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REPORT 


To  the  Legislature: 

Section  66  of  the  Executive  Law  requires  me  to  report  to  tlie 
Legislature  upon  the  administration  of  my  department  for  the  pre- 
ceding year.  This  section  specifies  certain  items  to  be  included  in 
such  report.  It  has  also  been  customary  to  include  such  other 
matters  as  may  be  necessary  to  render  a  complete  summary  of  the 
work  of  the  department  and  to  make  such  recommendations  for 
changes  in  the  statutes  or  in  the  organization  of  the  department  as 
experience  has  shown  to  be  advisable. 

This  report  is  divided  into  two  parts.  The  first  contains  an  out- 
line of  tht  more  important  things  accomplished  during  the  past 
year  and  makes  certain  recommendations.  The  second  division  in- 
cludes all  the  details  required  by  law  to  be  stated,  together  with 
copies  of  such  opinions  rendered  during  the  year  as  seem  to  be  of 
general  public  interest. 

ADMINISTRATIVE  CHANGES. 

The  last  year  has  shown  a  marked  improvement  in  the  efficiency 
of  the  department  and  in  its  ability  to  handle  the  ever-increasing 
legal  work  of  the  State.  At  the  last  session,  the  Legislature  gave 
five  additional  deputies  at  the  Albany  office  and  two  deputies  in 
the  New  York  City  Bureau.  With  this  increase  in  the  regular 
force,  better  organization  and  a  more  prompt  dispatch  of  the  work 
has  been  possible,  and  has  greatly  reduced  the  necessity  of  employ- 
ing special  counsel. 

CENTRALIZATION  OF  WORK. 

A  significant  change  in  the  department  is  that  by  which  the 
Legal  Department  of  the  Forest,  Fish  and  Game  Commission  was 
transferred  to  the  Attorney-General  and  has  bepome  the  Forest, 
Fish  and  Game  Bureau  in  this  office. 
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The  Forest,  Fish  and  Game  Commissioner  recently  requested 
that  the  Legal  Department  of  the  Commission  be  transferred  to 
the  Attorney-General's  office.  I  was  glad  to  co-operate,  and  on 
October  10,  1910,  designated  one  of  my  deputies  as  Deputy  Attor- 
ney-General in  charge  of  the  Forest,  Fish  and  Game  Bureau  of  the 
Attorney-General's  office. 

At  a  later  place  in  this  report  I  shall  speak  more  in  detail  of 
the  work  accomplished  by  this  Bureau.  I  refer  to  it  here  simply 
as  a  concrete  step  taken  during  the  past  year  toward  the  sound 
policy  of  concentrating  all  the  legal  business  of  the  State  under  its 
constitutional  law  officer.  Since  the  consolidation  of  the  Legal 
Department  of  the  Forest,  Fish  and  Game  Commission  with  this 
office,  the  Lunacy  Commission  has  recommended  that  its  legal  work 
should  likewise  be  conducted  by  the  Attorney-General.  Other  State 
departments  have  requested  that  a  deputy  be  assigned  to  them  so 
that  they  may  be  brought  in  closer  touch  with  their  legal  advisers. 
During  a  large  part  of  the  year,  in  accordance  with  this  request,  I 
had  a  deputy  assigned  to  the  Comptroller.  For  a  portion  of  the 
time  he  occupied  a  desk  in  the  office  of  the  Comptroller,  but  largely 
owing  to  the  crowded  condition  of  that  office,  he  subsequently  re- 
turned though  continuing  his  close  relationship  with  the  business, 
of  that  department. 

I  am  glad  to  report  a  general  recognition  of  the  soundness  and 
advantages  of  a  policy  of  concentrating  all  the  administration  of 
the  legal  woi'k  of  the  State  under  a  single  responsible  head.  In 
that  way  only  can  the  maximum  degree  of  efficienc}^  with  a  mini- 
mum expenditure  be  realized. 

LIBRARY. 

At  my  request  last  year,  the  Legislature  granted  an  additional 
employee  to  have  charge  of  the  library.  In  accordance  therewith 
I  appointed  an  employee  of  the  State  Library  to  this  position.  An 
inventory  of  the  books  in  the  Attorney-Generars  office  at  Albany 
and  in  the  Xew  York  City  Bureau  was  immediately  taken.  As  a 
result,  the  number  of  books  and  extent  of  this  library  is  known  to- 
gether with  missing  volumes,  in  order  to  make  it  complete.  The 
actual  securing  of  these  books,  however,  I  have  deemed  wise  to 
leave  to  the  next  administration.    It  is  my  belief  that  the  library 
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should  receive  careful  attention  and  that  the  recommendations  of 
the  librarian  as  to  a  judicious  expenditure  upon  it  should  be  car- 
ried into  effect. 

OFFICE  AOCOMMODATIOX. 

The  congestion  to  which  I  referred  in  my  last  report  has  in- 
creased to  an  even  greater  degree  during  the  past  year.  The  out- 
side offices  rented  a  year  ago  for  the  Special  Franchise  Tax  Bureau 
and  the  Barge  Canal  Title  Bureau  are  still  retained.  The  Attor- 
ney-General's offices  were  planned  when  the  Attorney-General  had 
only  two  deputies.  Now  there  are  twenty  attached  to  the  Albany 
office,  and  the  inadequacy  of  the  accommodation  can  be  easily  im- 
agined. It  has  been  necessary  to  have  most  of  the  deputies  in  the 
library.  As  a  result,  no  deputy  has  an  office  to  himself,  although 
to  secure  the  greatest  degree  of  efficiency  the  men  employed  in  the 
more  important  work  should  have  separate  offices. 

SPECIAL  FRANCHISE  TAX  BUREArl 
In  my  last  report  I  outlined  the  administrative  changes  made  in 
the  Special  Franchise  Tax  Bureau  and  pointed  out  the  complete 
reorganization  which  I  had  found  it  necessary  to  make  in  that  de- 
partment. During  the  year  1909  I  succeeded  in  securing  a  settle- 
ment of  approximately  one-quarter  of  a  billion  of  dollars  litigated 
as^^essed  valuations.  During  the  year  of  1010  the  amount  of  such 
valuations  so  settled  has  arisen  to  more  than  one  and  one-half  bil- 
lions, thus  increasing  the  results  on  the  first*  year's  efforts  in  the 
second  year  six-fold. 

The  chief  reason  for  these  numerous  settlements  has  been  the 
vacation  of  references  and  transferring  of  proceedings  for  trial  to 
extraordinary  terms  of  court.  Various  corporations  as  soon  p.s 
they  learned  that  these  terms  were  to  be  convened  in  New  York 
City  efideavored  in  many  ways  to  defeat  and  delay  my  efforts.  T 
was  accordingly  forced  to  prepare  nearly  three  hundred  affidavits 
and  seek  the  assistance  of  the  courts  in  having  the  places  of  trial 
changed  and  references  vacated.  Mr.  Justice  Chester  granted  the 
motions  which  I  made  at  Special  Term,  and  his  orders  were  sus- 
tained by  the  Appellate  Division.  As  a  result,  the  corporations 
were  brought  face  to  face  with  the  alternative  of  trial  before  a 
judge  in  court  or  a  settlement.    In  New  York  city  alone  more  than 
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twenty  million  dollars. of  taxes  have  been  paid  into  the  treasury. 
Like  results  were  obtained  throtighout  the  State  and  an  equal 
amount  of  taxes  was  paid. 

These  taxes  are  local  in  their  nature  and  belong  to  the  locality 
where  the  special  franchise  is  situated.  The  direct  benefit  of  the 
payment  of  this  forty  millions  of  dollar's  of  taxes  must  necessarily 
be  to  lessen  the  tax  rate  in  each  locality.  In  the  past  these  local  tax 
districts  have  not  felt  the  full  benefit  of  this  law  as  the  payment 
of  these  taxes  was  delayed  by  litigation. 

No  doubt  litigation  will  arise  in  the  future,  but  it  is  hoped 
that  most  of  the  taxes  will  be  paid  by  reducing  the  amounts  to  the 
value  of  real  estate  in  each  locality. 

A  number  of  steam  railroads  are  attempting  to  procure  a  con- 
struction of  the  statute  exempting  their  occupancy  of  the  public 
highways  from  its  provisions.  They  were  successful  in  securing  a 
favorable  decision  upon  this  question  from  a  referee  to  whom  the 
cases  had  been  referred  under  the  administration  of  my  prede- 
cessor. When  his  report  came  before  the  Supreme  Court  for  con- 
firmation it  was  held  that  steam  railroads  were  subject  to  the  tax. 
An  appeal  has  been  taken  from  this  decision  by  the  railroad  com- 
panies to  the  Appellate  Division,  but  has  not  yet  come  on  for 
argument. 

In  connection  \vith  this  mass  of  litigation,  work  almost  without 
limit  has  devolved  upon  this  department.  It  is  difficult  to  convey 
an  adequate  conception  of  the  daily  routine  necessary  to  care  for 
the  large  number  of  proceedings  constantly  being  instituted.  The 
thousands  of  cases  involve  the  keeping  of  records,  the  preparation 
of  returns,  the  making  out  of  various  motion  papers,  negotiations 
for  settlement,  a  careful  scrutinizing  of  final  orders  for  errors  in 
form  and  rate  equalization,  and  the  notification  of  local  authori- 
ties, all  of  which  require  vigilance  and  care.  At  times  it  has  been 
necessary  for  me  to  utilize  practically  my  entire  office  force  on 
those  matters.  The  decision  of  the  Court  of  Appeals  in  the  cases 
brought  by  the  Lehigh  Valley  Railroad  Company  and  Buffalo  Gas 
Company  to  cnm])el  the  filing  of  a  further  return  by  the  State 
Board  of  Tax  Commissioners  has  greatly  increased  the  clerical  and 
legal  work  in  connection  with  these  litigations.  The  court  held 
that  the  general  allegations  which  had  been  in  use  in  substantially 
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the  same  form  for  years  were  not  sufficient  and  that  the  Board 
should  set  forth  in  detail  in  its  return  the  particular  facts  upon 
which  it  based  its  conclusions,  including  the  results  by  the  applica- 
tion of  the  various  methods  of  valuations  to  each  particular  case. 

Every  proceeding  in  the  entire  State  has  received  the  direct  at- 
tention of  my  department.  My  personal  attention  has  been  con- 
stantly given  to  these  matters  and  every  settlement  throughout  the 
State  has  been  effected  virtually  through  efforts  started  and  car- 
ried through  at  Albany. 

Certain  amendments  to  the  statutes  would,  in  my  judgment, 
strengthen  the  administration  of  this  law.  One  of  the  chief  rea- 
sons for  delay  in  the  payment  of  these  taxes  as  the  law  now  exists 
is  the  fact  that  the  courts  must  be  invoked  if  the  assessments  are  to 
be  equalized  to  the  proportionate  valuation  at  which  other  real 
estate  in  the  same  locality  is  assessed  upon  the  same  rolls.  An 
amendment  should  be  adopted  empowering  the  State  Board  of 
Tax  Commissioners  to  fix  their  final  valuations  upon  this  equal- 
ized basis.  *  ■ 

Another  effective  amendment  w^ould  be  to  make  the  payment  of 
the  tax  a  condition  precedent  to  the  institution  of  certiorari  pro- 
ceedings for  its  review.  .  This  is  the  provision  of  the  statute  in  ref- 
erence to  proceedings  to  review  the  assessment  of  corporate  fran- 
chise taxes  under  section  180—190  of  the  Tax  Law,  and 
there  would  seem  to  be  no  good  reason  why  some  similar  provision 
should  not  be  incorporated  in  the  Special  Franchise  Tax  Law\ 
This  would  remove  the  temptation  to  postpone  the  payment  of 
taxes  indefinitely  by  litigation  and.  at  the  same  time  would  not 
prejudice  the  rights  of  the  companies  concerned. 

I  also  suggest  that  occupation  of  a  highway  shall  be  made  con- 
clusive evidence  of  the  existence  of  a  special  franchise  for  the  pur- 
pose of  this  tax,  in  order  that  trespassers  cannot  set  up  their  own 
wrongs  as  a  successful  defense  to  the  assessment  of  this  tax.  This 
has  been  done  by  one  company  whose  contention  was  sustained 
by  the  Court  of  Appeals.  Another  amendment  which  would  meet 
a  prevailing  complaint  is  one  requiring  that  localities  which  re- 
ceive the  taxes  be  necessary  parties  to  these  proceedings,  so  that 
their  official  local  counsel  could  be  given  the  burden  of  the  defense 
of  the  assessments,  under  the  supervision  of  this  office  and  without 
the  expense  of  specially  designated  attorneys. 
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There  are  now  pending  in  this  department  1,315  certiorari  pro- 
ceedings for  the  review  of  special  franchise  tax  assessments.  Of 
these,  750  are  for  the  review  of  assessments  made  in  the  years 
1899  to  1909,  inclusive,  and  565  are  for  assessments  made  during 
the  year  1910.  In  addition  to  the  1910  cases  now  pending,  writs 
were  filed  in  190  cases  which  have  Ijeen  settled.  The  work  in  con- 
nection with  s})ecial  franchise  tax  assessments  is  more  particularly 
shown  in  detail  by  the  schedule  attached  to  this  report. 

BARGE  CAXAL  TITLE  BUREAU. 

The  work  of  this  bureau  has  been  satisfactory  during  the  past 
year.  I  pointed  out  last  year  the  importance  of  and  difficulty 
attending  this  work  in  connection  with  the  construction  of  the 
new  Barge  Uanal,  and  the  change  which  I  had  made  of  having 
the  work  of  examining  the  titles  done  entirely  by  the  department 
at  Albany,  instead  of  employing  local  attorneys  throughout  the 
State.  I  also  referred  to  the  fact  that  the  State  Civil  Service 
Commission  had  classified  these  appointees  in  the  competitive 
class,  and  that  the  later  appointments  of  these  examiners  had 
been  made  from  lists  certified  by  the  Commission. 

Prior  to  January  1,  1909,  212  Barge  Canal  titles  had  been 
examined  and  certified.  During  the  year  1909  200  titles  were  so 
examined.  In  the  past  year  the  number  disposed  of  has  again 
greatly  increased,  amounting  to  377. 

In  the  course  of  the  year  I  had  prepared  and  presented  to 
your  honorable  body  a  bill  to  remedy  certain  pronounced  defects 
in  the  Barge  Canal  Law.  This  was  passed  and  became  chapter 
286  of  the  Laws  of  1910.  It  provides  methods  for  the  payment 
of  awards  in  cases  of  infancy,  hmacv  and  other  similar  condi- 
tions not  provided  for  in  the  original  law.  The  Legislature  made 
an  appropriation  to  pay  county  clerks  for  searches  covering  lands 
appropriated  by  the  State.  Before  this  it  had  been  assumed  that 
p^'  tion  84  of  the  Executive  Law,  formerly  section  3290  of  the 
Code  of  Civil  Procedure,  required  county  clerks  to  do  this  work 
without  compensation.  This  placed  a  heavy  burden  on  coimty 
cL'rks  through  whose  counties  the  Barge  Canal  passed.  The  result 
was,  frecjuent  disputes  arose  wnth  county  clerks  who  insisted  they 
were  entitled  to  compensation  for  this  work,  and  that  it  was  im- 
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possible  to  perform  this  work  without  compensation  with  their 
present  forces  respectively.  Before  conceding  this,  however,  I 
brought  a  test  case  in  the  courts  for  an  interpretation  of  the  law. 
It  was  held  by  the  Special  Term  and  affirmed  by  the  Appellate 
Division,  Third  Department,  that  county  clerks  could  not  be  com- 
pelled to  make  title  searches  on  requisition  of  State  officers  with- 
out compensation.  Acting  under  this  decision  and  using  the  fund 
appropriated  at  the  last  session  so  far  as  possible,  I  have  been 
able  to  secure  much  more  prompt  and  efficient  service  in  the 
way  of  secifring  searches. 

Interest  is  payable  on  these  awards  from  the  date  of  the  appro- 
priation. Under  the  law  the  State  cannot  force  the  land  owner 
to  a  settlement  if  the  latter  does  not  care  to  file  a  claim  in  the 
Court  of  Claims  or  to  enter  into  an  agreement  with  the  special 
examiner  and  appraiser.  Since  six  per  cent,  interest  is  running 
on  the  value  of  his  property,  the  land  owner  is  often  willing  to 
allow  the  matter  to  rest  indefinitely.  I  suggest  that  to  remedy 
this  condition  the  statute  be  amended  so  as  to  make  it  possible  for 
the  S*tate  authorities  to  take  the  initiative  in  having  the  claims 
fixed. 

DEPARTMENT  OF  THE  COURT  OF  CLAIMS. 

The  Court  of  Claims  department  shows  especially  gratifying 
results  for  the  past  year.  There  were  twelve  terms  held,  lasting 
from  two  to  six  weeks  each,  at  Albany,  Utica,  Syracuse,  Rochester 
and  Buffalo.  There  were  seven  hundred  and  twelve  claims  dis- 
posed of  during  the  year,  amounting  in  the  aggregate  to  $7,582,- 
810.45.  One  hundred  and  eighty-five  Barge  Canal  claim?  were 
tried,  the  amount  claimed  being  $7,121,406.99.  Four  hundred 
and  eighty-three  claims  were  dismissed,  amounting  to  $1,554,- 
018.13.  The  following  were  the  most  important  Court  of  Claims 
cases  argued  during  the  past  year: 

Pulton  Light,  Heat  and  Power  Company  vs.  The  State. 
In  this  case  an  appeal  was  taken  to  the  Appellate  Division 
both  by  the  claimant  and  the  State  from  a  judgment  of  the  Court 
of  Claims  in  favor  of  the  claima«t  for  the  sum  of  $3'56,019.13. 
The  case  was  argued  at  the  May  term  of  the  Appellate  Division 
in  1910,  and  resulted  in  an  imanimous  affirmance  of  the  judgment 
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without  opinion.  The  State  appealed  to  the  Court  of  Appeals, 
and  the  argument  of  the  appeal  was  brought  on  by  special  order 
of  the  court  on  the  14th  day  of  December,  1910.  Upon  the  final 
determination  of  this  case  a  great  deal  depends,  for  there  are 
involved  the  questions  of  the  State's  sovereign  title  in  the  beds 
of  navigable  streams,  the  rights  of  riparian  owners  to  the  use 
of  surplus  water  at  canal  dams,  and  their  right  to  compensation 
for  the  taking  away  of  such  water  at  a  valuation  based  upon  the 
head  created  by  those  dams.  Consequently,  upon  the  decision 
of  this  case  the  sufficiency  of  the  $101,000,000  bond  issue  for  the 
Barge  Canal  improvement  to  pay  all  claims  for  property  damages 
in  a  great  measure  depends. 

Ontario  Knitting  Company  vs.  The  State. 
In  this  case  a  claim  was  filed  against  the  State  for  the  appro- 
priation of  a  factory  at  Oswego.  The  damages  were  alleged 
to  be  $1,019,051.78.  The  claim  was  contested  by  the  State  on 
the  ground  that  the  appropriation  was  absolutely  void.  While 
the  Barge  Canal  Act  authorized  the  State  Engineer  and  Surveyor 
in  1907  to  appropriate  such  lands,  structures  and  waters  as  in 
his  judgment  were  necessary  for  the  improvement,  it  was  alleged 
that  under  the  circumstances  in  this  case  he  could  have  exercised 
no  judgment,  for  it  was  conclusively  proven  that  there  was  no 
necessity  for  the  appropriation  of  this  property.  The  Court  of 
Claims  siTstained  this  contention  and  granted  a  judgment  dis- 
missing the  claim. 

Kinser  Construction  Company  vs.  The  State. 
Ferguson  Contracting  Company  vs.  The  State. 

These  are  the  first  cases  in  which  the  Court  has  been  called 
upon  to  pass  on  Barge  Canal  con  tracts.  The  fir^^t  was  a  claim 
for  $370,525.41  for  an  alleged  breach  of  contract  by  the  State. 
Because  of  the  discovery  of  a  peculiar  material  at  a  distance  of 
some  fifteen  feet  beneath  the  surface  of  the  ground  on  the  site 
of  Contract  27,  it  was  found  impossible  to  construct  the  work 
provided  for  under  that  contract  according  to  the  plans.  The 
State  decided  to  remove  lock  Xo.  7  to  a  point  farther  south  and 
beyond  the  limits  of  the  contract  and  to  adjust  the  plans  to  such 
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removal.  An  alteration  order  carrying  this  into  effect  was  served 
upon  the  contractor,  who  thereupon  elected  to  treat  the  order  as 
a  breach  of  the  contract  by  the  State,  and  refused  to  perform 
the  work  pursuant  to  the  order  and  abandoned  the  contract.  The 
Court  of  Claims  held  that  the  conditions  found  rendering  it  im- 
possible to  build  the  lock  on  the  site  originally  contemplated 
worked  a  discharge  of  the  contract  on  the  ground  of  impossibility 
of  performance.  Judgment  was  therefore  granted  to  the  con- 
tractor for  work  actually  performed  and  not  paid  for,  and  also 
for  damages  caused  by  certain  delays  of  the  State  and  for  the 
cost  of  materials  brought  upon  the  site,  all  in  th3  sum  of 
$77,425.46,  but  denied  to  the  claimant  any  profits  upon  work 
which  was  not  performed  and  which  was  changed  by  the  altera- 
tion order.  From  this  judgment  the  claimant  has  appealed  to 
the  Appellate  Division. 

In  the  second  case  there  was  also  involved  an  alteration  order 
which  made  changes  in  the  construction  work  by  substituting  for 
clay  puddle  i»  the-bottom  of  the  prism  on  Contract  jSo.  2  at  Water- 
ford,  concrete  lining  and  by  extending  in  this  contract  the  retain- 
ing walls  to  take  the  place  of  certain  pile  docking.  The  alteration 
accomplished  a  small  percentage  of  increase  in  the  cost  of  the 
work  to  the  State.  The  contractor  in  this  case  elected  to  treat  this 
alteration  order  as  a  breach  of  the  contract  and  not  as  an  exercise 
of  a  power  reserved  to  the  Stat©  to  change  plans  and  3j)ecification3. 
The  contractor  abandoned  the  work  and  sued  the  State  for  $120,- 
375. 3G.  In  this  case,  however,  the  claim  was  based  not  upon  pros- 
pective profits  but  upon  damages  for  certain  alleged  unlawful  acts 
of  the  State  in  the  way  of  delays  in  furnishing  plans  and  the  inter- 
pretation of  specifications.  It  is  hoped  that  in  this  case  the  State 
may  obtain  a  holding  of  the  court  giving  a  broad  interpretation 
of  the  clause  of  the  contract,  which  is  in  practically  the  same  form 
as  incorporated  in  all  Barge  Canal  contnacts  and  which  gives  the 
State  the  right  to  make  changes  in  the  plans  and  specifications, 
or  additions  to  or  deductions  from  the  work,  without  invalidating 
the  contract.    Decision  in  this  case  has  not  yet  l)een  rendered. 

HEARINGS. 

During  the  yeara  number  of  hearings  were  held  upon  a;)pli- 
cations  for  permission  to  commence  actions  and  to  dissolve  and 
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annul  corporations  and  to  test  title  to  office.  A  detailed  schedule 
>howing  the  number  of  these  proceedings  appears  in  the  summary 
annexed  to  this  report. 

MISCELLANEOUS  LITIGATED  CASES. 

Some  of  the  more  important  litigated  cases  which  have  arisen 
during  the  past  year  are  the  following: 

Semi-monthly  Pay  Law. 
Eight  steam  railroad  companies  brought  actions  to  test  the  con- 
stitutionality of  the  Labor  Law  requiring  steam  railroads  to  pay 
their  employees  twice  a  month.  The  State  was  successful  in  sus- 
taining the  validity  of  the  law.  As  pointed  out  in  my  last  report 
1  had  then  been  successful  in  the  lower  court  and  in  the  Appellate 
Division,  both  courts  holding  that  the  railroad  companies  were  not 
entitled  to  enjoin  the  enforcement  of  this  law  and  sustaining  its 
validity.  Puring  the  past  year  I  personally  argued  these  cases 
before  the  Court  of  Appeals.  That  court  unanimously  sustained 
the  validity  of  the  law.  Xo  appeal  from  this  decision  to  the  United 
States  Supreme  Court  has  as  yet  been  taken. 

Eight-hour  Telegraphers'  Law. 

In  my  last  report  I  pointed  out  that  the, Appellate  Division  had 
held  that  this  statute  was  inoperative  on  the  ground  that  although 
it  was  a  valid  exercise  of  the  police  power  in  the  first  instance,  yet 
it  had  been  superseded  by  the  Federal  Law  placing  a  maximum 
of  nine  hours  on  such  employment. 

The  State  took  the  i^)osition  that  there  was  nothing  inconsistent 
with  the  Federal  Law  and  the  State  Act  inasmuch  as  the  Federal 
Law  simply  prohibited  working  more  than  nine  hours  a  day  while 
the  State  Law,  prohibiting  working  more  than  eight  hours,  was 
only  an  additional  regulation  and  in  no  sense  in  conflict  with  the 
former.  The  Appellate  Division  refused  to  take  this  view.  The 
Court  of  Appeals  has  unanimously  held  that  there  was  no  conflict 
between  the  two  statutes.  The  decision  is  an  extremely  important 
one  in  the  ever-broadening  domain  of  concurrent  regulation  by  the 
State  and  the  Federal  government. 
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CRIMINAL  ACTIONS.       • 

Pursuant  to  designations  of  Hon.  Charles  E.  Hughes,  Governor 
of  the  State  of  New  York,  as  provided  by  section  62  of  the  Execu- 
tive Law,  criminal  prosecutions  and  investigations  have  been  con- 
ducted by  my  department  during  the  year  1910  as  follows: 

Indictment  ahd  Trial  of  Frederick  Skene,  Former  State  Engineer  and 

Sunreyor. 

Charges  were  filed  with  me  by  William  R.  Hearst  that  there 
had  been  gross  irregularities  and  that  the  State  had  been  defrauded 
out  of  large  sums  of  money  in  connection  with  the  highway  im- 
provement work  during  the  administration  of  Frederick  Skene, 
former  State  Engineer  and  Surveyor.  I  carefully  investigated  the 
facts  upon  which  this  complaint  was  based,  taking  testimony  of 
such  witnesses  as  could  be  found  and  were  willing  to  testify.  After 
an  exhaustive  investigation  of  the  matter  1  decided  that  it  should 
be  submitted  to  the  Grand  Jury  and  accordingly  petitioned  the 
Governor  to  call  an  extraordinary  term  of  the  Supreme  Court  in 
Albany  county  for  this  purpose. 

Such  term  was  called  by  the  Governor  for  July  18.  Seventeen 
indictments  were  found  by  the  Grand  Jury  against  Mr.  Skene, 
in  most  of  which  contractors  and  subcontractors  were  jointly  in- 
dicted with  him.  Mr.  John  B.  Russell,  one  of  the  contractors 
indicted,  who  had  formerly  refused  to  make  any  statement  con- 
cerning his  connection  with  a  certain  contract  which  I  believed 
had  been  raised,  finally  made  a  confession  in  which  he  admitted 
that  the  contract  was  raised  as  claimed  and  further  stated  that 
Mr.  Skene  was  personally  a  party  to  the  proceeding  and  suggested 
it  and  had  demanded  and  received  $8,000  out  of  $9,000  which 
represented  the  raise. 

This  indictment  was  brought  on  for  trial  before  the  court  in  Sep- 
tember last.  The  facts  showing  the  raising  of  the  bid  were  so 
conclusively  established  that  the  defendant's  counsel  in  opening  his 
case  admitted  that  the  bid  had  been  raised  in  the  manner  claimed. 
He  also  admitted  that  probably  fifty  per  cent,  of  the  contracts  let 
during  the  Skene  ^.dministration  had  been  likewise  raised.  Un- 
fortunately for  the  State,  Mr.  Russell  could  not  be  produced  at 
the  trial  for  the  reason  that  he  was  at  that  time  in  a  sanitarium 
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with  a  well  developed  ease  of  paresis.  He  was  subpoensed  by  the 
State  but  medical  experts  testified  that  it  would  be  dangerous  to 
his  health  and  mental  condition  for  him  to  be  produced  at  Albany 
to  testify.  I  then  made  application  to  examine  him  at  the  sani- 
tarium, which  application  was  denied  by  the  court.  Although  the 
facts  as  claimed  by  the  State  were  shown  bv  several  witnesses,  the 
jury  acquitted  the  defendant. 

As  the  defense  admitted  the  commission  of  the  crime  their  con- 
tention implicates  the  contractors  as  much  as  did  the  position 
taken  by  the  State.  I  would  suggest  and  recommend  therefore, 
that  the  indictments  against  the  contractors  be  prosecuted.  In 
this  way  evidence  might  develop  disclosing  the  real  culprit  or  cul- 
prits in  these  cases.  I  would  also  advise  that  civil  action  be 
brought  against  the  contractors  and  Mr.  Skene  to  recover  moneys 
of  the  State  lost  through  this  fraud  or  negligence. 

Queens  County. 

On  the  22nd  day  of  Sopteml>er,  1910,  the  Governor  directed  that 
I  conduct  an  investigation  in  the  place  and  stead  of  the  district 
attorney  of  Queens  county  in  reference  to  many  charges  growing 
out  of  dealings  and  transactions  of  various  officials  of  the  county 
and  the  misappropriation  of  county  funds.  I  designated  Mr. 
Arthur  C.  Train,  of  New  York  city,  to  take  charge  of  such  investi- 
gation before  the  grand  juries  of  the  county  and  to  prosecute  any 
indictments  that  were  foimd  therein,  growing  out  of  such  charges. 
There  were  about  thirty-five  indictments  which  had  been  pre- 
viously found  by  the  district  attorney  of  the  county  p'rior  to  my 
designation  of  ifr.  Train,  which  were  turned  over  to  him  for  pros- 
ecution and  during  such  investigation  some  ninety-five  more  in- 
dictments were  found  against  various  persons,  also  growing  out  of 
such  charges.  The  result  of  such  investigations  is  more  particu- 
larly shown  in  detail  by  the  schedule  attached  to  this  rejjort. 

Schenectady  County. 
On  the  26th  day  of  April,  1910,  the  Governor  directed  that  I 
conduct  an  oxaniinanon  in  the  place   and  stead  of  the  district 
attorney  of  Schenectady  county  into  the  subject-matter  of  inves- 
tigations made  by  the  State  C  omptroUer  into  the  accounts  of  the 
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various  departments  of  the  county.  I  designated  Mr.  Virgil  K. 
Kellogg,  of  Watertowu,  an  cxpeiienccd  lawyer  in  criminal  matters 
to  conduct  the  mvesligatiuiis  and  prosecutions.  I  also  deputized 
my  third  deputy,  Mr.  George  A.  Fisher,  likewise  an  experienced 
lawyer  in  criminal  matters,  to  assist  him.  A  large  number  of 
indictments  were  found  togiftthen  with  a  number  of  convictions  for 
violation  of  the  various  provisions  of  the  Penal  and  County  Laws. 
The  result  of  such  investigation  is  more  particularly  shown  in 
detail  by  the  schedule  attached  to  this  report. 

Dutchess  County. 

Pursuant  to  designations  by  Governor  Hughes,  I  directed  my 
third  deputy,  Mr.  George  A.  Fisher,  to  take  charge  of  all  criminal 
proceedings  growing  out  of  the  management  of  the  Dutchess  In- 
surance Company  and  Dutchess  Fire  Insurance  Company. 

Lewis  H.  Vail,  President  of  the  Dutchess  Fire  Insurance  Com- 
pany was  indicted  for  forgery,- third  degree.  He  was  tried  and 
the  jury  disagreed.     The  indictment  is  still  pending. 

ELECTION  CASES. 
Monroe  County. 

•Complaint  was  made  to  the  Governor  by  certain  citizens  of  the 
city  of  Rochester,  county  of  Monroe,  regarding  alleged  illegal  prac- 
tice in  connection  with  the  special  congressional  election  held  in 
April,  1910.  The  Governor  designated  the  Attorney-General  to 
investigate  the  same  in  place  of  the  district  attorney,  to  appear 
before  the  grand  jury  in  Supreme  Court  and  to  prosecute  any 
violations  of  law  which  such  investigation  might  discover.  I  des- 
ignated Elmer  E.  Charles,  former  district  attorney  of  Wyoming 
county,  as  special  deputy  to  conduct  these  matters  and  also  as- 
signed one  of  my  deputies  to  assist.  About  eighteen  indictments 
were  found  by  the  grand  jury,  but  it  was  impossible  to  apprehend 
most  of  the  accused.  The  grand  jury  also  presented  a  report  call- 
ing attention  to  a  disregard  of  the  Election  Law  by  the  inspectors 
of  election,  it  being  shown  that  in  only  one  election  district  in  the 
city  of  Rochester  were  the  registers  properly  filled  out.  Alto- 
gether, 250  witnesses  were  examined,  about  one-half  being  in  John 
Doe  proceedings.     Two  cases  were  tried,  one  against  John  Slat- 
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terj'  and  one  against  John  Deligc,  in  both  of  which  the  defendants 
were  acquitted.  Much  of  the  evidence  relied  upon  by  the  prosecu- 
tion in  the  Slattery  case  was  excluded  by  the  court.  Three  other 
indictments  against  Slattery  and  one  against  Delige  were  dismissed 
by  the  court  on  application  following  these  trials.  The  others  are 
still  pending. 

Greater  New  York. 

Under  the  provisions  of  the  Executive  Law  violations  of  the 
Election  Laws  within  the  Metropolitan  Elections  District  are 
prosecuted  by  the  Attorney-General. 

During  the  year  1910  the  New  York  office  of  the  Attorney-Gen- 
eral investigated  or  prosecuted  upwards  of  500  cases  of  violations 
of  the  Election  Law.  One  hundred  and  fifty-eight  indictments 
were  found  against  one  hundred  and  thirty-eight  persons,  of  which 
forty-five  indictments  against  sixty-one  jiersons  were  for  offenses 
committed  at  or  in  connection  with  the  primaries,  and  one  hun- 
dred and  thirteen  indictineiit&  against  seventy-seven  persons  were 
for  offenses  committed  at  or  in  connection  with  registration  and 
election.  There  w^ere  forty-five  convictions  under  these  indict- 
ments, all  of  which  were  for  offenses  ctmimitted  on  registration  or 
election  day.  There  were  twelve  acquittals,  of  which  seven  v^ere 
charges  of  offenses  committed  on  primary  day  and  five  were  of 
charges  for  offenses  committed  on  election  day. 

In  addition  to  the  above  proceedings  under  indictment  there 
have  been  during  the  year  1910,  five  convictions  and  four  ac- 
quittals in  the  Ccmrts  of  Spf^cial  Sessions  and  two  convictions  in 
the  City  Court  of  Yonkers  and  there  are  seven  cases  now  pending 
in  the  Court  of  Special  Sessions. 

There  have  been  forty-six  cases  pre.^'^iiti^d  to  different  Grand 
Juries  who  refused  to  find  indictmentj=. 

In  addition  to  the  above  cases  there  were  a  number  of  old  in- 
dictments pending  on  January  1,  1910,  wdiich  were  disposed  of, 
some  of  these  indictments  having  been  found  as  far  back  as  the 
year  1899.  After  the  new  calendar  practice  was?  inaugurated  in 
January,  1910,  in  the  Court  of  General  Sessions  the  majority  of 
these  old  indictments  were  placed  upon  tht^  calendar  and  some  dis- 
position of  them  became  necessary.  U])on  examination  eighty- 
three  were  dismissed  upon  the  consent  of  the  Attorney-General, 
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it  appearing  to  his  satisfaction  that  convictions  could  not  be  had 
because  of  the  age  of  the  indictments,  the  disappearance  of  the 
witnesses  and  kindred  causes.  Twenty-three  demurrers  to  these 
old  indictments  were  sustained.  Seven  cases  were  tried  of  which 
there  were  four  convictions  and  three  acquittals,  one  defendant 
was  discharged  on  his  own  recognizance  upon  a  report  of  a  Com- 
mission in  Lunacy  who  found  at  the  time  of  the  alleged  offense  the 
defendant  was  not  mentally  responsible  and  twenty  cases  are  still 
pending  making  a  total  of  135  indictments  found  prior  to  Jan- 
uary 1,  1910. 

I  believe  that  the  result  of  the  investigations  and  prosecutions 
of  cases  involving  municipal  graft  in  the  various  counties  men- 
tioned will  be  of  great  value.  They  disclose  a  great  laxity  in  the 
business  methods  in  county  officers  together  with  a  great  deal  of 
petty  graft  which  should  be  stamped  out  and  new  business  methods 
adopted-  for  conducting  the  public  business.  I  am  thoroughly  con- 
\inced  that  these  prosecutions  and  investigations  will  result  in  a 
wholesome  respect  for  the  provisions  of  law,  enacted  for  the  trans- 
pction  of  public  business. 

CORPOKATION  TAX  CASES. 

A  number  of  important  cases  involving  questions  under  the 
corporation  tax  sections  of  the  Tax  Law  have  been  argued  during 
the  past  year. 

In  People  ex  rel.  Matheson  Lead  Company  against  Kelsey, 
the  Court  of  Appeals  sustained  the  decision  of  the  Appellate  Divi- 
sion and  held  that  a  corporation  engaged  partly  in  manufacturing 
and  partly  in  general  business  within  this  State  was  not  entitled 
to  entire  exemption  of  the  corporate  tax,  even  though  the  amount 
of  its  capital  employed  in  manufacture  was  greater  than  the 
amount  of  its  issued  capital  stock. 

In  People  ex  rel,  Waelark  Realty  Company  against  G-aus,  the 
Court  of  Appeals  reversed  the  determination  of  the  Appellate 
EKvision  and  held  that  the  Comptroller  was  justified  in  imposing 
the  tax  upon  the  corporation.  The  contention  was  that  the  cor- 
poration was  not  taxable  because  it  was  engaged  only  in  holding 
the  title  to  certain  real  estate  which  was  being  used  for  eon- 
stnictiiig  a  dwelling  for  Senator  W.  A.  Clark,  the  owner  of  the 
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corporation.  The  Court  held  that  as  the  capital  of  the  corpora- 
tion was  being  employed  for  the  very  purpose  for  which  the  cor- 
poration was  formed  it  was  taxable. 

In  the  three  cases  brought  respectively  by  the  Consolidated  Gas 
Company,  the  Westchester  Lighting  Company  and  the  Astoria 
Light,  Heat  and  Power  Company  against  the  Comptroller  to 
compel  a  reduction  of  the  tax  assessed  by  deducting  from  the 
gross  earnings  upon  which  it  was  based,  an  amount  equivalent  to 
their  expenditures  for  coal  and  other  raw  material  entering  into 
the  production  of  gas  and  electricity,  the  Appellate  Division 
and  the  Court  of  Appeals  both  sustained  my  position  and  con- 
firmed the  assessments. 

The  New  York  Central  Railroad  Company  brought  a  certiorari 
proceeding  to  reduce  the  tax  assessed  against  it  on  the  ground 
that  it  had  been  based  upon  the  amount  of  stock  issued  by  it  at 
the  close  of  the  preceding  year,  whereas  it  was  claimed  that  it 
should  have  been  based  on  the  average  amount  outstanding  during 
that  year.  My  position,  that  the  amendment  to  the  law  in  1906, 
making  this  tax  payable  in  advance,  justified  the  Comptroller  in 
basing  the  tax  on  the  amount  of  stock  with  which  the  year  for 
which. the  tax  was  levied  began,  was  sustained  by  the  Appellate 
Division.  The  decision  of  the  Court  of  Appeals  has  not  yet  been 
reported. 

In  the  New  York  Mail  and  Newspaper  Transportation  case, 
the  Court  of  Appeals  held  by  a  vote  of  four  to  three  that  the 
Comptroller  had  assessed  the  tax  erroneously.  The  question  was 
whether  a  corporation  paying  no  dividends  should  be  assessed 
upon  the  par  value  of  its  stock  as  claimed  by  fthe  Comptroller, 
or  upon  the  actual  value  as  claimed  by  the  company. 

THAW  CASE. 

Mary  C.  Thaw  made  application  to  the  Supreme  Court  to  have 
her  son,  Harry  K.  Thaw,  transferred  from  the  Matteawan  Stare 
Hospital  to  some  other  State  institution  on  the  ground  that  the 
surroimdings  at  Matteawan  were  not  conducive  to  his  welfare,  and 
that  he  was  being  maltreated.  Mr.  Justice  Toinp^^^s  appointed 
a  referee  to  take  evidence  on  the  question.  X  g^ppealed  from  this 
decision  to  the  Appellate  Division,   Second   >v/,p8^^^^i^^  which 
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reversed  the  order  of  Judge  Tompkins,  and  held  that  the  pro- 
ceeding was  proper,  inasmuch  as  the  statutes  gave  the  State  Com- 
mission in  Lunacy  the  right  to  make  such  transfers,  and  that  it 
should  have  been  applied  to  in  the  first  instance.  An  appeal  on 
behalf  of  Mrs.  Thaw  was  taken  to  the  Court  of  Appeals  and  the 
proceeding  is  now  pending  there. 

ACTIONS  TO  FORFEIT  UXUSED  FRANCHISES. 

Two  actions  were  started  by  me  in  December,  1909,  tx>  forfeit 
certain  special  franchises  of  street  surface  railroads  in  New  York 
city  upon  the  ground  that  the  companies  had  either  failed  to  con- 
struct tracks  under  their  franchises  or  had  failed  to  operate  rail- 
rviads  over  them.  The  first  of  these  were  brought  against  the 
Forty-second  Street,  Manhattanville  and  St.  Nicholas  Avenue 
Railway  Company.  The  defendants  answered  the  complaint,  but 
after  negotiations,  settlement  was  reached  by  which  judgment  was 
entered,  forfeiting  all  the  franchises  involved  in  the  action. 

The  second  action  was  brought  against  the  Bleecker  Street  and 
Fulton  Ferry  Railroad  Company,  the  Twenty-third  Street  Rail- 
way and  the  Metropolitan  S*treet  Railway  Company.  Here  the 
defendants  removed  the  case  to  the  Federal  Court,  but  on  my 
application  that  court  remanded  it  to  the  State  court.  A  de- 
murrer was  filed  by  the  Bleecker  Street  and  Fulton  Ferry  Rail- 
road Company  on  the  ground  that  the  State  should  have  applied 
for  permission  to  the  court  before  bringing  the  action.  The 
special  term  overruled  the  demurrer  and  the  Appellate  Division, 
First  Department,  sustained  this  action.  The  result  is  extremely 
important  in  that  its  establishes  the  power  of  the  Attorney- 
General  to  compel  the  cancellation  of  abandoned  special  franchises 
without  first  securing  the  leave  of  court. 

CIVIL  SERVICE  CASES. 

A  number  of  cases  have  been  litigated  for  the  State  Civil 
Service  Commission,  The  most  important  is  that  of  People  ex 
rel.  Kelly  v.  Milliken,  in  which  the  rule  of  the  Civil  Ser\'ice 
Commission,  declining  to  recognize  a  transfer  from  the  exempt  to 
the  competitive  class  of  the  Civil  Service  unless  the  applicant  was 
eligible  to  original  appointment  from  the  competitive  class  at  the 
time  of  transfer,  was  sustained. 
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PRIVATE  BANKING  ACT  LITIGATION. 

Chapter  448  of  the  Laws  of  1910  requires  all  persons  engaged 
in  the  business  of  private  banking  in  cities  of  the  first-class  to 
secure  licenses  from  the  Comptroller  and  deposit  security-  with 
him  for  the  benefit  of  their  customers.  This  act  went  into  effect 
on  September  1,  1910.  Prior  to  that  time  an  action  was  brought 
by  certain  private  bankers  in  the  Circuit  Court  of  the  United 
States  against  the  Comptroller,  the  district  attorney  of  New  York 
county,  the  police  commissioner  of  New  York  city,  and  the 
Attorney-General,  to  restrain  us  from  enforcing  the  provisions  of 
the  act  on  the  groimd  that  it  was  unconstitutional. 

Hon.  Louis  Marshall,  of  New  York  city,  who  had  been  a  mem- 
ber of  the  Commission  on  Immigration  appointed  by  your  body  to 
investigate  the  condition  of  the  immigrants  of  this  State,  volun- 
teered his  services  in  defending  the  constitutionality  of  the  law. 
As  the  statute  was  passed  as  a  result  of  the  recommendations  of 
this  committee,  and  largely  through  the  information  contained 
in  their  report,  I  was  glad  to  setsure  his  services  on  behalf  of 
the  State. 

The  United  States  Circuit  Court  held  the  statute  constitutional. 
From  this  decision  an  appeal  was  taken  to  the  United  States  Su- 
preme Court,  and  argued  there,  but  no  decision  has  yet  been  an- 
nounced. Pending  this  appeal  other  private  bankers  instituted 
an  action  in  the  State  Supreme  Court  to  enjoin  the  enforcement 
of  the  statutes.  A  special  term  decision  in  their  favor  was  reversed 
by  the  Appellate  Division,  First  Department. 

ACTIONS  TO  RESTRAIN  WASTE  OF  SARATOGA 
MINERAL  SPRINGS. 

By  chapter  429  of  the  Laws  of  1908,  passed  on  the  21st  day  of 
MaVj  1908,  it  was  made  unlawful  to  deplete  the  natural  mineral 
water  springs  of  the  State  by  boring,  pumping  or  other  artificial 
means.  Several  corporations  had  formed  and  were  actually  en- 
gaged in  pumping  large  quantities  of  mineral  water  in  the  vicinity 
of  Saratoga  to  the  detriment  and  dostructiow,  s^s  \t  was  claimed,  of 
the  natural  mineral  springs,  and  V  ^^^^^etU^,  tV^e  carbonic  acid 
gas  therefrom,  the  waters  going  tox^a^^^- 

Several  actions  were  comm^-\\r,  i  ^uring  ^a       pi^^^  ^^'  P^®^®' 
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cesser  for  injunctions  restraining  the  acts  of  the  several  corpora- 
tions in  so  wasting  the  mineral  waters.  Four  of  these  actions 
were  brought  to  trial  at  an  extraordinary  term  of  the  Supreme 
Court  appointed  by  the  Governor  to  be  held  at  the  city  of  Albany 
on  the  20th  of  September,  1909.  The  trials  resulted  in  a  judg- 
ment in  each  case  for  a  permanent  injunction.  From  these  judg- 
ments the  defendants  appealed  to  the  Appellate  Division  where 
they  were  affirmed.  Upon  further  appeals  to  the  Court  of  Appeals 
the  judgments  were  reversed  upon  rulings  at  the  trial  as  to  the  ad- 
missibility of  certain  testimony  and  new  trials  were  ordered,  which 
are  now  in  progress. 

By  chapter  569  of  the  Laws  of  1909,  passed  on  the  29th  day  of 
May,  1909,  the  Legislature  created  a  board  called  "  The  Commis- 
sioners of  the  State  Reservation  at  Saratoga,"  empowering  it  to 
locate  and  condemn  such  lands  as,  in  the  judgment  of  the  com- 
missioners, were  necessary  to  create  a  State  reservation  for  the 
purpose  of  preserving  and  restoring  the  world's  famed  natural 
springs  at  Saratoga.     The  commissioners  accordingly  located  and 
condemned  certain  lands  whereby  the  ownership  thereof  was  trans- 
ferred to  the  State,  and  thereupon  actions  were  instituted  by  me 
in  the  name  of  the  State  to  enjoin  the  wasting  of  the  waters  and 
to  conserve  the  natural  resources  of  the  State,  which  actions  are 
now  pending. 

ACTIOXS    AGAINST    BEOOKLYN    COOPERAGE    COM- 
PAXY  AND  CORNELL  UNIVERSITY. 

Under  the  administration  of  one  of  my  predecessors,  an  action 
was  started  by  the  State  to  enjoin  the  Brooklyn  Cooperage  Com- 
pany and  Cornell  University  from  carrying  out  a  contract  en- 
tered into  between  them  for  the  denudation  of  the  so-called  college 
forest  in  the  forest  preserve  in  the  Adirondacks.    This  action  was 
med  on  the  ground  that  the  superintendent  of  the  college  of 
loresiry  in  Cornell  had  exceeded  his  powers  in  entering  into  such 
a  contract.    lender  the  terms  of  the  contract,  the  Brooklyn  Coop- 
erage Company  had  the  right  to  compel  the  college  to  remove 
virtually  all  the  timber  from  this  tract  of  land  in  fifteen  years  and 
were  require<l  to  pay  the  college  in  return  therefor,  less  than  it 
cost  the  college  to  cut  and  deliver  the  timber. 
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The  case  had  been  tried  before  Mr.  Justice  Fitts  before  I  as- 
sumed office.  Owing  to  his  death,  it  was  necessary  to  retry  the 
case  and  submit  the  issues  to  Mr.  Justice  Chester  for  determina- 
tion. His  decision  sustained  the  position  of  the  State  holding  the 
contract  invalid,  and  directing  a  conveyance  of  the  entire  property 
from  Cornell  University  to  the  State. 

LEHIGH  VALLEY  RAILROAD  COMPANY  vs.    THE 
CANAL  BOARD. 

In  the  const-nrction  of  the  Barge  Canal,  it  is  iiecesj^ary  in  many 
cases  to  raise  railroad  bridges  crossing  the  present  canal  and  cross- 
ing rivers  which  are  to  be  canalized  in  the  improvement  of  the 
new  canal.  The  statute  is  not  clear  as  to  whether  the  expense 
thus  caused  shall  be  borne  by  the  State,  the  municipalities  or 
railroad  companies  owning  the  bridges.  An  action  was  brought 
by  the  Lehigh  Valley  Railroad. Company  against  the  Canal  Board 
to  determine  this  question.  This  action  was  tried  before  Mr* 
Justice  Foote  at  Rochester.  The  particular  bridge  in  question  was 
the  one  crossing  the  Seneca  river  near  Jack's  Reefs.  Testimony 
was  introduced  by  the  State  to  show  the  navigable  character  of 
this  stream.  Tlie  railroad  urged  that  the  Legislature,  in  the  Barge 
Canal  Act,  indicated  no  intention  to  compel  the  railroads  to  bear 
the  expense  of  altering  their  bridges.  The  judge  decided  in  favor 
of  the  railroad  company  upon  this  ground,  although  making  find- 
ings favorable  to  the  State  as  to  the  navigability  of  the  river.  If, 
therefore,  your  honorable  body  intended  or  intends  to  have 
the  expense  of  altering  or  raising  these  bridges  borne  by  the  rail- 
road comj)anies,  such  intention  should  be  clearly  expressed  in  an 
amendment  to  the  act  which  will  be  unambiguous.  The  judgment 
in  favor  of  the  railroad  company  has  been  appealed  from  on  be- 
half of  the  State. 

PEOPLE     ex     rrl     LESLIE     SUTHERLAND.     FORMER 
COUNTY  CLERK  OF  WESTCHESTER  COUNTY. 

Und(  r  the  administration  of  former  State  Comptroller  Glynn, 
an  examination  of  the  accounts  of  the  county  clerk  of  West- 
chester county  was  conducted.  As  a  result,  it  was  claimed  that 
Leslie  Sutherland,  a  former  county  clerk,  had  received  upwards 
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of  $60,000,  to  which  he  was  not  legally  entitled.  The  report 
pointed  out  that  these  charges  had  been  made  by  his  predecessors 
and  he  had  apparently  acted  in  good  faith.  At  Mr.  Sutherland's 
request  the  Governor  called  upon  me  to  institute  an  action  to  de- 
termine the  legality  of  their  payment.  An  action  was  brought 
and  turned  over  to  a  referee,  who  decided  in  favor  of  the  defendant 
on  the  sole  ground  that  since  the  charges  had  been  audited  by  the 
board  of  supervisors  they  could  not  be  collaterally  attacked  in  this 
action.    An  appeal  has  been  taken  from  this  decision  of  the  referee. 

SARANAC  LAND  AND  TIlMiBER  COMPANY  vs.  EGBERTS 
AS  COMPTROLLER. 

Most  of  the  land  owned  by  the  State  in  the  forest  preserve  was 
acquired  at  tax  sales.  In  1885  an  act  was  passed  to  quiet  the  title 
derived  from  such  sales  and  making  the  conveyance  of  the  Comp- 
troller conclusive  evidence  of  the  legality  of  the  sale.  At  the  same 
time  an  act  was  passed  permitting  the  Comptroller  to  advertise 
for  six  months,  a  list  of  the  lands  owned  by  the  State  in  the  forest 
preserve  and  providing  that  he  should  thereupon  be  considered  in 
possession  of  such  land.  He  did  this  in  1894.  In  1894  and  1895, 
the  Saranac  Land  and  Timber  Company  which  had  acquired  the 
underlying  title  to  a  large  part  of  Township  24  in  Franklin 
county  instituted  two  actions  in  the  Federal  Court  and  two  ac- 
tions in  the  State  Court  against  James  A.  Roberts,  the  then  comp- 
troller, to  eject  him  from  possession.  One  of  the  actions  in  the 
Federal  Court  was  tried  and  decided  in  favor  of  the  State,  the 
court  holding  that  the  curative  act  of  1885  rendered  the  State's 
title  unimpeachable.  This  decision  was  sustained  by  the  United 
States  Supreme  Court.  Following  this  decision  the  plaintiff  se- 
cured an  order  for  a  new  trial  under  the  Code  of  Civil  Procedure 
upon  payment  of  costs  but  never  brougbt  the  case  on  for  trial. 

In  1904  the  company  moved  one  of  its  actions  in  the  Statp 
Court  to  trial.  A  referee  decided  in  favor  of  the  company.  This 
decision  was  sustained  by  the  Appellate  Division  and  the  Court 
of  Appeals,  it  being  held  that  the  curative  act  of  1885  had  no  effect 
against  the  State  Until  such  time  as  the  Comptroller  by  advertising 
under  the  act  in  1894  put  himself  in  possession  of  the  lands  so  as 
to  give  the  original  owner  opportunity  to  litigate  his  claim  of  title 
in  the  courts. 
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In  view  of  the  fact  that  the  State  on  the  first  trial  of  this  case 
had  relied  almost  entirely  on  the  act  of  1885  and  had  made 
scarcely  any  effort  to  attack  the  alleged  title  of  the  plaintiff,  it 
seemed  to  me  that  a  new  trial  should  be  had.  Accordingly  I  se- 
cured an  order  permitting  a  new  trial.  The  case  was  tried  before 
the  Hon.  Richard  L.  Hand,  the  referee  appointed  by  the  Court. 
No  decision  has  as  yet  been  announced. 

PEOPLE  ex  rel  PHILLIPS  vs.  RAYXES. 

Section  190  of  the  Labor  Law  provides  that  no  convict-made 
goods  shall  be  sold  without  a  license  in  this  State.  Section  193 
provides  that  all  convict-made  goods  shall  be  branded  with  the 
words  "  Convict  Made.''  The  latter  section  had  been  held  uncon- 
stitutional. It  was  uncertain,  however,  whether  the  same  reasoning 
rendered  section  190  of  the  act  invalid.  A  case  was  brought  to  de- 
termine this  question.  The  Court  of  Appeals  held  that  the  de- 
cision holding  section  193  unconstitutional,  applied  equally  to  sec- 
tion 190.  The  ground  of  the  decision  was  that  it  interfered  with 
interstate  commerce.  It  would  seem  to  follow  that  if  this  require- 
ment is  desirable.  Federal  legislation  })ermitting  the  State  to  pass 
laws  upon  this  subject  would  validate  both  these  sections. 

SANTA  CLARA  LUMBER  COMPANY  CASE. 

The  Appellate  Division,  TTiird  Department,  at  the  May,  1910, 
term,  unanimously  affirmed  an  order  of  the  Special  Term  vacat- 
ing and  setting  aside  a  judgment  and  the  order  and  stipulation 
upon  which  such  judgment  was  obtained  in  the  case  of  People  v. 
The  Santa  Clara  Lumber  Company. 

The  judgment  thereby  vacated  was  obtained  in  an  action  brought 
by  DeWitt  C.  Middleton,  as  Forest,  Fish  and  Game  Commis- 
sioner, to  recover  the  value  of  cedar  trees  alleged  to  have  Ix'en  cut 
by  the  defendant  from  lands  of  the  State  in  the  Forest  Preserve. 
Immediately  following  the  joinder  of  issue  in  the  case  a  stipulation 
was  entered  into  between  Middleton  and  the  defendant  **  settling 
and  compromising"  the  said  action  and  an  order  and  judgment 
was  entered  thereon  dismissing  the  complaint  on  the  merits  and 
confirming  in  the  defendant  the  title  to  a  latg;^  ^^^^^  ^^  ^^^^  from 
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which  the  trees  had  been  taken  and  also  granting  to  the  defendant 
other  timber  and  water  rights  of  great  value. 

It  was  contended  by  Mt.  Jackson,  my  predecessor,  and  myself 
that  this  judgment  was  obtained  by  fraud  and  was  further  in 
violation  of  the  Constitution  and  statutes  of  the  State. 

ACTIONS    TO    DISSOLVE    CORPORATIOXS    AXD    TO 
AXNUL  CORPORATE  CHARTERS. 

During  the  past  year  several  actions  have  been  brought  to  dis- 
solve corporations  and  to  annul  their  charters  under  the  provisions 
of  sections  101  and  131,  respectively.  The  greater  part  of  these 
actions  arose  where  the  corporations  proceeded  against  were 
exercising  privileges  or  franchises  not  conferred  upon  them  by 
law.  All  of  these  actions  have  been  successfully  finished  except 
two  brought  during  the  month  of  December,  which  are  now 
pending. 

PROCEEDINGS  INVOLVING  POSSIBLE  ESCHEATS. 

In  cases  where  persons  die  leaving  no  known  heirs  or  next  of 
kin,  the  State  is  interested  either  as  the  representative  of  unknown 
heirs  and  next  of  kin,  or  in  case  none  such  appear,  to  preserve 
the  estate  for  the  State  to  which  it  then  escheats.  Under  the 
Code,  although  the  provisions  are  not  entirely  clear,  it  is  cus- 
tomary to  cite  the  Attorney-General  in  such  cases.  It  is  of  the 
utmost  importance  that  the  Attorney-General  should  be  repre- 
sented in  these  cases  from  the  beginning,  because  of  the  unneces- 
sary and  extravagant  manner  in  which  such  estates  are  frequently 
administered.  In  one  estate,  consisting  of  $1,300,  money  in  bank, 
the  expense  of  administration  was  $1,190.  In  another,  consisting: 
of  $23,000,  stocks  and  bonds,  $5,000  was  expended  in  administn- 
tion.  In  still  another  of  $2,300,  $1,400  was  so  exi>ended,  and  the 
administrator  on  the  s^tand  frankly  testified  that  it  was  his  obje  't 
to  expend  as  much  as  possible  because  he  thought  the  State  would 
get  what  was  left  anyway.  It  would,  therefore,  seem  to  be  im- 
perative that  the  provisions  of  the  Code  be  amended,  particularlv 
those  applicable  to  the  city  of  New  York,  providing  clearly %that 
the  citation  in  every  such  instance  be  served  upon  the  Attorney- 
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General.  In  that  way,  both  in  cases  of  intestacy,  and  in  cases 
in  which  instruments  purporting  to  be  wills  of  the  deceased  are 
offered,  the  interest  of  the  State  and  the  interest  of  unknown 
heirs  and  next  of  kin  would  be  much  more  adequately  protected. 

CLAIMS   TO  WITHDRAW  FUXDS  FROM  THE  STATK 

TREASURY. 

During  the  year  various  claims  to  withdraw  funds  on  deposit 
with  the  State  Treasurer  have  been  made.  Mogt  of  these  arose 
from  the  claims  of  alleged  unknown  heirs  and  next  of  kin  of 
persons  who  have  died  intestate.  In  many  instances  the  proof 
of  relationship  offered  is  extremely  inadequate.  During  the  past 
year  such  claims,  amounting  in  the  aggregate  to  more  than 
$30,000,  have  been  opposed  by  me  successfully,  while  approxi- 
mately $6,000  has  been  paid  out  by  the  Comptroller  under  such 
claims  that  have  been  established. 

APPLICATIOX  OF  WILLIAM  S.  REYNOLDS  et  ah  TO 
REVIEW  THE  PRESENT  APPORTIONMENT  OF  THE 
STATE  INTO  SENATORIAL  AND  ASSEMBLY  DIS- 
TRICTS. 

In  the  early  part  of  November  the  Governor,  the  President  of 
the  Senate,  the  Speaker  of  the  Assembly  and  the  Attorney-Gen- 
eral were  served  with  papers  in  the  above  matter,  which  is  an 
application  to  the  Supreme  Court  for  an  order  vacating  the 
apportionment  made  by  the  Legislature  of  1907  for  the  various 
senatorial  and  assembly  districts  in  the  State,  and  adjudging  that 
the  apportionment  as  made  by  the  Constitution  of  1894  was  still 
in  effect.  The  main  question  raised  is  tlie  power  of  the  Legislature 
to  make  such  an  apportionment  at  an  extraordinary  session  even 
though  the  attempt  to  do  so  had  l)een  made  at  the  regular  session 
and  had  failed.     This  case  has  not  yet  been  argued. 

PEOPLE  vs.  FRANK  GASS. 
This  action  was  brought  against  the  former  register  of  New 
York  county  to  recover  the  amount  of  a   mortgage  tax  which 
should  have  been  collected  by  him.     The  Park  Row  Realty  Com- 
pany conveyed  certain  premises  in  New  York  City  situate  on 
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Park  Row  and  An»n  street  to  Lord  Rothschild  and  others.  The 
instrument  making  this  conveyance  was  in  form  an  absolute  deed, 
f  but  a  consent  of  the  stockholders  of  the  Park  Row  Realty  Com- 
pany which  was  recorded  contemporaneously  with  it,  disclosed 
that  it  was  intended  as  a  mortgage  in  fact.  No  tax  was  paid  at 
the  time  of  recording  this  instrument.  The  State  Board  of  Tax 
Commissioners  advised  the  register  of  New  York  coimty  not  to 
permit  a  reconveyance  of  any  of  the  property  until  the  tax  was 
paid.  The  statute  provides  that  no  discharge  of  a  mortgage  shall 
be  recorded  when  the  tax  has  not  been  paid.  When  the  reconvey- 
ance of  the  proi>erty  was  tendered  it  was  recorded  by  the  register 
without  requiring  the  payment  of  the  tax. 

Upon  the  matter  being  called  to  my  attention  papers  were 
drawn  in  an  action  to  compel  the  Rothschilds  to  pay  the  tax. 
Owing  to  the  fact  that  all  the  Rothschilds  are  nonresidents  of 
New  York,  and  that  no  property  of  theirs  could  be  found  within 
the  State,  it  was  impossible  to  commence  this  action.  Accord- 
ingly an  action  has  been  started  against  the  register  and  his 
surety  to  recover  the  amount  of  the  tax, 

MILK  INVESTIGATION. 

During  the  year  I  caused  an  investigation  into  the  cause  for 
the  advance  in  the  price  of  canned  milk  from  eight  to  nine  cents 
per  quart  in  the  city  of  New  York.  Under  date  of  April  25, 
1910,  I  transmitted  a  report  showing  the  result  of  that  investi- 
gation to  your  honorable  body  which  was  ordered  printed.  This 
report  contained  a  vast  amount  of  valuable  information  for  the 
milk  producer  and  consumer. 

AGRICULTURAL  CASES. 

During  the  year  1910  over  3,000  cases  were  prosecuted.  Of 
this  number  1,674  were  referred  during  the  year  1910  and  the 
balance  during  prior  years.  Of  the  cases  received  at  this  office 
during  the  year  1910,  886  were  for  violations  of  that  part  of 
the  law  relating  to  dairy  products,  300  were  for  the  adulteration 
or  misbranding  of  food  and  food  products,  107  related  to  concen- 
trated commercial  feeding  stuffs  and  commercial  fertilizers,  and 
the  balance  to  diseases  of  domestic  animals  and  other  provisions 
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of  the  Agricultural  Law.  Nine  hundred  and  seventy  cases  have 
been  disposed  of  by  trial,  payment  of  penalty  or  discontinuance. 
Judgments  have  been  rendered  in  favor  of  tho  State,  which  still 
remain  uncollected,  in  81  eases,  against  the  State  in  35  cases, 
and  28  defendants  were  prosecuted  criminally,  making  a  total  of 
1,114  cases  disposed  of  during  11)10.  Of  the  case^  on  appeal, 
7  judgments  have  Wn  affirmed  in  the  Appellate  Division,  7  in 
tho  Appellate  Term  and  1  in  the  Onondaga  County  Court. 
Judgments  were  affirmed  iu  favor  of  defendants  in  3  cases  in  the 
Appellate  Term  and  3  in  the  Appellate  Division.  There  has  been 
recovered  in  fines,  penalties  and  judgments  during  theyear  1910 
the  sum  of  $52,670.70,  which  is  the  largest  amount  that  has  ever 
been  recovered  in  any  one  year. 

I^^SURAXCE  CASES. 

During  the  past  year  I  have  conducted  a  numlx»r  of  proceedings 
on  behalf  of  the  Superintendent  of  Insurance,  particularly  under 
section  63  of  the  Insurance  Law.  Under  this  section  the  Superin- 
tendent of  Insurance  acting  through  the  Attorney-General,  was 
empowered  to  take  po^se^sion  and  liquidate  the  affairs  of  insur- 
ance corporations  which  were  insolvent  or  refused  to  obey  the  legal 
orders  of  .the  Department. 

The  most  important  case  was  that  of  the  Peoples'  Mutual  Life 
Insurance  Association  and  League  of  Syracuse.  On  December 
21,  1909,  at  the  request  of  the  Superintendent  of  Insurance,  I 
assigned  one  of  my  deputies  to  assist  him  in  an  investigation  of 
certain  officers.  Later  an  order  was  ol)taine<l  to  show  cause  why 
the  superintendent  should  not  take  possession  of  the  association's 
property  and  conduct  its  business.  The  association  had  been  con- 
ducting a  business  which  required  certificate  holders  to  make 
monthly  payments  for  a  period  of  five  years,  w^hen  dividend  was  to 
be  made  of  "  not  to  exceed  "  an  amount  therein  stated,  which 
.  amount  was  approximately  two  dollars  for  every  one  dollar  ad- 
vanced by  the  certificate  holder.  The  society  grew  rapidly  but 
with  the  payments  of  the  first  dividends  it  \>egan  to  decline.  In- 
stead of  paying  two  doJiax-^  ^^^  every  otv^  A(^^^  paid  in,  the  divi- 
dends barely  equalled  tie  ji^-i  ^\s  pa\^  i  ^\\\io\it  interest.  The 
court  granted   the  sippliK^^         o1^^^t\&        a  Ixv^x^iaiice  Superin- 
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tendent  in  possession  and  authorizing  him  to  liquidate.  In  the 
meantime,  I  started  eight  actions  in  equity  against  the  directors 
of  the  association  to  compel  them  to  account  for  the  moneys  and 
property  of  the  association  in  their  hands  or  lost  because  of  their 
misconduct.  A  settlement  was  finally  effected  under  which  the 
appeals  were  withdrawn,  the  equity  actions  discontinued,  and  pay- 
ment made  by  the  directors  to  the  Superintendent  of  Insurance  for 
the  benefit  of  the  certificate  holders  of  the  full  amount  moved  to 
Canada  and  all  the  moneys  received  by  them  as  individuals  for  the 
illegal  sale  of  their  {Kxsitions,  together  with  interest  and  the  costs 
incurred  by  the  State  in  attempting  to  obtain  a  return  of  the 
money  from  Canada. 

CERTIFICATES  OF  INCORPORATION  OF  INSURANCE 
COMPANIES  EXAMINED. 

Pursuant  to  statute,  eighty- two  proposed  certificates  of  incorpo- 
ration of  insurance  companies  have  been  examined.  Of  these 
seventy-three  were  approved  and  nine  disapproved. 

CERTIFICATES    OF   INCORPORATION    UNDER    THE 
MEMBERSHIP  CORPORATION  LAW  EXAMINED. 

Pursuant  to  request  of  the  State  Board  of  Charities,  fifty  pro- 
posed charters  of  incorporation  under  the  Membership  Corporation 
Law  were  examined.  Of  these,  forty-four  were  approved  and  six 
disapproved. 

ABOLITION  OF  TOLL  BRIDGES. 

Chapter  146  of  the  Laws  of  1909  provides  for  the  abolition  of 
toll  bridges.  Under  this  act  it  is  the  duty  of  the  board  of  super- 
visors to  first  pass  a  resolution  that  public  interests  demanded  the 
abolition  of  the  bridge.  Thereupon  the  State  Commission  of 
Highways  must  investigate  and  determine  whether  the  toll  bridge 
was  of  sufficient  public  importance  to  be  abolished  and  either  ap- 
prove or  disapprove  the  resolution.  If  the  Commission  approves 
it  is  to  certify  its  approval  to  the  Attorney-General  who 
thereuiK>n  must  institute  proceeding  to  acquire  the  title  to  the 
bridge  and  to  appraise  the  damages.  Upon  the  award  being  made, 
the  Attorney-General  is  required  to  certify  the  same  to  the  board 
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of  supervisors  and  they  must  determine  whether  or  not  they  will 
acquire  the  bridge  on  the  award.  One-half  the  expense  is  to  be 
borne  by  the  State  and  one-half  by  the  county.  It  is  provided  by 
section  266  that  the  State's  portion  of  the  expense  shall  be  paid 
"  out  of  any  specific  appropriation  made  to  carry  on  the  pro- 
visions of  this  article." 

Under  this  statute  there  has  been  transmitted  to  this  office,  six 
resolutions  approved  by  the  Highway  Commission  for  the  con- 
demnation of  toll  bridges.  In  two  instances  this  office  has  con- 
ducted proceedings  for  the  acquirement  of  title  to  the  bridges  and 
the  franchises.  The  first  of  these  involved  the  acquirement  of  the 
property  of  the  Black  Lake  Bridge  Company,  which  owned  and 
operated  a  toll  bridge  in  the  county  of  St.  Lawrence,  across  a  por- 
tion of  Black  lake.  On  the  petition  of  the  chairman  of  the  High- 
way Commission,  and  without  opposition  on  the  part  of  the  bridge 
company,  commissioners  in  condemnation  were  appointed  by  the 
Supreme  Court.  An  award  of  $26,378.75  was  made  by  the  com-  • 
missioners  and  this  award,  together  with  the  expenses  of  the  com- 
missioners and  of  this  Department  in  conducting  the  proceedings, 
were  certified  to  the  board  of  supervisors  and  to  the  State  Comp- 
troller. Xo  action  has  been  taken  by  the  board  of  supervisors  or 
by  the  State  toward  the  payment  of  any  portion  of  the  award. 
♦  Proceedings  were  also  taken  by  me,  under  this  statute,  to  acquire 
title  to  the  toll  bridge  at  Riverside,  crossing  the  Hudson  river 
between  the  towns  of  Johnsburg  and  Ches1>er  in  Warren  county. 
The  commission  made  an  award  of  $12,800  to  the  owner  of  the 
bridge  which  was  certified  to  the  State  Comptroller  and  board  of 
supervisors.  The  total  expense  of  taking  the  bridge  was 
$13,365.50.  The  board  of  supervisors  last  November  approved 
this  award  and  the  only  thing  that  remains,  as  far  as  the  State  is 
concerned,  is  the  payment  of  its  one-half  by  the  Comptroller. 

In  the  Warren  county  proceeding  on  motion  for  a  final  order,  a 
claim  was  made  by  the  bridge  company  for  costs  and  allowances. 
This  was  opposed  by  me  and  the  court  has  just  handed  down  a  deci- 
sion granting  the  costs  but  denying  the  claiti^  ^^  extra  allowances. 
In  determining  this  question  the  court  held  tl^^it  confirmation  of  the 
award  and  final  order  shoxild  be  obtain^  Vy^^^^  ^®  confirmation 
by  the  board  of  supervisors  q{  \)ye  ^xp^^      o^  ^^^^g  the  bridge. 
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Inasmuch  as  these  questions  are  very  important  as  a  precedent  for 
future  proceedings  an  appeal  should  be  taken. 

There  also  have  been  certified  to  this  office  by  the  State  Com- 
mission of  Highways,  the  following  bridges  to  be  condemned : 

The  Mechanicville  bridge  across  the  Hudson  river,  connecting 
the  town  of  Schaghticoke,  Eensselaer  county,  and  the  village  of 
ilechanicville,  Saratoga  county; 

The  Stillwater  bridge  across  the  Hudson  river,  connecting  the 
town  of  Schaghticoke,  Rensselaer  county,  with  the  village  of  Still- 
water, Saratoga  county ; 

The  Scotia  bridge  across  the  Mohawk  river,  between  the  city  of 
Schenectady  and  the  town  of  Glenville ;  and 

The  Freeman  bridge  between  the  city  of  Schenectady  and  the 
town  of  Glenville. 

The  State  has  not  paid  its  one-half  of  the  expense  of  acquiring 
the  Riverside  bridge,  in  Warren  county,  because  no  specific  appro- 
priations have  been  made  to  carry  out  the  provisions  of  the  article. 
An  item  of  $75,000  was  placed  by  the  Legislature  in  the  appro- 
priation bill  this  last  year  but  was  excised  by  the  Governor  be- 
fore he  signed  the  bill.  I  have  therefore  declined  to  proceed  with 
the  condemnation  of  the  other  bridges  which  have  been  certified 
and  have  notified  the  Commission  of  Highways  by  letter  that  I 
do  not  think  I  would  be  justified  in  taking  any  further  steps  in 
the  condemnation  of  any  more  bridges  until  some  fund  was  avail- 
able out  of  which  the  State  might  pay  its  proper  share  of  the  ex- 
pense and  cost  of  their  taking. 

It  is  w^ell  known  that  there  are  many  bridges  of  groat  value 
throughout  the  State,  the  condemnation  of  which  may  be  called  for 
under  this  statute.  I  do  not  feel  that  these  proceedings  should  be 
brought  and  prosecuted  to  final  judgment  in  advance  of  specific 
appropriation  for  the  payment  of  the  State's  share.  If  it  were  the 
intention  of  your  honorable  body  that  the  title  to  those  bridges 
should  be  acquired  and  the  appropriations  for  the  payment  thereof 
made  afterwards  the  statute  should  so  provide.  Certainly  judg- 
ments amounting  to  millions  should  not  be  permitted  against  the 
State  without  your  honorable  body  knowing  what  the  })robable 
cost  is  to  be. 
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EXAMINATION  OF  KECEIVERS'  ACCOUNTS. 

1  employed  three  certified  public  accountants  to  examine  the 
accounts  of  the  various  receivers  of  corporations  against  which 
actions  had  been  brought  by  the  people  for  dissolution. 

The  accountants  have  filed  reports  with  me  of  all  of  these 
receiverships  with  the  exception  of  the  Home  Mutual  Building 
and  Loan  Association  of  Albany.  No  particular  provision  is 
made  in  the  appropriation  for  this  office  for  the  payment  of 
services  of  this  character,  and  I  would  respectfidly  suggest  that, 
in  view  of  the  fact  that  this  duty  is  placed  upon  the  Attorney- 
General,  an  appropriation  should  be  made  out  of  which  services 
of  this  character  could  be  paid  without  necessitating  their  pay- 
ment from  other  funds. 

FOREST,  FISH  AND  GAME  COMMISSION. 

I  have  already  referred  to  the  change  whereby  the  legal  work  of 
the  Forest,  Fish  and  Game  Commission  was  transferred  to  this 
department.  A  detailed  report  of  this  Bureau  annexed  hereto 
shows  the  status  of  all  cases  pending.  A  reorganization  has  been 
instituted  to  bring  it  in  harmony  with  the  methods  pursued  in  this 
office.  The  short  time  in  which  I  have  been  in  charge  of  the  work 
made  it  impossible  to  accomplish  much  more  than  to  prepare  for 
future  accomplishments.  It  is  hoped  that  the  work  done,  however, 
will  make  easier  the  task  of  dealing  adequately  and  promptly  with 
the  matters  of  litigation  which  concern  this  branch  of  the  State 
government. 

Since  I  have  had  the  supervision  of  the  legal  work  in  the  Forest, 
Fish  and  Game  Bureau,  I  have  caused  to  be  partly  examined  the 
titles  to  upwards  of  fifty  pieces  of  land  proposed  to  be  purchased  as 
part  of  the  forest  preserve.  Defects  appear  in  almost  every  title 
for  which  reason  none  of  them  have  been  completed  and  approved. 

MONEYS  COLLECTED. 

Durino-  the  year  the  Attorney-General  collec^^^^  $364,072.80  on 
various  old  claims  held  by  the  State.  The  lt\(^^t  V^P^i^tant  of  these 
was  the  claim  of  the  State  against  the  city  of  \0^'^^^^^  ^^^  moneys 
that  had  laid  unclaimed  in     t'lxft  ha^ds   ot  ^        ^^^^'  chamberlain. 


Digitized  by  VjOOQIC 


Report  of  the  ATTOKNEY-GE^•ERAL.  39 

This  fund  was  the  accumulation  of  money  paid  into  the  court  for 
the  benefit  of  various  persons  who  never  appeared  to  claim  it.  The 
laws  of  1892  provided  that  the  city  chamberlain  should  turn  over 
to  the  State  such  court  funds  as  had  accumulated  in  his  office  and 
for  which  no  claim  had  been  made  in  twenty  years.  As  a  result 
of  the  suit  brought  by  the  Attorney-General,  the  city  chamberlain 
in  November,  turned  over  to  the  State  $240,403.58. 

The  Attorney-General  pressed  two  claims  against  the  Federal 
government  which  resulted  in  the  collection  of  $80,509.22.  Of 
this,  $40,072.48  was  for  compensation  of  officers  and  men  en- 
listed in  the  Spanish-American  War.  The  residue,  amounting  to 
$49,541.74,  represented  a  reimbursement  to  the  State  for  ordnance 
stores  furnished  the  United  States  in  the  same  war. 

A  claim  against  the  city  of  Syracuse  resulted  in  a  compromise 
in  which  the  city  of  Syracuse  paid  the  State  the  sum  of  $35,000. 
This  claim  arose  from  judgments  obtained  against  the  State  by  the 
riparian  owners  on  Skaneateles  lake.  In  the  early  history  of  the 
Erie  canal,  the  Skaneateles  lake  was  made  a  feeder.  Later,  the 
city  of  Syracuse  was  authorized  by  statute  to  take  water  from  the 
lake  for  the  purpose  of  supplying  the  inhabitants  of  the  city.  The 
withdrawal  of  water  from  the  lake  resulted  in  many  judgments 
against  the  State  in  favor  of  riparian  owners,  who  had  suflFered 
because  of  lack  of  water.  After  many  of  these  judgments  had 
been  obtained,  the  State  sued  the  city  of  Syracuse  to  be  reimbursed, 
on  the  ground  that  the  damage  to  the  riparian  owners  was  not  due 
to  any  action  on  the  part  of  the  State  but  rather  to  the  act  of  the 
city  of  Syracuse  for  appropriating  the  water  for  distribution  to 
its  inhabitants.  After  the  suit  had  been  begun  the  claim  was  com- 
promised as  aforesaid. 

LATsD  BUREAU. 

The  Attorney-General  is  ex-officio  a  member  of  the  Commis- 
sioners of  the  Land  Office  and  is  also  their  legal  adviser.  As  a 
member  of  that  board,  he  takes  part  in  its  delil)erations  and  aids 
in  framing  its  policies.  As  its  counsel,  he  passes  upon  the  form 
and  legality  of  many  of  the  applications  and  petitions  presented  to 
the  board  for  its  action.    lie  is  also  chairman  of  its  standing  com- 
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mittee  upon  the  hearing  of  remonstrances  to  grants  of  land  under 
water. 

During  the  past  year  seventv-iive  applications  presented  to  the 
board  were  referred  to  him  for  examination  and  report.  Hearings 
were  had  on  various  contested  applications,  both  at  Albany  and 
elsewhere  throughout  the  State,  ilany  of  the  matters  so  referred 
to  him  require  careful  investigation,  not  only  among  State  archives 
but  locally; 

The  Attorney-General  is  also  required  to  examine  the  titles  to 
all  lands  purchased  by  the  State  for  its  various  institutions.  Dur- 
ing the  year  1910,  he  has  passed  upon  titles  of  sixty-one  parcels 
of  land  thus  acquired  included  in  the  following  tracts : 

Cayuga  inlet,  Ithaca. 

Senate  house,  Kingston. 

State  Farm  for  Women,  Kinderhook. 

Eastern  New  York  Reformatory,  Xapanoch. 

Elmira  Reformatory,  Elmira. 

Blauvelt  rifle  range,  Rockland  county. 

Cypress  Hill  cemetery  plot. 

State  fish  hatchery,  Columbia  county. 

New  Harlem  prison,  Wingdale. 

New  boiler  house  property,  Albany. 

Mohansic  State  Hospital,  Yorktown. 

Letchworth  Village,  Rockland  county. 

State  Agricultural  School,  Morrisville. 

The  following  report  of  the  standing  committee  of  the  land 
board,  which  was  unanimously  approved  by  the  commissioners  at 
a  meeting  of  the  land  board,  held  December  15,  is  of  such  im- 
portance that  the  same  is  here  offered  in  full  for  the  information 
of  the  Legislature: 

''  Decemler  1,  1910. 
To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  undersigned,  who  at  a  meeting  of  your  hon- 
orable board  held  on  ;^^arch  oO,  11)10,  were  appointed  a  special 
committee  "  to  consider  flie  advisaV)ility  of  having  prepared  maps 
showing  all  lands  now  ovvued  1)^  the  State  the  transfer  to  the  office 
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of  the  Secretary  of  State  of  all  conveyances  to  the  State  and  all 
records  of  conveyances  from  the  State  now  deposited  in  other  State 
offices;  the  advisability  of  changing  the  policy  of  the  State  rela- 
tive to  granting  lands  under  navigable  waters;  and  asking  the 
Legislature  to  make  an  appropriation  to  carry  into  effect  the  pur- 
poses of  this  resolution  "  have  the  honor  to  report : 

We  have  made  an  investigation  concerning  the  records  of  lands 
of  the  State  and  find  that  no  land  list  of  lands  now  owned  by  the 
State  is  kept  except  that  in  the  Comptroller's  office  there  is  kept 
a  list  of  all  lands  acquired  by  the  State  under  tax  sales  and  also  of 
lands  acquired  by  the  State  on  the  foreclosure  of  loan  commis- 
sioner's mortgages,  and  also  in  the  forest  preserve  counties  a  list 
of  lands  acquired  by  the  Forest  Preserve  Board  by  purchase.  There 
are  on  file  in  the  State  Comptroller's  office  two  large  safes  con- 
taining abstracts  of  titles  and  deeds  of  various  State  lands  includ- 
ing State  hospitals,  armory  sites,  and  lands  occupied  by  other 
State  institutions,  but  no  list  has  ever  been  prepared  showing  ac- 
curately the  boundaries  of  the  various  parcels  included  in  said 
deeds. 

We  find  that  the  sale  of  State  lands  has  from  the  earliest  State 
history  been  in  the  hands  of  various  State  officers  for  disposal. 
One  of  the  earliest  laws  conf^red  upon  the  commissioners  of  for- 
feitures the  power  to  convey  lands  which  the  State  had  seized 
upon  attainder  for  treason  during  the  Revolutionary  War.  There 
are  some  memoranda  of  these  sales  in  the  State  library  and  also 
in  the  county  clerk's  offices  of  Dutchess  and  Washington  counties, 
and  some  individuals  have  recorded  deeds  from  the  commissioners 
of  forfeitures  in  various  other  county  clerks'  offices.  There  are 
some  scattering  records  as  to  these  sales  also  in  the  State  Comp- 
troller's office  but  the  commissioners  did  not  preserve  copies  of  the 
deeds  executed  by  them. 

Prior  to  1818  the  Attorney-General  was  authorized  to  convey 
lands  which  had  been  acquired  by  the  State  on  the  foreclosure  of 
loan  mortgages.  No  copies  of  such  deeds  were  ever  preserved  in 
the  Attorney-General's  office.  Tinder  an  act  passed  in  1795,  the 
Surveyor-General  was  authorized  to  sell  certain  lands  acquired  by 
the  State  from  the  Oneida,  Onondaga  and  Cayuga  Indians  and 
execute  conveyances  therefor  and  to  take  mortgages  for  part  pay- 
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ment.  The  Surveyor-General  did  not  preserve  copies  of  these 
deeds,  although  he  did  preserve  a  record  of  the  sales  of  these  lots 
covering  about  60,000  acres  of  land  on  both  sides  of  Cayuga  lake. 
Under  an  act  passed  in  1815  the  Surveyor-General  was  also  au- 
thorized to  sell  about  1,000  acres  of  land  in  the  village  of  Oneida 
Castleton,  Oneida  county.  No  copies  of  the  various  dee^ls  of  the 
Surveyor-General  of  these  lands  were  preserved.  At  different 
times  during  the  subsequent  history  of  the  State  various  other  State 
oflSccrs  and  boards,  including  the  Governor,  the  Superintendent  of 
Public  Works,  the  State  Comptroller  and  others  were  authorized 
to  convey  State  lands.  No  records  whatever  are  kept  in  the  Secre- 
tary of  State's  office,  except  possibly  by  way  of  memoranda  of 
sales  other  than  sales  made  bv  the  Commissioners  of  the  Land 
Office. 

In  the  past,  lands  have  been  acquired  by  the  State  in  the  names 
of  various  State  hospitals  and  other  institutions  and  deeds  run 
to  the  institutions  and  not  to  the  people  of  the  State,  so  that  in 
many  instances,  there  is  no  record  of  these  deeds  in  any  State  office 
in  Albany. 

The  canal  appraiser's  records  and  the  records  of  the  board  and 
Court  of  Claims  also  contain  records  of  awards  covering  many 
thousand  acres  of  land  acquired  for  the  use  of  the  canals  and  for 
other  purposes.  The  Forest  Preserve  Board  has,  in  addition  to  pur- 
chases made  by  it  direct,  the  power  to  condemn  lands  and  in  a 
few  instances  it  has  exercised  this  right  of  eminent  domain,  no 
record  of  which  appears  in  any  other  State  office  than  the  Court 
of  Claims. 

Your  committee  is  unanimously  of  the  opinion  that  there 
should  be  one  central  office  for  the  recording  of  all  conveyances 
to  and  from  the  State. 

Regarding  the  advisability  of  changing  the  policy  of  the  State 
relative  to  the  granting  of  lands  under  the  navigable  waters  of 
the  State,  we  desire  to  call  your  attention  to  a  letter  addressed  to 
your  honorable  body  by  Governor  Roosevelt  under  date  of  October 
19,  1899,  which  reads  as  follows : 

"  It  seems  to  me  qii^^tional^^e  ^^W  V  ^^^^^^^^i^e  the  land  of 
the  State.    Would  i  t   >^^^  \ye  V^eU^^  \^i^^^^  ^^  ^^^  ^  ^^^^  *^^"^ 
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of  say  25  years  with  power  of  renewal,  or  what  conditions  are 
deemed  best?  I  don't  say  definitely  that  this  course  is  the 
right  one  to  follow  but  I  would  like  your  Board  to  consider 
what  is  the  proper  policy  to  pursue." 

We  also,  call  your  attention  to  the  fact  that  the  minutes  of  the 
Land  Board  for  the  year  1899,  at  page  177,  show  that  a  commit- 
tee was  appointed  to  confer  with  the  Governor  to  consider  tlie 
policy  of  the  board  in  reference  to  future  applications  for  grants 
of  land  under  water,  and  the  Land  Board  minutes  of  that  year,  at 
page  195,  show  that  Attorney-General  Davies  of  said  committee 
reported  that  he  had  communicated  with  the  Attorneys-(7eneral  of 
the  states  of  Ohio,  Connecticut,  Maryland,  Massachusetts  and 
Rhode  Island,  also  !New  Jersey,  asking  information  with  refer- 
ence to  forms  of  grants  of  land  under  water  in  use  in  their  respec- 
tives  states,  and  a  summary  of  the  letters  appears  in  his  report 
from  which  it  would  appear  that  in  nearly  all  of  these  states  no 
grants  are  made  of  land  under  water,  but  in  some  states  leases  are 
made,  some  for  short  periods  and  others  in  perpetuity  with  provi- 
sion for  revaluation  every  twenty  years  as  is  the  case  in  New 
Jersey, 

Our  attention  has  been  called  to  the  fact  that  the  city  of  Xew 
York  has  never  been  authorized  by  the  Legislature  to  grant  these 
lands  nnder  water.    It  merely  has  the  power  to  lease  the  same; 

Your  committee  is  therefore  of  the  opinion  that  this  whole  ques- 
tion should  be  referred  to  the  Legislature,  and  that  a  request  be 
made  of  said  Legislature  that  suitable  action  be  taken  so  that  an 
investigation  of  the  above  subjects  of  consolidating  the  land  rec- 
ords of  the  State  and  also  to  consider  whether  lands  under  water 
should  be,  in  the  future,  granted  at  all  or  not,  or  whether  some 
scheme  of  leasing  lands  would  be  advisable.  It  seems  to  your 
committee  that  it  is  an  unwise  thing  for  the  Land  Board  to  be 
monthly  giving  grants  of  land  under  water  at  a  time  when,  in  the 
Court  of  Claims,  the  State  is  being  daily  assessed  with  heavy  dam- 
ages for  lands  which  it  had  supposed  it  owned  under  the  public 
waters,  for  the  construction  of  the  Barge  canal. 

The  State  is  also  about  to  undertake  the  problem  of  water  stor- 
age and  other  undertakings  in  which  public  lands  will  be  constantly 
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needed  in  the  future.  Protests  are  accumulating  daily  before  the 
Land  Board  by  townships  and  municipalities  and  citizens  against 
the  granting  of  any  more  public  lands  for  any  purposes  to  in- 
dividuals. 

Furthermore,  it  is  impossible  for  the  Land  Board  to  act  intelli- 
gently in  granting  lands  with  the  present  equipment  for  ascertain- 
ing what  the  facts  are.  We  are  obliged  to  rely  upon  the  papers 
submitted  by  the  applicant.  The  State  Engineer  has  no  means  of 
making  surveys  to  cover  any  of  these  grants.  The  only  thing  the 
Attorney-General  is  able  to  do  is  to  certify  that  the  application  is 
in  accordance  with  the  rules  of  this  board.  The  result  is  that  the 
Land  Board  has  in  the  past  voted  upon  land  grants  without  ac- 
curate knowledge  of  what  the  facts  are,  giving  grants  of  lands  that 
must  of  necessity  in  the  future  be  of  immense  value  to  the  State 
and  the  public,  for  a  nominal  consideration. 

Your  committee  is  of  the  opinion  that,  until  the  Legislature 
shall  act  in  the  matter,  as  suggested,  and  define  the  policy  to  be 
pursued  by  the  State,  in  reference  to  public  lands,  and  especially 
those  under  water  belonging  to  the  State  no  further  grants  should 
be  made  except  to  municipalities. 

Respectfully  submitted, 
(Signed)         EDWARD  R.  O'MALLEY, 

Attorn^y-GeneraL 
SA^MtEL  S.  KOENIG, 

Secretary  of  State, 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor/' 

OPINIONS. 

During  the  year  the  number  of  opinions  rendered  to  the  State 
departments  has  been  greater  than  in  any  previous  year.  This 
work  is  one  requiring  the  most  careful  attention  and  is  of  far 
reaching  importance  in  the  administration  of  the  State's  affairs. 
There  is  a  tendency  on  the  part  of  departments  to  refer  all  un- 
usual questions  to  the  Attorney-General,  although  in  fact  the  ques- 
tions are  often  those  of  policy  rather  tVi^T^  ^^  ^^^^*  ■'■  ^^  ^^^  ^' 
lieve  it  was  intended  the  Attorn^y'^^^^tal  sW\\d  assume  the  re- 
sponsibility of  administra1:\^>p^  olicie^,.  vr,  v?^^^  should  be  stri»Hly 
limited  to  the  interprefafcic^-v^  r  ^he  ^t^K  ^^   q^^^^^S^^  advice. 
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EECOMMENDATIONS. 

I,  therefore,  respectfully  make  the  following  recommendatiouij : 

1.  The  Tax  Law  should  be  amended  so  as  to  give  the  State 
Board  of  Tax  Commissioners  the  power  to  equalize  the  special 
franchise  assessments  and  not  require  a  resort  to  the  courts  in  every 
instance  before  this  relief  can  be  obtained.  In  this,  I  concur  in 
the  recommendation  of  the  State  Board  of  Tax  Commissioners. 

2.  ITie  Tax  Law  should  be  amended  to  provide  that  occupation 
of  a  highway  shall  be  prima  facie  evidence  of  the  existence  of  the 
special  franchise,  so  that  trespassers  cannot  set  up  their  wrong 
as  a  successful  defense  to  the  assessments  against  them. 

3.  Sections  447,  1594  and  16^7  of  the  Code  of  Civil  Procedure, 
under  which  the  people  of  the  State  are  joined  as  parties  defend- 
ant in  actions  affecting  real  property,  should  be  amended  so  as 
to  require  the  complaint  to  specify  the  reason  why  the  people  are 
joined  and  the  facts  upon  which  that  reason  is  based. 

4.  Sections  2616  and  2663  of  the  Code  of  Civil  Procedure 
regulating  the  proceedings  upon  petition  on  probate  of  a  will  and 
petitions  for  letters  of  administration  should  be  amended  so  as 
to  provide  unequivocally  for  service  of  citations  upon  the  Attorney- 
General  where  the  decedent  left  no  known  heirs-at-law  or  next 
of  kin.  N'ow  many  surrogates  interpret  the  statute  providing 
''where  the  surrogate  is  unable  to  ascertain  to  his  satisfaction 
where  the  decedent  left  heirs  or  next  of  kin  "  as  having  no  appli- 
cation where  they  are  able  to  ascertain  that  no  heirs  or  next  of 
kin  were  left. 

5.  Supplementary  to  the  preceding  recommendati^,  I  advise 
that  the  other  sections  of  the  Code  governing  accounting  by  execu- 
tors and  administrators  be  amended  so  as  to  provide  for  notices 
to  the  Attorney-General  in  such  cases  whore  there  is  a  possible 
escheat,  and  that  the  Attorney-General  in  similar  cases  be  given 
the  right  to  compel  an  accounting  if  none  is  made.  These  amend- 
ments are  of  great  importance  if  a  proper  administration  of  these 
estates  is  to  be  secured  and  a  proceeding  subject  to  adequate  super- 
vision to  protect  the  interests  of  unknown  heirs  and  next  of  kin  : 
or  interests  of  the  people  of  the  State. 

6.  The  Barge  Canal  Law  should  be  amended  so  as  to  provide 
explicitly  that  the  expense  of  altering  railroad  bridges  crossing 
navigable  waters  of  the  State  for  the  purpose  of  making  them 
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conform  to  the  Barge  canal  improvement  shall  be  borne  by  the 
railroads  and  not  by  the  State.  Under  the  decisions  of  the  courts 
such  expense  may  properly  be  imposed  upon  these  corporations, 
but  it  has  \yeen  held  by  a  trial  court  in  one  case  that  the  language 
of  the  law  as  it  exists  at  present  does  not  require  the  expense  to 
be  so  borne.  In  my  opinion  this  amendment,  which  is  fully  jus- 
tified under  the  law,  would  save  the  State  many  thousands  of  dol- 
lars which  it  would  otherwise  be  comi)elled  to  expend  if  the  decision 
of  this  court  should  be  sustained. 

In  addition  to  the  foregoing,  I  wish  to  call  your  attention  to 
two  general  principles  which  I  believe  should  be  applied  to  the 
administration  of  this  department. 

I  During  my  administration  I  have  been  called  upon  by  the 
Governor  to  conduct  criminal  prosecutions  or  investigations  before 
grand  juries  or  the  courts  in  the  counties  of  Oswego,  Monroe, 
Queens,  Schenectady  and  Dutchess.  Without  in  any  sense  criti- 
cising the  wisdom  of  these  particular  designations,  I  nevertheless 
feel  that  it  is  unwise  as  a  general  proposition  for  the  Attorney- 
General  to  have  to  do  with  the  ordinary  administration  of  the 
criminal  law  and  thus  to  displace  the  district  attorneys  of  the 
State.  Under  our  Constitution  it  is  only  in  extraordinary  cases 
that  the  Attorney-General  is  supposed  to  take  charge  of  criminal 
prosecutions.  In  criminal  proceedings  I  believe  the  principle  of 
home  rule  should  apply,  and  the  various  counties  should  have 
charge  of  the  enforcement  of  the  criminal  law.  The  Attomey- 
General's  office  is  not  equipped  for  the  conducting  of  criminal 
cases  and  such  action  necessarily  involves  employment  of  special 
counsel.  Xo  doubt  cases  will  arise  from  time  to  time  making  it 
advisable  for  the  Attorney-General  to  take  charge  of  some  prose- 
cutions. In  my  opinion  this  should  be  only  in  extreme  cases,  and 
the  law  should  be  amended  so  as  to  make  the  counties  pay  the 
total  expense,  including  special  counsel  fees. 

It  was  my  earnest  ambition  throughout  my  administration  to 
minimize  tlie  expense  of  the  State  from  the  employment  of  local 
an<i  special  attorneys,  but  the  frequency  with  which  these  crimi- 
nal actions  were  undertaken  by  my  departt^^^*"  ^^^e  necessary 
a  greater  resort  to  such  outside  assistaivee  tT^^^  would  otherwise 
have  been  required. 
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Finally  I  wish  to  emphasize  the  wisdom  of  entrusting  the 
Attorney-General  with  supervision  over  all  the  legal  business  of 
the  State.  I  have  already  referred  to  the  steps  taken  in  this 
direction  during  the  past  two  years  which  indicate  a  recognition 
of  the  sound  purpose  underlying  this  policy.  As  at  present  con- 
diictedj  the  legal  interests  of  the  State  are  under  many  separate 
and  independent  heads  subject  to  no  central  control  or  super- 
vision. The  result  is  not  only  a  lack  of  harmony  in  the  interpre- 
tation of  the  statutes,  of  the  administration  of  the  laws,  but  also 
a  condition  which  makes  it  impossible  to  regulate  properly  the 
expense  of  such  legal  services  or  even  to  know  with  any  degree 
of  accuracy  how  much  the  State  is  paying  each  year  for  such 
services.  The  Attorney-General  is  the  constitutional  law  officer 
of  the  State,  and  it  would  seem  clear  that  economy,  efficiency  and 
consistency  in  the  administration  of  the  State's  law  busineiss 
would  be  promoted  through  entrusting  to  him  the  general  control 
and  supervision  over  that  branch  of  the  State's  administration 
which  the  Constitution  evidently  contemplated  he  was  to  have. 

I  here  want  to  acknowledge  again  the  efficient  work  that  has* 
been  done  by  the  deputies  and  all  the  assistants  during  the  past 
two  years  in  this  department. 

SUMMARY  OF  THE  BUSINESS  OF  THE  OFFICE  FOR 
THE  YEAR  1910. 

Money  recovered  for  the  State  during  the  year.  .         $417,649.50 
Penalties    and    costs    in    -actions 

brought  to  enforce  the  provisions 

of  the  Agricultural  Law $47,900 .  48 

Amount  received  in  satisfaction  of 

judgments  in  actions  brought  to 

enforce    the    provisions    of    the 

Agricultural  Law 4,770.22 

Amount  turned  over  to  the  State 

by  the  Xew  York  City  Chamber-  • 

lain ! 240,403.58 

Amount  collected  from  the  Federal 

government  as  war  charges  ....         89,569.22 
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Amount  collected  from  the  city  of 
Syracuse  for  damages  to  ripa- 
rian owners  on  Skaneateles  lake.      $35,000.00 

$417,640.50 


Written  opinions  furnished  during  the  year  (ex- 
cluding communications,  formal  and  in- 
formal)   '. .  .  329 

Abstracts  of  title  referred  to  the  office  for  ex- 
amination    377 

Abstracts  of  title  approved  by  the  office 377 

Number  of  violations  of  the  Agricultural  and 
Pure  Food  Laws,  referred  to  this  office  by  the 
Agricultural  Department 1,1)74 

Nuitiber  of  persons  indicted  for  violation  of  the 

Election  Laws 151 

IsTumber  of  proceedings  instituted  to  review  the 
determination  of  the  State  Board  of  Tax  Com- 
missioners    755 

Applications  to  Land  Board 75 

Mortgage  foreclosure  suits  to  which   the  State 

was  a  party 218 

Partition  actions  to  which  the  State  was  a  party.  39 

Proceedings  in  Surrogates'  Courts  to  which  the 

State  was  a  party 301 

Certificates  of  incorporation  examined 132 

Quo    warranto    proceedings    and    other    similar 

actions  begun 9 

Applications  for  leave  to  commence  actions  pre- 
sented to  the  Attorney-General 27 

Hearings  had  upon  such  applications 24 

Number  of  claims  disposed  of  in  the  Court  of 

Claims 712 

Amount  claimed $7,782,810.45 

"Number  of  claims  dismissed  with  no  award.  •••  •  ^^^ 

Amount  of  dismissed  claims . ...     $1,554,018 .  13 

Number  of  claims  disposed  of  \^  l9lO  luo^^  l\v^^ 

in  1909 .      ....  .  296 
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Xumber  of  claims  disposed  of  in  excess  of  num- 
ber filed 171 

Number  of  cases  argued  in  United  States  Su- 
preme Court  for  the  year  1910  (undecided)  . .  1 
Number  of  cases  argued  in  Court  of  Appeals. ...  36 

Decided  in  favor  of  the  State 2  7 

Number  of  cases  argued  in  the  Appellate  Divi- 
sion    53 

Decided  in  favor  of  the  Stat^ 33 

Undecided  in  Appellate  Court? 10 

Voluntary  dissolutions  of  corporations 91 

Sequestration  actions 42 

Bonds  approved  by  the  office 517 

Bonds  disapproved 251 

Applications  in  behalf  of  Sui^rintendent  of  In- 
surance to  conduct  business 9 

Actions  against  State  officials 39 

Applications  to  amend  cei-tificates  or  for  change 

of  name 29 

Miscellaneous  actions 117 


Further  items  and  particulars  are  set  forth  in  the  schedules 
herewith  presented. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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COURT  OF  CLAIMS  DEPARTMENT. 

Outline  of  cases  pending  on  appeal  in  the  Court  of  Appeals 
and  in  the  Appellate  Division  from  the  Court  of  Claims,  and 
judgments  receiv^ed  from  the  Court  of  Claims. 

552  claims  filed  amounting  to $6,142,207  65 

438  of  these  were  Barge  Canal  amounting  to 5,281,416  88 

712  claims  tried  and  disposed  of  amounting  to.  .  .  .  7,582,810  45 

187  Barge  Canal  claims  tried: 

Amount  claimed 7,121,406  99 

Amount  of  judgments  received '     276,339  21 

521  judgments     received      (including     Rochester 
Bridge  cases  amounting  to  $75,000)  : 

Amount  claimed 2,467,738  44 

Amount  of  judgments  received 286,441  74 

389  of  these  were  canal  judgments: 

Amount  claimed 75,299  24 

Amount  of  judgments  received 13,678  57 

116  of  these  w^ere  Barge  Canal  judgments: 

Amount  claimed 2,306,409  91 

Amount  of  judgments  received 276,339  21 

10  w^ere  other  than  canal: 

Amount  claimed 38,178  66 

Amount  of  judgments  received 20,200  50 

7  were  personal  injury: 

Amount  claimed 92,933  00 

Amount  of  judgments  received 2,800  00 

483  claims  dismissed  amounting  to.  , 1,554,018  13 


(This  includes  304  Rochester  Bridge  cases  amounting  to  $75,- 
000,  and  144  claims  arising  from  damage^  cax^sed  by  overflow 
of  Black  river  amounting'  to  $348  038.64y 
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COURT  OF  CLAIMS  DEPARTMENT  —  IN  COURT  OF 

APPEALS. 

FuLTox  Light,  Heat  and  Power  Company  and  Milton  J. 
Warner,  Appellants,  r^.  The  State  of  K'ew  York, 
Respondent. 

The  above  claim  was  filed  for  the  sum  of  $3,428,028.16  for  the 
permanent  appropriation  of  land,  riparian  rights  and  other 
damages  in  the  city  of  Fulton,  for  the  use  of  the  Barge  Canal 
under  chapter  147,  Laws  of  1903.  The  claim  was  tried  at  a  term 
of  the  Court  of  Claims  in  Albany  on  June  22;  1908.  On  Novem- 
ber 15,  1909,  a  judgment  was  entered  in  favor  of  the  claimants 
for  the  sum  of  $356,019.13.  From  this  judgment  both  the  State 
and  claimants  appealed  to  the  Appellate  Division.  The  judgment 
of  the  Court  of  Claims  was  unanimously  affirmed.  An  appeal 
was  taken  from  this  order  to  the  Court  of  Appeals.  The  appeal 
was  argued  December  14,  1910. 


Alonzo  Burks,  Claka  G.  Burks,  Alonzo  Bukks,  Rosalia  Inda, 
Vekonica  Olszewska,  Appellants,  vs.  The  State  of  New 
YoBK^  Respondent.     (Five  separate  claims.) 
The  above  claims  were  filed  for  personal  injuries  received  while 
riding  on  the  inclined  railway  at  the  IN'iagara  State  Reservation 
at  Niagara  Falls,  caused  by  the  breaking  of  a  cable  and  safety 
device,  on  July  6,  1907.     The  claims  were  all  tried  at  Buffalo  in 
June,   1009,   and  judgments  rendered  by  the  Court  of  Claims 
against  the  State  in  each  of  the  claims.     From  these  judgments 
both   the    State    and   the   claimants    appealed    to    the    Appellate 
Division.     The  judgments  of  the  Court  of  Claims  were  unani- 
mously affirmed.    The  State  has  appealed  to  the  Court  of  Appeals. 


George  Bfrk  Ely,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $1,800  for  damage  to  land 
and  crops  in  Clay,  Onondaga  county,  by  reason  of  raising  the  dam 
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at  Pha?nix,  and  raising  the  waters  of  the  lakes  and  rivers.  The 
case  was  tried  at  Syracuse,  February  18,  1907,  and  a  judgment 
of  dismissal  rendered.  The  claimant  appealed  to  the  Appellate 
Division,  where  the  judgment  of  the  Court  of  Claims  was  affirmed. 
From  the  decision  of  the  Appellate  Division  claimant  appealed 
to  the  Court  of  Appeals.  The  judgment  of  the  lower  court  was 
unanimouslv  affirmed. 


COURT  OF  CLAIMS  DEPARTMENT  —  IN  APPELLATE 

DIVISION. 

CiiAMPj.Ai.N   Stone  and  Sand  Company,  Appellant,  vs.  The 
State  of  Xew  Yokk,  Respondent. 

This  is  a  claim  filed  for  »$224,412.57,  for  the  appropriation  of 
land  at  Fort  Ann,  Washington  county,  and  loss  of  leasehold  rights 
in  the  Rice  stone  quarry  at  that  place,  owing  to  the  appropriation 
of  land  for  Barge  Canal  purposes.  The  case  was  tried  October 
1,  lOOS,  and  the  court  rendered  judgment  for  $1,000  for  tho 
laud  appropriated  and  dismissed  the  claim  as  to  the  leasehold 
interest.  From  this  judgment  the  claimant  appealed  to  the  Appel- 
late Division.  That  court  unanimousl}'  affirmed  the  decision  of 
the  lower  court.    An  appeal  has  been  taken  to  the  Court  of  Appeals. 


Frederick  S.  Flower  et  al..  Appellants,  vs.  The  State  of 
Xew  York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $3,478.93  for  the  recovery 
of  transfer  taxes  erroneously  paid  to  the  State  Comptroller  in 
excess  of  amount  due  on  transfer  of  shares  of  stock.  The  case 
was  tried  on  May  12,  1900,  and  dismissed  by  the  Court  of  Claims. 
Claimant  apjicaled  to  the  Appellate  Division. 


David  L.  IIovqu,  Appellant,  vs.  Tue  St^^'i'^'^  ^^  Xew  York, 

JJk.spondknt. 
This  claim  wfis  tiled  for   Jgo  h-r^  for  se|.^»  ^5  Tendered  the  State 
of  New  York  under  n  con  t  x-^  .  ^jitered  \  ^     i^  ^^^  ^^^y  ^^  -^^^^ 
York  for  empJoyjuenf  o/el  i\^       >   as  otx  ^^^  .\>e  expert  witnesses 
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for  the  State  in  the  appraisal  of  the  Cousolidated  Gas  Company'a 
plant.  The  claim  was  tried  October  11,  1909,  at  Albany,  and 
judgment  rendered  by  the  Court  of  Claims  for  $1,350.  From 
this  judgment  an  appeal  was  taken  to  the  Appellate  Division. 
The  case  has  not  been  argued. 


Maby  E.  Bascom  et  al.,  Appellants,  vs.  The  State  of  Xew 
YoBK,  Respondent. 

This  is  a  claim  filed  for  the  sum  of  $1,044.55  for  permanent 
appropriation  of  15/100  acres  of  land  in  the  village  of  Whitehall 
for  the  purposes  of  the  Barge  Canal.  The  claim  was  tried  at 
Albany,  April  17,  1908,  and  a  judgment  for  $90.67  rendered  by 
the  Court  of  Claims.  Claimant  has  appealed  to  the  Appellate' 
Division.     The  appeal  has  not  been  argued. 


Ann  S.  Bailey  and  Another,  Appellants,  vs.  The  State  of 
New  York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $16,527.55  for  permanent 
appropriation  of  35  56/100  acres  of  land  in  the  village  of  Kings- 
bury for  the  purposes  of  the  Barge  Canal,  with  riparian  rights, 
damage  to  lands,  trees,  etc.  The  case  was  tried  at  Albany,  Jan- 
uary 12,  1909,  and  a  judgment  rendered  by  the  Court  of  Claims 
for  the  sum  of  $3,137.46.  From  this  judgment  the  claimant  has 
appealed  to  the  Appellate  Division.    The  case  has  not  been  argued. 


Horace  N.  Cowles,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  is  for  the  sum  of  $21,582.60  damages  for  leakage 
from  the  canal  in  the  city  of  Rochester,  when  claimant  was  laying 
a  sewer  system  for  the  city,  causing  delay,  extra  labor,  etc.  The 
claim  was  tried  at  Rochester,  October  18,  1909,  and  a  judgment 
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rendered  by  the  Court  of  Claims  for  $1,440.02.     Claimant  has 
appealed  to  the  Appellate  Division.    The  ease  has  not  been  argued. 


Patrick  B.  Daley  and  Isabella  Daley,  Appellants,  vs.  The 
State  of  Xew  York,  Respondent. 

This  claim  was  filed  for  $21,314.55  for  permanent  appropria- 
tion of  20  26/100  acres  of  land  in  Kingsbury  for  the  Barge  Canal 
purpoeesu  The  claim  was  tritxl  at  Albany,  November  20,  1908, 
and  a  judgment  rendered  by  the  Court  of  Claims  for  $3,704.51* 
From  this  judgment  claimant  has  appealed  to  the  Appellate 
Division. 


LiNA  O'Bryan,  as  Administratrix  of  Orian  O'Bryan,  Appel- 
lant, vs.  The  State  of  Xew  York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $20,080  for  damages  for 
the  death  of  Orian  O'Bryan  on  May  13,  1909,  caused,  as  is 
alleged,  by  the  falling  of  a  bridge  known  as  Peeksport  bridge  over 
the  old  Chenango  canal  in  the  town  of  Eaton.  The  case  was  tried 
at  Syracuse,  February  10,  1910,  and  judgment  of  dismissal  ren- 
dered by  the  Court  of  Claims.  From  this  judgment  claimant  has 
appealed  to  the  Appellate  Division. 


New  England  Brick  Company,  Appellant,  vs.  The  State  of 
New  York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $3,508  for  damage  to  brick 
yard,  loss  of  brick  and  material,  damage  to  house  and  loss  of  rent  • 
in  the  town  of  Half  Moon  near  Mechanicville,  caused  by  the  cul- 
vert which  runs  under  the  canal  and  tbroug^  which  the  water  of 
Hart  Brook  flows,  fo  back  up  and  dataj^g-e  claimant's  property. 
The  case  was  tried  April,  10\o  ^nd  a.  i\\A^^^^  ^^  dismissal  ren- 
dered by  the  Court  of  CI  a.i^  '    J'roitx  ^^^    yuViont  an  appeal 


has  been  taken  to  the  AppG-\\  ^^'  -^tvisiotv  *^^^ 
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Henry  Mullett,  Appellant,  vs.  The  State  of  N'ew  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $19,095.50  for  permanent 
appropriation  of  6.520  acres  of  land  and  buildings  in  Pendleton 
for  the  purposes  of  the  Barge  Canal.  The  claim  was  tried  at 
Buffalo,  June  13,  1910,  and  a  judgment  of  $4,375  rendered  by 
the  Court  of  Claims.  From  this  judgment  claimant  has  appealed 
to  the  Appellate  Division. 


John  Mullett,  Appellant,  vs.   The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $6,246  for  permanent  appro- 
priation of  1.540  acres  of  land  and  buildings  in  the  town  of 
Pendleton  for  the  Barge  Canal  purposes.  The  claim  was  tried 
at  Buffalo,  June  13,  1910,  and  a  judgment  for  $1,293.70  ren- 
dered by  the  Court  of  Claims.  Claimant  has  appealed  to  the 
Appellate  Division. 


KiNSER  Construction  Company,  Appellant,  vs.  The  State 
OF  New  York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $370,525.41  for  damage 
and  loss  arising  from  breach  by  the  State  of  Barge  Canal  contract 
No.  27,  made  November  23,  1906,  Champlain  Canal  contract, 
section  2,  for  excavating  canal  and  protecting  its  sides,  construct- 
ing locks  Nos,  7  and  8  and  junction  lock,  necessary  spillways, 
power  plants  and  appertaining  structures,  concrete  arch  bridge, 
structures,  etc.,  between  station  1046-16,  the  south  end  of  con- 
tract 25  at  Dunham's  basin  road  and  the  Hudson  river  at  Fort 
Edward,  station  1245,  including  alterations  Nos.  1,  2,  3,  4  and  5, 
made  thereunder,  and  for  damage  suffered  on  account  of  stoppage 
of  work  under  said  contract  from  December  24,  1908,  to  January 
1,  1909.  The  claim  was  tried  at  a  session  of  the  Court  of  Claims 
held  at  Albany,  April  21,  1910,  and  a  judgment  rendered  Novem- 
ber 9,  1910,  for  $77,425.46.  From  this  judgment  the  claimant 
has  appealed  to  the  Appellate  Division. 
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L.  Minnie  Jillson,  Appellant,  t;^.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $3,193.30  for  permanent 
appropriation  of  17  31/100  acres  of  land  in  the  town  of  White- 
hall for  Barge  Canal  purposes  and  for  consequential  damages 
arising  from  said  appropriation.  The  claim  was  tried  at  Albany, 
October  18,  1908,  and  a  judgment  for  $1,645.46  rendered. 
Claimant  has  appealed  to  the  Appellate  Division. 


Frederick  Hilfinger  et  al.,  Appellants,  vs.  The  State  of 
New  York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $10,000  for  permanent 
appropriation  of  1  42/100  acres  of  land  in  Fort  Edward  for  the 
purposes  of  the  Barge  Canal.  The  claim  was  tried  at  Albany, 
April  18,  1910,  and  a  judgment  rendered  by  the  Court  of  Claims 
for  the  sum  of  $3,073.30.  Claimant  has  appealed  to  the  Appellate 
Division. 


Mary  C.  Humphrey,  Appellant,  vs.  The  State  of  Xew  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $22,943  for  permanent 
appropriation  of  .2056  acres  of  land  in  North  Tonawanda  for 
Barge  Canal  purposes.  The  claim  was  tried  at  Albany,  November 
4,  1909,  and  a  judgment  of  dismissal  rendered.  From  this  judg- 
ment claimant  has  appealed  to  the  Appellate  Division. 


Mary  M.  Waite  et  al.,  Appellants,  vs.  The  State  of  New 
York,  Respondent. 

This  claim  for  the  sum  of  $8,782.55  was  filed  for  permanent 
appropriation  of  27  63/100  acres  of  land  in  the  town  of  Fort  Ann 
for  the  purposes  of  Barge  Canal.  The  clftitA  ^^®  *^^^^  ^^  Albany, 
November  25,  1908,  and  a  judgineut  ^  ^  5>3,040.82  rendered. 
Claimant  has  appealed  to  tb^  ApP^^^^t^  >^,<i^^^^* 
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Homer  Shaffeb  et  al.,  Appellaij^ts,  vs.  The  State  of  !New 
YoBK,  Respondent. 

This  claim  was  filed  for  the  sum  of  $22,085.80  for  permanent 
appropriation  of  10  359/1000  acres  of  land,  with  buildings,  in 
the  city  of  Lockport,  for  Barge  Canal  purposes.  The  claim  was 
tried  at  BuflFalo,  June  13,  1910,  and  a  judgment  for  $6,629.74 
rendered.  From  this  judgment  claimant  has  appealed  to  the 
Appellate  Division. 


Robert    Eabl,    as    Executob    of    Robekt    Eabl,    Deceased, 
Appellant,  vs.  The  State  of  New  York,  Respondent. 

This  claim  was  filed  to  recover  the  sum  of  $27,000  for  balance 
of  salary  of  Robert  Earl,  late  of  the  village  of  Herkimer,  as  Jus- 
tice of  the  Court  of  Appeals.  The  claim  was  tried  at  Utica, 
March  15,  1909,  and  a  judgment  rendered  by  the  Court  of  Claims 
for  the  sum  of  $2,845.48.  From  this  judgment  the  claimant  has 
appealed  to  the  Appellate  Division.  The  appeal  was  argued 
Xovember  29,  1910,  and  the  judgment  of  the  Court  of  Claims 
aflSrmed  December,  1910. 


Jane  B.  Johnson,  Appellant,  vs.  The  State  of  Xew  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $2,357.55  for  damages  for 
a  permanent  appropriation  of  land  in  the  town  of  Whitehall,  for 
Barge  Canal  purposes.  The  claim  was  tried  and  a  judgment  ren- 
dered by  the  Court  of  Claims  for  the  sum  of  $569.65.  From  this 
judgment  the  claimant  has  appealed  to  the  Appellate  Division. 
The  appeal  has  not  been  argued. 


Albert  E.  Perkins  et  al.,  Appellants,  vs.  The  State  of  Xew 
York,  Respondent. 

Two  claims  for  the  sum  of  $800  were  filed  by  the  above  claim- 
ants, for  damages  to  real  estate  and  crops  in  the  town  of  Sullivan, 
Madison  county,  by  percolation  from  the  Erie  canal.    The  claims 
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were  tried  at  Utica,  March  15,  1909,  and  judgment  of  dismissal 
rendered  by  the  Court  of  Claims.  From  this  judgment  the  claim- 
ants have  appealed  to  the  Appellate  Division.  The  appeals  have 
not  been  argued. 


Robert  Parker,  Appellant,  vs.  The  State  of  Xew  York, 

RESPONDENT. 

This  claim  was^led  for  the  sum  of  $1,655  for  damage  to  pasture 
land  and  crops  in  the  town  of  Kingsbury,  Washington  county, 
caused  by  the  overflow  of  the  Champlain  canal.  The  case  was 
tried  at  Albany  in  April,  1909,  and  a  judgment  of  dismissal  ren- 
dered by  the  Court  of  Claims.  From  this  judgment  the  claimant 
appealed  to  the  Appellate  Division,  where  the  judgment  of  the 
Court  of  Claims  was  unanimously  affirmed. 


Town  of  Whitestown,  Appellant,  vs.  The  State  of  New 
York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $8,745.52  for  the  destruc- 
tion of  an  aqueduct  bridge  over  Oriskany  creek  in  the  town  of 
Whitesto\\Ti,  caused  by  the  alleged  negligence  of  the  State  in  allow- 
ing an  ice  gorge  to  form  and  damage  the  bridge.  The  claim  was 
tried  at  Utica,  March,  1909,  and  a  judgment  of  dismissal  rendered. 
From  this  judgment  claimant  has  appealed  to  the  Appellate  Divi- 
sion.   The  case  has  not  been  argued. 


HE^'RY  M.  Taft,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

The  above  claim  was  filed  for  the  sum  of  $10,415,  personal 
injury  alleged  to  have  been  sustained  by  the  claimant  while  cross- 
ing the  canal  bridge  in  the  village  of  Watervliet,  on  August  8, 
1908.  The  claim  was  tried  at  Albany  in  Ap^^^?  1909,  and  a  judg- 
ment of  dismissal  entered.  The  claimant  arjt)^^^^^  ^^  ^^^  Appellate 
Division.  The  judgment  of  tlx^  Qo^'i^t  of  fAi/A^^  ^^'^^  unanimously 
affirmed. 


Digitized  by 


Rbpobt  of  the  Attoeney-Geneeal.  59 

Frances  A.  Brown,  Appellant,  vs.  The  State  of  New  Yobk, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $3,422.55  for  the  permanent 
appropriation  of  9  29/100  acres  of  land  in  the  town  of  Fort  Ann, 
Washington  county,  for  Barge  Canal  purposes,  water  privileges 
and  damage  to  remainder  of  farm.  The  claim  was  tried  at  Al- 
bany, and  judgment  rendered  November  15,  1909,  for  the  sum  of 
$603L85  damages,  with  interest  in  the  sum  of  $96.62,  making  the 
total  amount  of  said  judgment  $700.47.  From  this  judgment 
claimant  has  appealed  to  the  Appellate  Division.  The  appeal  has 
not  been  argued. 


John  M.  Butleb  and  Anothee,  Appellants,  vs.  The  State  op 
New  Yoek,  Respondent. 

This  claim  was  filed  for  $1,529.25,  for  the  permanent  appro- 
priation of  32/100  acres  of  land  in  the  town  of  Whitehall,  Wash- 
ington county,  including  water  privileges  and  depreciation  in  value 
of  remainder  of  said  premises.  The  claim  was  tried  at  Albany 
and  judgment  rendered  for  the  sum  of  $136  with  interest,  amount- 
ing in  all  to  the  sum  of  $159.84.  From  this  judgment  the  claimant 
has  appealed  to  the  Appellate  Division.  The  record  on  appeal 
has  not  been  received. 


FOR  THE  STATUS  OF  THE  FOLLOWING  CASES  ON 
APPEAL      SEE      ATTORNEY-GEXERAL'S      REPORT 

1908. 

Edward  R.  Bartow,  an  Infant,  by  Guardian  v.  The  State  of 
Kew  York. 
Henry  W.  Matthews  and  Another  v.  The  State  of  New  York. 
George  H.  Babcock  v.  The  State  of  New  York. 
Long  Island  Railroad  Company  v.  The  State  of  New  York. 
Veronica  Jaeschke  v.  The  State  of  New  York. 
William  G.  Russell  v.  The  State  of  New  York. 
A.  Bleeeker  Banks  v.  The  State  of  New  York. 
Mary  May  v.  The  State  of  New  York. 
Margaret  Mulvihill  v.  The  State  of  New  York. 
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Annie  M.  Smith  v.  The  State  of  Xew  York. 

Edward  Lynch  v.  The  State  of  Xew  York. 

AVilliam  Fitzgerald  v.  The  State  of  Xew  York. 

Harriet  S.  Fisher  v.  The  State  of  Xew  York. 

Henry  P.  Burgard  v.  The  State  of  Xew  York. 

W.  Xewton  Bennington  v.  The  State  of  Xew  York. 

Joseph  Endries  et  al  v.  The  State  of  Xew  York. 

Lncien  II.  Howe  v.  The  State  of  Xew  York. 

Abby  J .  Varney  v.  The  State  of  Xew  York. 

Alfred  A.  Hunt  v.  The  State  of  Xew  York. 

John  Vogel  v.  The  State  of  Xew  York. 

Angust  Ruthenberg  v.  The  State  of  Xew  York. 

Josephine  A.  Warner  v.  The  State  of  Xew  York. 

Charles  L.  Briggs  v.  The  State  of  Xew  York. 

John  Harris  v.  The  State  of  Xew  York. 

Alexander  U.  Mayer  v.  The  State  of  Xew  York. 

Gertrude  J.  Harris  as  Executrix,  etc.  v.  The  State  of  Xew  York. 


COURT  OF  CLAIMS. 

CAXAL  JUDGMEXTS  RECEIVED. 
Albany  Term,  January  10,  1910: 


8063  Smith,  Mortimer 

8693  Abeel,  Barney  &  Ano.  . 

9127  Swatling,  James  H 

9167  Greene,  Margaret  E 

9168  Jones,  Marvin  A 

9479  Baird,  Henry 

9726  Burr,  James  S 

9729  Pearse,  Frank  T 

9730  Ives,  John  H 

9731  Lasher,  George  and  an- 

other as  administr's .  . 

9733  Pearse,  James  C 

9734  Smith,  William  H.  .    . . 


Amount 

claimed. 

Awarded. 

$400  00 

$125  00 

3,785  00 

650  00 

132  25 

107  25 

400  00 

90  00 

350  00 

135  00 

885  00 

140  00 

168  00 

140  00 

80  00 

25  00 

120  00 

29  00 

40  00 

20  00 

120  00 

35  00 

100  ^^ 

30  00 

Digitized  by  VjOOQIC 


Report  of  the  Attorney-General, 


61 


9732  Lasher,   George    

9735  Hall,  Roland 

9747  Pender,  Ellen 

Syracuse  Term,  February  7,  1910 

6561  Barry,  John  &  William . 

7533  Fuller,  James  K 

8294  Fuller,  James  K 

8017  Denman,  Jesse  F 

8905  Denman,  Jesse  F 

9199  Pickard,  Henry 

Albany  Term,  April  18,  1910 : 

9669  Hayes,  William  D 

9670  Eldridge,  Adell  L 

9222  Bargy,  Mary    

9223  Boudry,  William 

9295  Sterling,  Frank   

9296  Johns,  Ada 

9385  Houck,  John  J.  &  Ano. 

8276  Peck,  Smith 

8660  Jennings,  Dwight  P .  . . 

9197  Jones,  Anna  F 

9198  Peck,  Smith 

9202  ilclntyre,  Charles  W. . . 

9206  Fuller,  James  K 

9517  Houghtaling,  Rachel  E. 

9518  Clifton,  Lewis  J 

9519  Graham,  Charles  F 

9635  Stolusky,  Jacob  &  Ano. 

8273  Deming,  Hugh 

8920  Xeedham,  Arthur 

8922  Pike,  John  M.  &  Ano.  . 

8923  Deming,  Hugh 

8939  Fenton,  Charles  S 

8267  Voorhees,  James,  et  al.  . 

9181  Cur  tin,  James  J 


Amount 

claimed. 

Awarded. 

$60   00 

$20   00 

40  00 

20 

00 

700  00 

700 

00 

300  00  J 

udgment  for  State 

360  00  Judgment  for  State 

720  00  Judgment  for  State 

600  00  Judgment  for  State 

600  00  Judgment  for  State 

200  00  Judgment  for  State 

$133  42 

$133  42 

133  42 

133 

42 

125  00 

55 

00 

310  00 

120 

00 

240  00 

80 

00 

250  00 

120 

00 

200  00 

130 

00 

200  00 

20 

00 

6,000  00 

400 

00 

200  00 

175 

00 

200  00 

20 

00 

300  00 

20 

00 

600  00 

80 

00 

75  00 

15 

00 

360  00 

75 

00 

500  00 

55 

00 

631  25 

90 

00 

105  00 

20 

00 

300  00 

50 

00 

500  00 

100 

00 

75  00 

20 

00 

200  00 

45 

00 

5,156  91 

2,636 

91 

1,600  00 

90 

00 
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Amount 
claimed. 

9428     Parrish,   Frank    $150  00 

9211     Grimes,  John 158  00 

BuflFalo  Term,  June  13,  1910: 

8817     Pronoth,  AVilliam 500  00 

7272     Fenaughty,  Margaret  .  .  825  00 

9186     Pronoth,  AVilliam 450  00 

9545     Vail,  Helen  M 2,462  90 

9571     Gorlach,  Andrew  W.  and 

another 503  00 

9588     Iloltz,  Lipman 199  00 

9678     Lannan,  James 60  00 

9705     Mullet,  John 57  20 

9707     Mullet,  Henry 244  40 

9714     Lenhart,  George  and  an- 
other    Ill  20 

9771     Emens,  Lilla  Alice 262  00 

9789     Van  De   Water,   Corne- 
lius   196  60 

9791  Manley,  Frank 138  10 

9792  iS^ellis,  Carl  H 80  00 

9794  Pettengill,     Walter     T. 

and  another 196  60 

9795  Bauer,   Christopher 134  05 

9938     Pronoth,  William 450  00 

Syracuse  Term,  July  25,  1910: 
8726     Buifalo,      Rochester      & 

Pittsburgh       Railway 

Company 4,722  72 

9496     Lynn,  Thomas  M 514  10 

9530     Cowles,  Horace  X 21,582  60 

9587     Chism,  Charles  J 187  75 

9717     Seefried,    Katherine,    et 

al 131  43 

9751     Stevens,  Charles 1,004  50 

9796  Lynn,  Thomas  M 42O  00 


Awarded. 

$20  00 

98 

00 

150 

00 

400 

00 

75   00 

160 

00 

400 

00 

199  00 

45 

00 

29 

98 

135 

2$ 

104  82 

100 

00 

lor  50 

85 

00 

40 

00 

107 

50 

68 

00 

75 

00 

1,555 

77 

350 

00 

1,440  0^ 

193 

94 

105 

40 

114 

50 

250 

00 
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Amount 

claimed.  Awarded. 

iVlbany  Term,  September  26,  1910: 

9592     LeiVt,   George  B $300  00                    $119  68 

9566  Hardy,  William 1,510  00                      330  00 

9567  Worthing,  Charles  E.  . .  65  00                        65  00 

9790     Allen,  Claude  H 197  64                     110  00 

9793     Xellis,  Minnie  E 146  20                      100  00 

9950     Josephs,  Jessie  M 626  00                        50  00 

Rochester  Term,  October  17,  1910 : 

9649     New  England  Brick  Co.  3,508  00  Judgment  for  State 

9591     Lent,  John  H 1,650  00                $1,200  00 

7937     Kliiir,  J«y  B 1,500  00  Judgment  for  State 

ROCHESTER  CAXAL  BRIDGE  ASSESSMENT  CASES. 

5441  Schwab,  Bernard $42  33  Judgment  for  State 

5442  Schwab,    Bernard,    Ind. 

and  as  Exec 88  79  Judgment  for  State 

5448  Fuchs,  Jacob 14  52  Judgment  for  State 

5449  Kubel,  John 37  50  Judgment  for  State 

5450  Lazier,  Lewis  B 37  50  Judgment  for  State 

5458  Hanvey,    Mary    J.,    and 

another 101  96  Judgment  for  State 

5459  Hanvey,    Mary   J.,    and 

others 29  69  Judgment  for  State 

5481  Hargather,  Peter  R 28  81  Judgment  for  State 

5482  Hargather,  Lewis 30  93  Judgment  for  State 

5483  Knapp,  John 23  46  Judgment  for  State 

5455     Pond,  Mary  E 33  75  Judgment  for  State 

5457     Newell,   Frank  G.,   and 

another 2,140  99  Judgment  for  State 

5471  W^hitney,  James  W.,  as 

Ex.,  etc. . . 638  83  Judgment  for  State 

5472  Parsons     Malting     Co., 

E.  B 372  29  Judgment  for  State 

5762  Parsons,  Augusta  B 30  37  Judgment  for  State 

5473  Searle,  Harriet  E.,  et  al.  44  25  Judgment  for  State 

5763  Reynolds,  Leale  C 18  76  Judgment  for  State 
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546s 
5470 
5031 
5044 
54.«nO 

548  4: 

54^0 
541)0 
5501 
5505 
5500 
5507 
5520 
552S 
5520 

5532 
5533 
5535 
5537 
5545 
554S 
5551 
5552 
5502 
5557 
5504 

5505 
5560 
5576 
5577 
5580 
5581 
5582 
5585 
5580 


Whalen,  John  L.  as  Ad. 

Chapin,  Amelia  W 

^leverhoff,  George  E.  . . 
Xormalic,  Henry  et  al. . 
Hutchinson,  H.  if.  S.  . . 

AVarner,  Andrew  J 

Alliance  Bank 

Bellew,  John 

Bicknell,  Dudley  J.  C. 
Bowman,  Catherine  E. . 

Bradt,  James 

Brady,  Gilbert 

Casey,  Ann 

Plymouth  Church 

Clark,  Daniel  et  another 

as  Adm 

Connell,  James 

Conway,  John  as  Ex . . . 
Copeland  &  Durgan  Co . 
Cowley,  Edward  A.  . .  . 

Daus,  Mathew 

Dougherty,  Elizabeth.  .. 
Dransfield,  Thomas.  . .  . 

Durand,  F.  L 

Frank,  Jacob 

Ertel,  John 

Friederich,   John  J.   L. 

and  another 

Garrison,  John 

Gerling,  Jacob 

Greenwood,  John 

Grace,  Jennie 

Hallowell,  Mary  H.... 
Hardwood  Lumber  Co.. 

Hart,  James  C 

Heddich,  Henry 

Herschel,  Emeline 


Amount 
claimed. 

$34  13 

106  47 

128  22 

46  88 

130  67 

1,701  02 

41  74 

58  06 

126  11 

30  64 

30  52 

1,520  05 

40  07 

06  00 


Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 
Judgment 


474  20  Judgment 

61  15  Judgment 

73  30  Judgment 

000  28  Judgment 

53  28  Judgment 

110  50  Judgment 

73  50  Judgment 

100  30  Judgment 

38  44  Judgment 

37  33  Judgment 
57  15  Judgment 

10-2.  60  Judgment 

42  1 8  Judgment 
115  64  Judgment 

43  01  Judgment 

38  11  Judgment 
56  26  Judgment 

1,587  07  Judgment 
102  60  Judgment 
ll8  08  Judgment 

55 


So  Judgment 


for  Sts*  t#^ 
for  Stat*- 
forSta^*-- 
for  Stato 
for  Stato 
for  Stato 
for  Stato 
for  Stato 
for  Stato 
for  Stato 
for  Stato 
for  Sta ' 
for  State 
for  Stato 

for  Stato 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 

for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  Statr 
for  State- 
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5592  Howard,  Jahn 

5593  Howard,    John    E.    and 

another 

5595     Sill  Stove  Works 

5597  Huck,  Albert 

5598  Huck,  Elizabeth  H 

5605     Kannan,  Catherine  C. .. 

5609  Knobles,  Joseph  W 

5610  Knobles,   Joseph   W.   as 

Adm 

5611  Konath,  Gottlief  and  an- 

other   

5612  Kondolf,  Mathias 

5627     MeCormick,     Katherine 

C 

5629     Mclntyre,  Katherine.  . . 

5633  Miller,  Frederick 

5634  Mogridge,  John. 

5640     Muhl,  Christina 

5643     Normilee,  Henry 

5655     Peacock,    John    V.    and 

another 

5658  Potter,  Charles  B 

5659  Powers,    John    C.    and 

others 

5660  Flower  City  Hotel  Co. . 

5661  Pridmore,  Joseph  O . . . . 
5664     Ran,  Gnstavns 

5667  Eoche,  Eosa  M 

5668  Rochester  Gas  &  Electric 

Company 

5672  Rowley,  Caroline  R.  and 

others 

5673  Rowley,  Caroline  R 

5676     Ryan,  Roger 

5678     Savage,  Morris 

.  5677     Sanderson,  George  T . . . 
3 


Amount 

claimed.  Awarded. 

$38  43  Judgment  for  State 

63  57  Judgment  for  State 

392  71  Judgment  for  State 

52  50  Judgment  for  State 

52  50  Judgment  for  State 

39  13  Judgment  for  State 
30  12  Judgment  for  State 

43  10  Judgment  for  State 

87  08  Judgment  for  State 
513  78  Judgment  for  State 

46  06  Judgment  for  State 
109  45  Judgment  for  State 

90  30  Judgment  for  State 
241  26  Judgment  for  State 

65  36  Judgment  for  State 

73  86  Judgment  for  State 

593  20  Judgment  for  State 

44  65  Judgment  for  State 

57  15  Judgment  for  State 
57  86  Judgment  for  State 

.  37  55  Judgment  for  State 
79  33  Judgment  for  State 

129  18  Judgment  for  State 

204  95  Judgment  for  State 

46  88  Judgment  for  State 
42  33  Judgment  for  State 
46  88  Judgment  for  State 

40  36  Judgment  for  State 
46  83  Judgment  for  State 
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Amount 

claimed.                          Awarded. 

6714 

Willis,   Sarah  L 

$67  87  Judgment  for  State 

5715 

Woodruff,  Thomas 

67 

61  Judgment  for  State 

5683 

Sheridan,  Ann 

223 

46  Judgment  for  State 

5693 

St.  Patrick's  Church  So- 

ciety   

112 

78  Judgment  for  State 

5697 

Swikehard,  George  B . . . 

47 

61  Judgment  for  State 

5699 

Kazareth    Convent    and 

Academy,  The 

88 

40  Judgment  for  State 

5700 

N.  Y.  C,  &  H.  R.  R.  R. 

Co 

2,883 

63  Judgment  for  State 

5704 

Vahue,  Ezra  F.  and  an- 

other   

41 

50  Judgment  for  State 

5705 

Van  Ingen,  John  A . . . , 

152 

77  Judgment  for  State 

5706 

Vogler,  Fredricka 

118 

17  Judgment  for  State 

5782 

Fitzsimmons,      Michael 

H 

42 

74  Judgment  for  State 

5485 

Allen,  Nora  A 

66 

95  Judgment  for  State 

5488 

Attridge,      Eliza      and 

others  .  

16 

60  Judgment  for  State 

5489 

Auer,  Anna  B.  as  Ex. . 

35 

76  Judgment  for  State 

5499 

Bennett,  Cyrus  R 

13 

31  Judgment  for  State 

5502 

Blackwood,  Henry  D . . . 

15 

72  Judgment  for  State 

5503 

Blumingstock,         Fred- 

ericka 

22 

36  Judgment  for  State 

5504 

Bour,  Catherine 

30 

00  Judgment  for  State 

5521 

Burns,  Mary  A.  and  an- 

other as  Adm 

5 

14  Judgment  for  State 

5527 

Ghappel,  James  M.  et  al 

45 

15  Judgment  for  State 

5534 

Corey,  E.  T 

9 

85  Judgment  for  State 

5536 

Cochefer,  Richard 

9 

86  Judgment  for  State 

5541 

Curtis,  Josiah 

13 

67  Judgment  for  State 

5543 

Dalev.  Marv 

10 

08  Judgment  for  State 

5544 

Damon,   Edmund   J.   as 

Executor 

5 

09  Judgment  for  State 

5555 

Ely,  Caroline  L 

106 

03  Judgment  for  State 

5561 

Fox,  Ada  and  another. 

19 

99  Judgment  for  State 

5563 

Eraser,  Mary  et  another. 

11 

00  Judgment  for  State 
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5570  Giles,   Martin  J 

5571  Gillette,  Sarah  C 

5587  Heusler,  John 

5588  Hills,  Isaac 

5589  Hingst,   Richard   A.    as 

Adm 

5591  Hopwood,  Sarah  R.  . . . 
5594     Howe,    Mary    and    an- 

othjer    

5599     Hulbert,  Isabella 

5601     Hyde,  D.  C 

5613  Larsen,  Elias  T 

5614  Larsen,  Georgiana 

5619     Loomis,  John  B 

5618     Lick,   Elizabeth 

5623     Marson,  William  H 

5628  McCormick,  Dennis.  .  .. 
5630  Messenger,  Mary  A. . . . 
5632     Miller,  Anthony  J 

5635  Monroe,  County  of .  . .  . 

5636  Montgomery,   James  H. 

and  others 

5638  Mosher,  Caroline  A.  . . . 

5639  Murphy,  Mary 

5650  Oliver,    Peter    and    an- 

other  

5651  Kane,  John  O 

5654     Patterson,   Sophia 

5662     Purdy,  Frederick  E 

5665  Ries,   John   G.   and   an- 

other   

5666  Riley,    A.    W.    and    an- 

other as  Exrs 

5671     Rogers,  P.  H 

5686  Smith,  Ella  P 

5687  Spaith,  Kathrina 

5688  Spencer,  Sarah  M.   and 

another 


Amount 

claimed.  Awarded. 

$11  00  Judgment  for  State 

11  00  Judgment  for  State 

21  57  Judgment  for  State 

85  50  Judgment  for  State 

8  50  Judgment  for  State 
8  29  Judgment  for  State 


5  44  Judgment 
16  31  Judgment 

5  30  Judgment 
22  29  Judgment 
21  43  Judgment 
21  98  Judgment 

16  90  Judgment 

17  66  Judgment 
12  25  Judgment 

8  58  Judgment 

7  90  Judgment 

66  00  Judgment 


for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 


39  04  Judgment  for  State 

10  39  Judgment  for  State 

11  36  Judgment  for  State 

10  50  Judgment  for  State 

12  97  Judgment  for  State 

6  32  Judgment  for  State 

4  91  Judgment  for  State 

12  07  Judgment  for  State 

33  00  Judgment  for  State 

7  51  Judgment  for  State 

11  77  Judgment  for  State 

5  13  Judgment  for  State 

8  26  Judgment  for  State 
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5691  Stonewall,  Matilda  T.  . 

5692  Storer,    Charles 

5698     Tavlor,    Thomas    B.    as 

Adiii 

5702     Tower,  William  J 

5765  O'Loughlin,    Michael. .  . 

5766  Fay,  Maria  L 

5767  Melvin,  Edward  A.  and 

others  

5487     Anderson,  Jessie  E.  ,  .  . 

5491  Avery,  Jennie  Frame  as        ; 

Adm : 

5492  Ayres,  Fred  as  Ex '^■■ 

5493  Bassett,  Margaret  H.  et 

al 4 

■5494     Baimian,  Mary  A ": 

4>498     Bemish,     Elizabeth     as      .' 

Adm '71 

5500     Bernhardt,  Adam ^ 

5508  Brayer,  Elizabeth  as  Ex. 

5509  Brow^n,  Esther  J.  as  Ex.  . 

5510  Brown,      Katherine     as 

Adm 

5511  Brown,  Mary  A.  as  Adm 

5512  Brown,  Mary  as  Ex.  . . 

5513  Brown,    Robert    B.    and 

another  as  Exrs 

5514  Brown,    William    C.    as 

Ex.  . 

5515  Bauer,    William    H.    as 

Adm 

6516     Buckley,    Mary    E.     as 
Adm 

5517  Buell,  George  C.  as  Ex. 

5518  BuflF,  Pauline  as  Ex 

5519  Burnham,  Caroline  A.  . 

5520  Burkhard,  John  as  Adm 


Amount 

claimed.  Awarded. 

$2  25  Judgment  for  State 

24  12  Judgment  for  State 

7  04  Judgment  for  State 
9  83  Judgment  for  State 

26  10  Judgment  for  State 

13  00  Judgment  for  State 

16  18  Judgment  for  State 

38  89  Judgment  for  State 

17  19  Judgment  for  State 
7  10  Judgment  for  State 

112  31  Judgment  for  State 
83  75  Judgment  for  State 

7  73  Judgment  for  State 
59  68  Judgment  for  State 

3  57  Judgment  for  State 

14  57  Judgment  for  State 

93  59  Judgment  for  State 

5  84  Judgment  for  State 

23  96  eFudgment  for  State 

116  38  Judgment  for  State 

39  02  Judgment  for  State 

127  55  Judgment  for  State 

5  26  Judgment  for  State 

.  35  91  Judgment  for  State 

9  48  Judgment  for  State 

27  07  Judgment  for  State 

8  98  Judgment  for  State 
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5523  Campbell,    John    H.    as 

Ex 

5524  Campbell,  •  John    H.    as 

Ex 

5525  Campbell,  Mary 

5530  Kline,  J.  B.  as  Ex 

5531  Cone,  Clara  P.  as  Adm. 

5538  Crombie,  Hannah  as  Ex. 

5539  Curtain,  James  F.  and 

another 

5540  Curtain,  Margaret  M.  . 
5546     Derrick,      Timothy      as 

Adm 

5553  Ehrstein,  Catherine.... 
5556     Emerson,    Sarah    L.    as 

Adm 

5558  Fagan,  Susan  as  Ex.  . . 

5559  Finley,  Elizabeth  as  Ex. 

5560  Fisher,  Jacobina  as  Adm 
5o67     Gavlord,   Mary   E.   and 

another  as  Ex 

5568     Geddes,  Margaret  B.  as 
Adm 

5572  Glasser,  Frank  C.  as  Ex. 

5573  Glenn,  Sarah  A.  and  an- 

other as  Ex 

5574  Gomeginger,  Edward  as 

Adm 

5575  Goodman,  Daniel  as  Ex. 

5578  Giiibel,  Barbara 

5579  Haines,  Anna  J.  and  an- 

other as  Ex 

5583  Hanvey,  Joseph  A.  and 

another 

5584  Hey  wood,   Emily   S.    as 

Ex \ 


Amount 

claimed.  Awarded. 

$215  35  Judgment  for  St ajte 

18  10  Judgment  for  State 

3  85  Judgment  for  State 

114  75  Judgment  for  State 

3  86  Judgment  for  State 

5  00  Judgment  for  State 

4G  82  Judgment  for  State 
112  39  Judgment  for  State 

•11  00  Judgment  for  State 
9  57  Judgment  for  State 

304  59  Judgment  for  State 

6  39  Judgment  for  State 

7  61  Judgment  for  State 
62  02  Judgment  for  State 

6  94  Judgment  for  State 

303  35  Judgment  for  State 
42  58  Judgment  for  State 

135  46  Judgment  for  State 

9  88  Judgment  for  State 

.    9  48  Judgment  for  State 

31  26  Judgment  for  State 

9  89  Judgment  for  State 

39  76  Judgment  for  State 

8  02  Judgment  for  State 
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5590  Iloffiiiau,  George  F.  as 
Ex 

559G  Hubachuck,  Helene  as 
Ex 

5G00  Hnsbaiul,  Thomas  II.  as 
Ex 

5602     Hyde,  II.  as  Ex 

5604     Judson,  J.  Lee  as  Adm. . 

5606  Kane,  James  E.  as  Adm. 

5607  Keegaii,  Arthur  as  Ex. . 

5608  Kelly,  J.  Miller  as  Ex.. 

5615  Leary,  Herbert  and  an- 

other as  Ex 

5616  Lee,  Pauline  B 

5617  Lehman,     Gertrude     as 

Adm 

5620  O'Loughlin,  Ellen  as  Ex 

5621  Mackwood,     Robert     as 

Adm 

5622  McMahon,  Anna  as  Adm 
5624     Mathews,    Mary    E.    as 

.     Adm \ 

5626     McClellan,  Amelia  J.  as 

Adm 

5637     ^[ontgomery,  Thomas  C. 

and  another  as  Ex.  . . 

5646  O'Connell,   Mary   A.   as 

Adm 

5647  O'Connor,  Anna  as  Ex. 

5648  O'Hara,   Thomas   A.    as 

Adm 

5649  Oldfield,  Nicholas  as  Ex. 
5()52  O'Reilly,  Miles  F.  as  Ex 
5657     Pillow,    Edward    F.    as 

Adm 

5663  Ratcliffe,  Bertha  A.  and 
another 


Amount 

claimed:  Awarded. 

$14  23  Judgment  for  State 

15  91  Judgment  for  State 

10  07  Judgment  for  State 

195  14  Judgment  for  State 

90  70  Judgment  for  State 

3  88  Judgment  for  State 

13  56  Judgment  for  State 

42  00  Judgment  for  State 

518  30  Judgment  for  State 

13  02  Judgment  for  State 

62  19  Judgment  for  State 

15  69  Judgment  for  State 

22  21  Judgment  for  State 

49  6S  Judgment  for  State 

93  78  Judgment  for  State 

25  94  Judgment  for  State 

15  42  Judgment  for  State 

39  75  Judgment  for  State 

8  47  Judgment  for  State 

7  84  Judgment  for  State 

7  37  Judgment  for  State 

79  56  Judgment  for  State 

13  44  Judgment  for  State 

70  91  Judgment  for  Stato 
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6670     Koehler,  Barbara  as  Ex. 

5674  Rothfretz,  Louisa  as  Ex. 

5675  Reef,  John  as  Ex 

5679  Shafer,  Charles  F.  et  al. 

5680  Schuey,  John  N 

5682      Seward,  William  R 

5684  Liener,  Kathrine  as  Ex. 

5685  Slattery,  Anna  as  Adm. 

5689  Stoeckline,     Martin     as 

Adm 

5690  Stone,  Jennie  F.  as  Adm 

5694  Strausser,    Elizabeth    as 

Ex 

5695  Stride,    Elizabeth    Can- 

non as  Adm 

5696  Sweatman,     Charles     as 

Ex 

5701     Toppel,  Louisa  B 

5707  Wagner,    Emma    L.    as 

Adm 

5708  Wehn,  Louis  W.  as  Ex. . 

5709  Wehn,  Lewis  W.  as  Ex. . 

5711  Whalen,  James  and  an- 

other as  Ex 

5712  White,  Mary  J.  as  Adm. 

5713  Williamson,    Martin    F. 

as  Adm 

5716  Zeerele,    Peter    W.    and 

another  as  Ex 

5717  Zimmer,     John     F.     as 

Adm 

5764     Edilman,  Lewis  as  Ex.  . 

5780  Barrow,  Martin 

5781  McEneny,    John   H.    as 

Ex 

5490     Austin,  A.  Judson .... 


Amount 

claimed.  Awarded. 

$15  78  Judgment  for  State 

5  07  Judgment  for  State 

2  10  Judgment  for  State 

104  73  Judgment  for  State 

17  82  Judgment  for  State 

5,817  59  Judgment  for  State 

8  09  Judgment  for  State 

8  99  Judgment  for  State 

26  03  Judgment  for  State 
5  42  Judgment  for  State 

63  00  Judgment  for  State 

118  76  Judgment  for  State 

66  67  Judgment  for  State 
17  13  Judgment  for  State 

11  00  Judgment  for  State 

195  30  Judgment  for  State 

26  23  Judgment  for  State 

25  08  Judgment  for  State 
29  01  Judgment  for  State 

106  32  Judgment  for  State 

71  47  Judgment  for  State 

14  67  Judgment  for  State 
28  11  Judgment  for  State 
21  59  Judgment  for  State 

92  36  Judgment  for  State 

9  22  Judgment  for  State 
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Amount 
claimed. 


Awarded. 


5495     Belkw,   Esther   C.    and 

another    

5497     Bellew,  John 

5549  Dransfield,  Elizabeth  B. 

5550  Dransfield    Thomas,    as 

Ex.  .  . 

5603  Iminel,  Joseph,  and  an- 
other  

5522  CalHster,  William  D.  and 
another 

5547"     Denny,  Agnes 

5554     Elliott,  William  H 

5641     Muhl,  Ada  A 

5656     Peoples,  James  A.  et  al. 

5669  Rochester  Trust  &  Safe 
Deposit  Co 

5681     Searle,  Ella  R 

5703     Uffleman,  George  P 

5710     Westcott,  Mary  J.  et  al . 

5718     Zimmer,  Catherine  .... 

5566     Gavin,   Michael    

5653     Otis,  E.  S.  and  others. . 

5721  Bechtold,  Henry 

5722  Bnch,  George  L.  and  an- 

other  

5723  Casey,  James  W 

5724  Chamberlain,  Jane  .... 

5725  Churchill,    William   W. 

as  Ex 

5726  Curtis,  Eugene  F.  as  Ex. 

5727  Eastman,   Emily  J 

5728  Ernst,  Philip   .' 

5729  Frost,  Henry  C.  as  Ex. 

5730  Frost,  Sarah  as  Ex 

5731  Fuchs,  Katherine 

5732  Goetzman,  Elizabeth   . . 


$53|  62|  Judgment  for  State 
33  06  Judgment  for  State 
42  33  Judgment  for  State 

26  25  Judgment  for  State 

87  60  Judgment  for  State 

214  35  Judgment  for  State 

37  28  Judgment  for  State 

7  82  Judgment  for  State 

2,140  99  Judgment  for  State 

27  37  Judgment  for  State 

2,140  99  Judgment  for  State 

2,140  99  Judgment  for  State 

66  73  Judgment  for  State 

26  72  Judgment  for  State 

45  08  Judgment  for  State 

22  44  Judgment  for  State 

336  51  Judgment  for  State 

9  70  Judgment  for  State 

54  25  Judgment  for  State 
94  58  Judgment  for  State 

88  43  Judgment  for  State 


50  21  Judgment 
28  80  Judgment 
18  66  Judgment 

9  32  Judgment 
33  75  Judgment 
46  88  Judgment 

9  67  Judgment 
22  30  Judgment 


for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
for  State 
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Amount 

claimed.                          Awarded. 

6733 

Gokman,  Henry  W.  and 

another  

$9  50  Judgment  for  State 

5734 

Gorsline,  William  H . . . 

656  00  Judgment  for  State 

5735 

Hoag,  John  as  Ex 

43  02  Judgment  for  State 

5736 

Hannan,  John  W 

4,469  31  Judgment  for  State 

5737 

Hannan,  Mary  E 

4,469  31  Judgment  for  State 

5738 

Hess,  Helen  M 

68  94  Judgment  for  State 

5739 

Hoff,  Margaret 

23  42  Judgment  for  State 

6740 

Hollister,  George  C.  as 

Ex 

28  25  Judgment  for  State 

5741 

Hollister,  George  C.  and 

another 

38  23  Judgment  for  State 

5742 

Jennings,  Xancy  B . . .  . 

58  20  Judgment  for  State 

6743 

Keener,  John  as  Ex. ... 

371  67  Judgment  for  State 

5744 

Kref t,  Ludwig 

9  71  Judgment  for  State 

5745 

Lee,  Pauline  B 

13  02  Judgment  for  State 

5746 

Matthews,  Elizabeth  G. 

49  50  Judgment  for  State 

6747 

McAlpine,  Susan  P 

53  48  Judgment  for  State 

5748 

Oyman,  Augusta 

10  38  Judgment  for  State 

6749 

Perkins,   Gilman   N.   as 

Ex 

118  49  Judgment  for  State 

5750 

Post,  Jacob  K 

33  50  Judgment  for  State 

5751 

Rochester,  John  H . . . . 

74  22  Judgment  for  State 

5752 

Sage,  Edwin  0 

85  28  Judgment  for  State 

5753 

Willis,  Harriet  S.  as  Ex. 

22  50  Judgment  for  State 

6754 

Sage,  W.  L.  Ex 

79  15  Judgment  for  State 

5755 

Smith,  Anna,  as  Adm . . 

119'  53  Judgment  for  State 

6756 

Snow,  H.  Emily  A . . . . 

29  25  Judgment  for  State 

6757 

Wehle,  Caspar 

10  71  Judgment  for  State 

5758 

Wick,  Christine 

26  36  Judgment  for  State 

5759 

Woodward,  Homer  H .  . 

6  89  Judgment  for  State 

5760 

Youle,  Oliver  A . 

8  77  'Judgment  for  State 

6761 

Zipkie,  John 

17  53  Judgment  for  State 

5768 

Brewster,  H.  Austin. . . 

55  59  Judgment  for  State 

5778 

Klem,  Michael  and  an- 

other  

83  58  Judgment  for  State 
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Amount 

claimed.  Awarded. 

Syracuse  Term,  Xovember  14,  1910: 

8766  Pfeifer,  Peter  and  an- 
other    $1,500  00                     $250  OO 

9679     Huston,  Louis  E 1,500  00  .                 1,065  OQ 

9972     Lockport  Leather  Board 

Co 584  29                      232  25 

BLACK  RIVER  CLAI^IS. 

8420  Andre,  Stephen $625  00  Judgment  for  State 

8421  Altmire,  Nicholas 1,201  80  Judgment  for  State 

8422  Blade,  Charles  A 798  00  Judgment  for  State 

8423  Bintz,  Xicholas  C 1,078  00  Judgment  for  State 

8424  BroATO,  Irving  I) 1,580  00  Judgment  for  State 

8425  Dean,  William  E 728  00  Judgment  for  State 

8426  Brown,  Lyman  W.  and 

another 2,567  00  Judgment  for  State 

8427  Bliss,  Albert  .J 4,894  00  Judgment  for  State 

8428  Burrington,  Alvin 10,831  00  Judgment  for  State 

8429  Boshart,  Albert  C.  ....  1,336  50  Judgment  for  State 

8430  Burdiek,  George  A 1,961  00  Judgment  for  State 

8431  Beyer,  Peter    646  50  Judgment  for  State 

8432  Beck,  Aaron  L 632  50  Judgment  for  State 

8433  Back,  Xicholas 869  40  Judgment  for  State 

8434  Bachmann,  Frederick  E.  506  00  Judgment  for  State 

8435  Bachman,  William  C.  1,268  00  Judgment  for  State 

8436  Cummins,  James  W.  . .  942  00  Judgment  for  State 

8437  Cropsey,  Edward  J 2,251  00  Judgment  for  State 

8438  Culbertson,  Robert    ...  211  00  Judgment  for  State 

8439  Clark,  Eugene  S.  et  al..  1,240  00  Judgment  for  State 

8440  Crouse,  Edward  L 222  50  Judgment  for  State 

8441  Dawley,    Clark   D.    and 

another   1,800  50  Judgment  for  State 

8442  Ebersol,  Joseph  E 1,240  00  Judgment  for  State 

8443  Ellis,  Christian  R 1,565  00  Judgment  for  State 

8444  Farney,  A.  R 1,317  00  Judgment  for  State 

8445  Fenton,   John  B 1,175  00  Judgment  for  State 

8446  Farney,  Le  Roy  V 10,127  96  Judgment  for  State 
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claimed.                          Awarded. 

8447 

Fanioy,  Otto  J 

$843  00  Judgment  for  State 

8448 

Farney,  Benjamin  F..  . 

491 

50  Judgment  for  State 

8449 

Farrar,  «Tohn  E 

3,186 

00  Judgment  for  State 

8450 

Feisthamel,  Pauline    .  . 

625 

00  Judgment  for  State 

8451 

Farney,  Joseph  S 

2,811 

24  Judgment  for  State 

8452 

Goetremout,   Lena    .... 

754 

00  Judgment  for  State 

8453 

Gazine,  John  L 

731 

92  Judgment  for  State 

8454 

Ganzel,  Lewis    

950 

00  Judgment  for  State 

8455 

Hirschey,  Joseph 

4,430 

00  Judgment  for  State 

8456 

Howard,  John 

3,830 

00  Judgment  for  State 

8457 

Ilirschey,  John  C 

1,232 

00  Judgment  for  State 

845S 

House,  J.  H.   , 

5,550 

00  Judgment  for  State 

8459 

Hanno,  Christopher  . .  . 

334 

00  Judgment  for  State 

8460 

Iloner,  John  M 

630 

00  Judgment  for  State 

8461 

Hirschey,  William  .... 

4,514 

00  Judgment  for  State 

8462 

Koster,  Albert  D 

474 

00  Judgment  for  State 

8463 

Klein,  Claude    

1,119 

00  Judgment  for  State 

8464 

Linstruth,     Henry     and 

another 

2,788 

00  Judgment  for  State 

8465 

Lomber,  George  P 

415 

00  Judgment  for  State 

8466 

Loson,   Joseph    

986 

00  Judgment  for  State 

8467 

Lomber,  John 

477 

00  Judgment  for  State 

8468 

Lomber,  Lewis 

669 

80  Judgment  for  State 

8469 

Merz,  William 

759 

50  Judgment  for  State 

8470 

Myers,  Maria  A 

622 

70  Judgment  for  State 

8471 

Meeker,  Harriett  C 

450 

00  Judgment  for  State 

8472 

Monnatt,  Francis 

1,401 

00  Judgment  for  State 

8473 

Meister,  Morris 

4,700 

00  Judgment  for  State 

8474 

Melnitz,  Charles 

930 

00  Judgment  for  State 

8475 

Miller,  Anthony 

655 

50  Judgment  for  State 

8476 

Xoftsier,  Christopher  C. 

624 

00  Judgment  for  State 

8477 

Otis,  E.  C. 

857 

85  Judgment  for  State 

8478 

Petzoldt,  Amos  F 

353 

50  Judgment  for  State 

8479 

Petrie,  Edwin  J 

311 

00  Judgment  for  State 

84S0 

Rogers,   Henry  F 

1,264 

00  Judgment  for  State 

8481 

Riffanacht,  Joseph  .... 

346 

50  Judgment  for  State 

8482 

Rogers,  Louisa  H 

416 

00  Judgment  for  State 
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Amount 

claimed.  Awarded. 

8483  Rogers,  Fred $1,445  00  Judgment  for  State 

8484  Briggs,  C.  W 7G4  00  Judgment  for  State 

8485  Wilder,   Seth    2,241  00  Judgment  for  State 

848f)  Riffanacht,  John 6,250  00  Judgment  for  State 

8487  Rohr,  Christian  M 3,078  00  Judgment  for  State 

8488  Rubar,  Charles 625  00  Judgment  for  State 

8489  Snyder,  Charles  W.  . »  .  2,005  00  Judgment  for  State 

8490  Sciiorge,  John  C 508  00  Judgment  for  State 

8491  Sti!es,  Francis  I) 3,636  00  Judgment  for  State 

8492  Studer,   Eliza  A 3,790  00  Judgment  for  State 

8493  Schantz,  Christopher  R.  7,029   12  Judgment  for  State 

8494  Slaid,  George  T.  Exec., 

ere 1,202  00  Judgment  for  State 

8495  Snyder,  Henry  B 1,729  00  Judgment  for  State 

8496  Simpson,  Emma  L....  625  00  Judgment  for  State 

8497  Shea,  Martin 8,235  00  Judgment  for  State 

8498  Singer,   Fred    586  00  Judgment  for  State 

8499  Tyner,  Truman  J 992  00  Judgment  for  State 

8500  Townsend,  Ingham  D.  .  16,555  00  Judgment  for  State 

8501  Talbot,  Michael 2,387  00  Judgment  for  State 

8502  Tisse,  John  U 566  00  Judgment  for  State 

8503  Thompson,  John    2,852  00  Judgment  for  State 

8504  Thompson,  William  ...  1,188  50  Judgment  for  State 

8505  Tafel,  Ferdinand 1,102  00  Judgment  for  State 

8506  Virkler,  Joshua  J 2,181  00  Judgment  for  State 

8507  Virkler,       Michael      B. 

Exec,  etc 4,348  50  Judgment  for  State 

8508  Virkler,  Sidney 1,170  00  Judgment  for  State 

8509  Virkler,  Michael  B....  5,939  00  Judgment  for  State 

8510  Virkler,  Jesse  11.  .....  5,018  00  Judgment  for  State 

8511  Van  Amber,  Melville  W.  6,871  00  Judgment  for  State 

8512  Wildrick,  Joseph 1,122  50  Judgment  for  State 

8513  Wagner,  John    1,153  00  Judgment  for  State 

8514  Wetmore,  Henry 1,970  00  Judgment  for  State 

8515  Walseman,        Frederick 

W 2,234  00  Judgment  for  State 
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Amount 
claimed. 


Awarded. 


8516  Werner,  Herman  C.  and 

another $1,499  00  Judgment  for  State 

8517  Wetmore,  Charles  E. . .  525  00  Judgment  for  State 

8518  .Wagner,  Charles  N 330  00  Judgment  for  State 

8519  Walseman,  William  . . .  7,487  00  Judgment  for  State 

8520  Wetmore,   Jacob    1,885  00  Judgment  for  State 

8521  Zahn,  Augusta 1,575  00  Judgment  for  State 

8522  Zecher,  William 734  00  Judgment  for  State 

8526  Boshart,  C.  Fred  et  al .  .  8,750  00  Judgment  for  State 

8542  Boshart,  Frank  E 1,302  00  Judgment  for  State 

8543  Boshart,  Frank  E 1,939  50  Judgment  for  State 

8544  Bassett,  Charles  M 4,881  00  Judgment  for  State 

8545  Boshart,    C.    Fred    and 

another 2,100  00  Judgment  for  State 

8546  Bostwick,  Adele  P.  et  al.  4,348  00  Judgment  for  State 

8547  Boshart,  Clara  A 2,190  00  Judgment  for  State 

8548  Easton,     Frederick      S. 

Adm.,  etc 1,254  00  Judgment  for  State 

8541)  Einbeck,  Henry 4,548  00  Judgment  for  State 

8550  Farrar,  Harvey  D 4,563  00  Judgment  for  State 

8551  Hopel,  Libbie 2,808  00  Judgment  for  State 

8552  Heimhilger,  Lydia 620  00  Judgment  for  State 

8553  Jacques,  Fred  C 1,039  94  Judgment  for  State 

8554  Koster,  Florence  L.  et  al.  11,010  00  Judgment  for  State 

8555  Linstruth,  Philip 1,320  00  Judgment  for  State 

8556  Melnitz,  Carrie 968  00  Judgment  for  State 

8557  Merz,  Charles 2,818  00  Judgment  for  State 

8558  Moselle,  Elizabeth 961  00  Judgment  for  State 

8559  McGowan,  A.  H *  .  758  00  Judgment  for  State 

8560  Northman,     Henry     C. 

Ex 1,240  00  Judgment  for  State 

8561  Ossont,  Peter 668  00  Judgment  for  State 

8562  Peckham,  F.  R 2,046  00  Judgment  for  State 

8563  Pridell,  Wesley  C 2,039  00  Judgment  for  State 

8564  Pelton,  Charles  E 11,057  28  Judgment  for  State 

8565  Rohr,  Samuel 5,352  00  Judgment  for  State 

8566  Studer,  John 1,201  00  Judgment  for  State 
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85G7 
8508 
8509 
8570 
8571 
8572 
8573 

8574 
8575 
8576 
8579 
8580 
8611 
8638 
8639 
9211 


9301 
8979 
9076 

9175 

9401 
8165 
8289 
8358 
8415 
8417 
8418 
8631 
8928 

8933 


Amount 

claimed.  Awarded. 

Streiif,  John $919  00  Judgment  for  State 

Salmon,  X.  Wells 7,774  00  Judgment  for  State 

Schorge,  Yved  A 499  00  Judgment  for  State 

Tyuer,  George    815  00  Judgment  for  State 

Virkler,  Christian  F...  G,771  00  Judgmentfor  State 
Ver  Schneider,  Elizabeth  880  00  Judgment  for  State 
West,  Emma  H.  and  an- 
other    8,311  00  Judgment  for  State 

Williams,  Abiah  U.  . .  .  5,377  50  Judgment  for  State 

Wetmore,  Andrew  J. .  . .  655  00  Judgment  for  State 

Beach,  John  L 1,550  00  Judgment  for  State 

Lomber,  ilagdalena  .  . .  308  00  Judgment  for  State 

Xye,  B.  Frank. 810  00  Judgment  for  State 

Lehman,  Simon  F 411  00  Judgment  for  State 

Genzel,  John 5,605  00  Judgment  for  State 

Hanschen,  Martin   ....  650  00  Judgment  for  State 

Grimes,  John 158  00  Judgment  for  State 

BARGE  CANAL  JUDGMENTS  RECEIVED. 

Brett,  George  B.  et  al. .  $3,500  00                $2,325  70 

Ryan,  John 4,938  95                      594  58 

Greene,      Margaret      E. 

et  al 12,244  20                  3,441  79 

Warehouse  &  Realty  Co. 

and  another 12,000  00                   6,207  00 

HoLman,  Chauncey  J.  .  .  4,032  65                   2,475  46 

Murray,  John 1,700  00                   1,371  51 

Rice,  George 625  00                      385  70 

Lewis,  Sarah  A.  et  al.  .  .  395  00                      273  92 

Tosh,  Henry 1,538  45                      231  96- 

Sperry,  Fanny  M 525  00                      319  13 

Bennett,  Lewis  M 1,864  49                   1,507  75 

Peterson,  Schuyler 1,228   16                       547  69 

Carpenter,  Frank  F.  and 

another 21,584  55                   7,676  50 

Allen,    Frank    H.     and 

another 4,437  55                   1,780  50 
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Amount 
claimed. 

8950     Van  Bun?n,  Cora  et  al. .  $2,054  55 

8964     Emerv,    :Mary    P.    Ind. 

and   as  Ex.   of   Thos. 

Van  Buren 2,100  20 

8974  Taft,  Henry  C.  and  an- 

other    4,473  55 

8996  Blaisdell,  Walter  P.  and 

another 4,622  55 

8997  Jackson,  James  H 1,073  55 

9021     2Iaxwell,  Eobert 17,742  10 

9050     Griffin,    Amos    K.    and 

another 1,912  55 

9058     Graham,  William  L 7,752  55 

9274     Bailey,  Anna  S.  and  an- 
other    16,527  55 

9283     Bruen,  John  and  another  3,884  55 

8718     Smead,  Aquilla 7,213  55 

8801     Wheeler,  Mary  et  al 1,829  55 

8929     Schocke,  Henry 1,194  55 

8954     Bascom,  Mary  E.  et  al. .  1,044  55 

8961     Peters,  Koxanna  L 6,829  55 

9099     Wells,  Beecher 4,587  50 

9132     Daley,    Patrick   B.    and 

another 21,314  55 

9217  Waite,  Mary  M.  et  al. .  8,782  55 

9218  ISTeedham,  Arthur  J.  and 

another 5,979  55 

9723     Wells,  Beecher 8,000  00 

8757     De  Lora,  Josephine  .  . .  1,689  55 

8767     De  Lora,  Josephine  . . .  4,269  55 

8771     Bebo,  Mary  et  al 7,339  55 

8832     Trumpfo,  James  and  an- 
other   3,860  20 

8872     La  More,  Peter,  Jr 1,479  55 

8975  Simmons,    Stephen    A., 

Sr.  and  another 1,044  55 

9347     Donnelly,  Mary  A 1,200  00 


Awarded. 
$602   75 


949  60 


1,198  19 


1,233 

94 

801 

25 

1,314 

12 

405 

24 

2,655 

30 

3,137 

46 

1,095 

28 

2,423 

00 

846 

18 

'615 

00 

90  67 

1,571 

48 

350 

00 

3,704 

51 

3,040 

82 

3,082 

97 

350 

00 

1,450 

60 

2,538 

55 

2,846 

81 

286 

04 

725 

30 

212 

10 

362 

65 
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Amount 
claimed. 


Awarded. 


9856     Campbell,    Frank,   Inc., 

Pers.,  by  Guard $1,250  00  $1,334  70 

9100  •  Dickinson,  Ashley 1,545  00  150  00 

8249     Burchard,  Mary  W 4,500  00  1,297  50 

9136     Wright,  Charles  T.  and 

another 35,700  00  15,977  70 

9720     Groton      Bridge      Com- 
pany    8,588  63  Judgment  for  State 

9784     Moroney,  Martin  J. . .  .  3,004  50  Judgment  for  State 

9044     Powell,  Ida  M 4,828  55  826  71 

9101  Champlain       Stone      & 

Sand  Co ■.  224,412  57  1,170  83 

9113     Bartholomew,      Alanson 

D.  et  al 3,793  95  2,080  05 

9306     Flanigan,  Alice 41,860  00  7,596  29 

9336     Miller,  Cora  A l,54i  95  1,086  83 

9364     Hitchcock,    Charles    H. 

and  another 523  95  Judgment  for  State 

9540  Humphrey,  Mary  C...  22,943  00  Judgment  for  State 

9541  Miller,  John  B.  et  al.  . .  25,000  00  Judgment  for  State 

9708     Mullet,  John 6,246  00  1,293  70 

9712     Lenhart,  George  and  an- 
other    9,399  30  2,022  52 

9716     Mullet,  Henry 19,095  50  4,375  00 

9719     Shaffer,  Homer  et  al...  22,085  80  6,629  74 

9888     Lureman,  Charles 4,183  10  703  18 

9891     Art,  Adam  as  Exr.,  etc.  7,415  00  1,538  97 

9978  Dornfeld,William 2,528  40  1,802  47 

9979  Dornfeld,     Albert     and 

another  as  Exrs '       2,111  50  1,189  53 

9887     Lureman,  Charles 136  50  77  91 

9388     Davison,  Kobert  D.  and 

another 4,456  35  1,250  41 

9030     Hunt,  Purl  D '     3,046  13  2,805  30 

9331     Beardsley,  John  W.  and 

another 1,350  95  1,015  50 
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Amount 
claimed. 


Awarded. 


9338 

9389 
9419 


9432 
9462 
9471 
9546 
9552 

9601 

9659 
9710 

9769 

9896 

9897 

10029 

9923 

9917 
9702 

9213 
9715 

9311 

9864 
9780 

8052 


Telford,  William  H.  and 

another $2,418  35  $1,405  00 

Doran,  Frank  J 2,223  91  1,156  34 

Laraway,  Jennie  E.  and 
another,    hy    Guard., 

etc 10,117  43  4,329  03 

Haas,  Luella 1,801  62  789  83 

Gay,  John  etal 9,818  47     .  5,286  88 

Stevens,  George  A 3,451  25  2,104  99 

Fomess,  Margaret   1,500  00  274  16 

Fomess,   Frank   J.   and 

another 700  00  164  50 

Smith,    George   U.    and 

another 12,468  00  6,656  03 

Merritt,  Lavina  R 1,500  00  861  12 

Seefried,    Katherine    et 

al.,  by  Guard 12,389  86  4,202  15 

McCabe,  Margaret 1,000  00  676  00 

McFadden,  William  D.  780  00  Judgment  for  State 

Fowler,  Norman  A. . .  .  735  00  Judgment  for  State 

Claxton,  John  P 458  00  250  00 

Kenyon,  Charles  and  an- 
other    1,000  00  221  40 

Kanandarque  Club 500  00  371  70 

Scherf,  Frank  J.  and  an- 
other    13,074  00  3,858  94 

Pierce,  Henry  J 21,325  00  2,160  80 

Scherf,  Frank  J,  and  an- 
other    263  80  159  63 

Hilfinger,  Alexander  et 

al.,  by  Guard 10,000  00  3,098  30 

Gutberlet,  Andrew  C. . .  137  00  50  00 

Claus,  Philip  and  an- 
other    7,722  80  2,940  62 

Van  Valkenburgh,  Emma 

P.  as  Ex. 2,600  00  1,943  75 
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Amount 

claimed.  Awarded. 

8093     Blanchard,  Kitty  L.   as 

Admx $2,500  00                  $2,320  38 

9308     Vincent,  Hattie  A 1,742  25                      517  36 

9337     Plai&ted,  John 947  71                      622  91 

9475     McKinley,  Charlotte  ...  701  62                      772  37 

9489  Gay,  William  J.  and  an- 
other    712  16                     455  67 

9534     Hazard,  Louisa  F 2,337  50                      295  53 

9556     Blacklock,  James  S.  and 

another 250  00                        99  93 

9657     Jagow,  John 1,200  00                     731  48 

9765  Sahr,  Martin  and  an- 
other    450  00                     270  91 

9749     Kinser  Construction  Co.  370,525  41                 77,425  46 

9755  Tindall,  Mary  A 3,804  84                   1,931  58 

9756  Munson,  Thomas    3,110  80                   1,658  32 

9757  Westbrook,  Ida* 500  00                     407  19 

9761     Casey,  Catherine 4,965  75                   1,355  00 

9953     Sherman,     Billings,     by 

Guard 2,736  76                  2,823  25 

9434     Burns,  Patrick  F.  et  al.  4,255  00                  3,161  17 

Syracuse  Term,  November  14,  1910: 

9429     Fitch,  Willard  R 501  62                      160  98 

9498     Hathaway,  Amandus  and 

another 701  62                      440  94 

8965     Pratt,  Harriet  E.  as  Ex.  17,054  55                   1,980  80 

9506  Casler,  Benj.  P.  and  an- 
other    5,000  00                  4,825  32 

9911     GoiF,    Gertrude    P.,    an 

Infant 1,500  00                  1,339  20 

9451  Eossow,  George  and  an- 
other    8,755  00                     916  12 

9845  Ontario  Knitting  Com- 
pany     1,019,051  78  Judgment  for  State 

9863     Smith,  Walter  E.  et  al. .  1,100  00                  1,085  64 

9210     Potter,   Geo.   S.   as  Ex. 

of  Frances 45,985  00                  4,538  65 
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OTHEE  THAN  CANAL  JUDGMENTS  RECEIVED. 

Amount 

claimed.  Awarded. 

9305  Dyer,  John,  Jr $2,160  00                $1,300  00 

9450  Flower,  Frederick  S. . .  3,478  93  Judgment  for  State 

8106  City  of  Auburn 3,102  70  Judgment  for  State 

9589  Crookston  Milling  Co..  1,455  00                  1,267  35 

9496  Kirby,  Gustavus  T 2,900  00                  2,900  00 

9344  Hough,  David  L 2,775  00                  1,350  00 

9391  Carroll,  Edward  et  al..  8,921  03                 10,632  38 

8998  Bonneville,        Margaret 

et  al 6,000  00  2,760  77 

9542  Logan,  William  J 5,000  00                  2,272  50 

PERSONAL  INJUKY  JUDGMENTS  EECEIVED. 

9439     Post,  Anthony $20,000  00  $1,800  00 

9650     O^Bryan,  Lina  as  Admx.        20,080  OO  Judgment  for  State 
9463     Crane,  Alexander  S 10,305  00  1,000  00 
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SPECIAL  FRANCHISE  TAX. 


CERTIORARI  PROCEEDINGS  TO  REVIEW  THE 
ACTIOX  OF  THE  STATE  BOARD  OF  TAX  COM- 
MISSIONERS IN  THE  ASSESSMENT  OF  SPECIAL 
FRANCHISES,  IN  WHICH  THE  ATTORNEY-GEN- 
ERAL APPEARS  FOR  THE  STATE  BOARD  OF  TAX 
COMMISSIONERS. 
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SPECIAL  FRANCHISE  TAX  PROCEEDINGS  FOR  THE 
YEARS  1900-1909  INCLUSIVE  SETTLED  DURING  1910. 


NEW  YOKK  CITY. 
CABLE,  TELEGRAPH  AXD  TELEPHONE. 

CoMMEKCiAX,  Cable  Company. 
Boroughs  of  Uanhattan  and  Brooklyn. 

1900 $84,047 

1901 104,000 

1902 97.000 

1903 97,000 

1904 102.000 

1905 102,000 

1906 131,000 

1907 200,000 

1908. 210,000 

1909 210,000 

Consolidated   Telegeaph  and  Electric   Subway  Company. 
Boroughs  of  Manhattan  and  Bronx. 

1903 $3,780,000 

1904 4,543,000 

1905 4,850,000 

1906 5,125,000 

1907 6,435,000 

1908 6,435,000 

1909 6,725,000 

New    England   Telegraph    Company    (Successor   to    Com- 
mercial Telegraph  and  Telephone  Company). 
Boroughs  of  Bronx,  Brooklyn  and  Manhattan. 

1900 $297,500 

1901 231,500 

Boroughs  of  Bronx,  Brooklyn,  Manhattan,  Queens  and  Richmond. 

1902 216,900 

1903 220,900 

1904 226,800 

[87] 
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1905 ' $231,800 

1906 231,800 

1907  ../. 360,400 

1908 360,400 

1909 360,400 

^'ew  York  Telephone  Company  (Successor  to  New  York 

AND  Xew  Jersey  Telephone  Company). 

Boroughs  of  Brooklyn,  Queens  and  Richmond, 

1908 $9,500,000 

1909 9,564,000 

Xew  York  Telephone  Company. 
Boroughs  of  Bronx^  Brooklyn,  Manhattan^  Queens  ajid  Richmond, 

1008 $28,400,000 

1900 29,750,000 

Western  Union  Telegraph  Company. 
Borought  of  Bronx,  Brooklyn,  Uanhaitan,  Queens  and  Richmond. 

1907 $671,500 

1908 820,000 

1909 819,100 

ELECTRIC  LIGHT  AXD  POWER. 

Amsterdam  Electric  Light,  Heat  and  Power  Company. 
Borough  of  Brooklyn. 

1908 $55,000 

1009 75,000 

Brush  Electric  Illuminating  Company  of  N^ew  York. 
Borough  of  Uanhattan. 

1003 $324,000 

1904 228,000 

1005 300,000 

1006 320,000 

1007 300,000 

1008 300,000 

1000 300,000 


Digitized  by  VjOOQIC 


Rbpokt  of  the  Attobney-Generai«  89 

Edisox  Electbic  Illuminating  Company  of  Bkooklyn. 

Borough  of  Brooklyn, 

1906 $6,720,500 

1907 10,000,000 

1908 10,500,000 

1909 11,500,000 

EiNos  County  Lighting  Company. 
Borough  of  Brooklyn. 

1908 $930,000 

1909 1,200,000 

New  York  Edison  Company. 

Boroughs  of  Manhattan,  Bronx  and  Brooklyn. 

1904 $12,110,000 

1905 17,835,000 

1906 , 22,576,000 

1907 33,315,000 

1908 89,075,000 

1909 39,015,000 

United  Electric  Light  and  Power  Company. 
Borough  of  Manhattan. 

1904 ' $1,521,000 

1905 2,653,000 

1906 3,101,000 

1907 4,925,000 

1908 4,925,000 

1909 2,000,000 

Westchester  Lighting  Company. 
Borough  of  Bronx. 

1907 $275,000 

1908 275,000 

1909 200,000 

GAS. 

Brooklyn  Union  Gas  Company. 
Borough  of  Brooklyn. 

1901 $8,360,140 

1902 8,724,450 
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Cejttbai.  Union  Gas  Company. 

Borough  of  Bronx. 

1901 $1,081,270 

1902 1,112,000 

1903 1,211,000 

1904 1,517,000 

1905 ■  1,900,000 

1906 1,900,000 

1907 2,080,000 

1908 2,280,000 

1909 1,600,000 

Consolidated  Gas  Company  of  Xew  Yoek. 
Borough  of  Manhattan. 

1901 $13,990,000 

1902 16,275,000 

1903 17,985,000 

1904 21,900,000 

1905 27,300,000 

1906 31,900,000 

1907 33,640,000 

1908 33,640,000 

1909 20,001,000 

Flatbush  Gas  Company. 
Borough  of  Brooklyn. 

1906 $551,000 

1907 875,000 

1908 950,000 

1909 600,000 

Jamaica  Gas  Light  Company. 
Borough  of  Queens. 

1907 $150,000 

1908 165,000 

1909 185,000 
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New  Amsterdam  Gas  Company. 

Boroughs  of  Manhattan  and  Queens. 

1001 $4,127,500 

1902 4,413,000 

1903 4,505,000 

1904 4,732,000 

1905 6,090,000 

1906 6,700,000 

1907 8,150,000 

1908 8,150,000 

1909 6,500,000 

Xewtown  Gas  Company. 
Borough  of  Queens. 

1907 $625,000 

1908 * 675,000 

1909 600,000 

IN'ew  York  and  Richmond  Gas  Company. 

Borough  of  Richmond. 

1906 $285,000 

1907 300,000 

1908 325,000 

1909 325,000 

Northern  Union  Gas  Company. 

Borough  of  Bronx. 

1901 $461,000 

1902 459,000 

1903 485,000 

1904 550,000 

1905 1,050,000 

1906 1,125,000 

1907 1,150,000 

1908 1,150,000 

1909 1,000,000 

Queensboro  Gas  and  Electric  Company. 

Borough  of  Queens. 

1909 $300,000 
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Richmond  Hill  and  Queens  County  Gas  Light  Company. 

Borough  of  Queens, 

1907 $125,000 

1908 135,000 

1909 115,000 

Standard  Gas  Light  Company.. 

Boroughs  of  Manhattan  and  Bronx. 

1902  / $3,240,500 

1903 ; 3,261,000 

1904 3,322,000 

1905 4,667,000 

1906 4,670,000 

1907 5,980,000 

1908 5,980,000 

1909 3,100,000 

WooDiiAVEN  Gas  Light  Company. 
Borough  of  Queens. 

1907 $145,000 

1908 155,000 

1909 155,000 

MISCELLANEOUS. 

Automatic  Fire  Alarm  Company. 
Borough  of  Manhattan. 

1905 $18,000 

1909 75,000 

Consolidated  Fire  Alarm  Company. 

Boroughs  of  Manhattan  and  Brooklyn. 

1909 $20,000 

1909 15,000 

Empire  City  Subway  Company,  Limited. 
Boroughs  of  Manhattan  and  Bronx. 

1908 $8,750,000 

1909 8,900,000 
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MISCELLANEOUS  RAILWAYS. 
Bush  Terminal  Railroad  Company. 

Borough  of  Brooklyn. 

1907 $350,000 

1908 350,000 

1909 '. 350,000 

City  Island  Railroad  Company. 

Borough  of  Bronx, 

1909 $25,000 

Edenwald  Street  Railway  Company. 

Borough  of  Bronx. 

1906 $10,000 

1907 12,000 

1908 11,000 

1909 11,000 

Xew  York  City  Interborouoh  Railroad  Company. 
Boroughs  of  Manhattan  and  Bronx. 

1908 $600,600 

1909 675,000 

New  York  and  Long  Island  Traction  Company. 

Borough  of  Queens. 

1909 $197,500 

il^Ew  York  and  Queens  County  Railway  Company. 

Borough  of  Queens. 

1909 $2,275,000 

Kew  York,  Westchester  and  Connecticut  Traction  Com- 
pany. 
Borough  of  Bronx. 

1902 $5,000 

1903 5,000 

1904 4,000 

1905 : 4,000 

1906 , 4,000 

1907 5,000 
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1908 $4,400 

1909 4,400 

Pei.ham  Pabk  Railroad  Company. 

Borough  of  Bronx. 

1909 $10,000 

TWEXTY-EIGHTH  AND  TWENTY-NINTH  StHEETS  CbOSSTOWN  RaiL- 

BOAD  Company. 
Borough  of  Manhattan. 

1900 $350,473 

1901  ....'. 353,800 

1902 390,600 

1903 370,000 

1904 350,000 

1905 350,000 

1906 325,000 

1907 425,000 

1908 374,000 

1909 150,000 

Wall  and  Cobtlandt  Streets  Ferries  Railways  Company. 
Borough  of  Manhattan. 

1901 $10,000 

1904 10,000 

1905 10,000 

1906 10,000 

1907 15,000 

YoNKERS  Railroad  Company. 
Borough  of  Bronx. 

1905 $68,000 

1906 70,000 

1907 83,000 

1909  (Sutherland,  Receiver) 73,000 

STREET  RAILWAYS. 
Brooklyn  Rapid  Transit. 

Brooklyn  Heights  Railroad  Company. 
Borough  of  Brooklyn. 

1906 $95,800 

1907 115,000 
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Bkooklyn,  Queens  County  and  Suburban  Railway  Company. 

Boroughs  of  Brooklyn  and  Queens. 

IW $3,370,000 

Brooklyn  Union  Elevated  Railway  Company. 
Boroughs  of  Brooklyn  and  Queens. 

1^<)6 $11,265,000 

1^07 18,360,000 

1908 18,727,300 

Coney  Island  and  Gravesend  Railway. 

Borough  of  Brooklyn. 

1^05 $80,000 

1906 80,200 

1907 140,000 

1908 120,000 

Jf ASSAU  Electric  Railway  Company. 

Borough  of  Brooklyn. 

19*^5 $7,345,000 

1^<^6 7,348,000 

Ocean  Elkcteic  Eailway  Company. 

Borough  of  Queeiu. 
1^08 $90,700 

Metropolitan  System. 
Bleecker  Street  and  Fulton  Ferry  Railroad  Company. 

Borough  of  Manhattan. 

1900 $323,815 

1901 326,420 

1902 390,440 

1903 475,000 

1904 590,000 

1905 700,000 

1906 650,000 

1907 830,000 

1908 730,000 

1909 730,000 
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Broadway  and  Seventh  Avenue  Kailboad  Company. 
Borough  of  Manhattan. 

1900 $6,319,400 

1901 6,309,700 

1902 6,359,000 

1903 6,540,000 

1904 6,540,000 

1905 6,750,000 

1906 6,800,000 

1907 9,040,000 

1908 7,955,000 

1909 7,955,000 

Central  Crosstown  Railway  Company, 
Borough  of  Manhattan. 

1900 $585,693 

1901 591,765 

1902 633,600 

1903 , 534,000 

1904 : 510,000 

1905 575,000 

1906 '       575,000 

1907 750,000 

1908 660,000 

1909 660,000 

Central  Pabk^  Xorth  and  East  River  Railroad  Company. 
Borough  of  Manhattan. 

1900 $1,954,712 

1901 1,809,900 

1902 2,297,200 

1903 2,625,000 

1904 2,600,000 

1905 2,800,000 

1906 '  2,800,000 

1907 3,650,000 

1908 3,312,000 

1909 2,750,000 
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CUSISTOPUEB  AND  TeNTH  StBEETS  BaILBOAD. 
Borough  of  Manhattan. 

1»00 $762,927 

1»01 719,820 

1902 774,650 

1903 875,000 

1904 975,000 

1905 1,200,000 

1900 1,200,000 

1907 ; 1,560,000 

1908 1,373,000 

1909 1,172,000 

Eighth  Avenue  Railway  Company. 
Borough  of  Manhattan. 

1900 $3,968,252 

1901 3,970,150 

1902 4,429,600 

1903 4,460,000 

1904 4,467,000 

1905 4,680,000 

1906 4,700,000 

1907 6,590,000 

1908 5,799,000 

1909 4,800,000 

FoKT  Geokqe  and  Ei-eventii  Avenue  Railroad. 
Borough  of  Manhattan. 

1902            $50,000 

1903 "^^'SOO 

1904 '^^'000 

1905 • '^^'000 

1906...... '^S'OOO 

1907                         200,000 

1908.' ^l'^'0<^" 

1909 3^^'^^^ 

4 
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FOKTY-SECOND  StEEET  AND  GbAND  StEEET  RaILBOAS  CoMPANY. 

Borough  of  ilanhattan. 

1900 $650,613 

1901 752,125 

1902 782,100 

1903 785,000 

1904 820,000 

1905 1,100,000 

1906 1,100,000 

1907 1,430,000 

1908 1,258,000 

1909 1,600,000 

Foetv-second   Steeet,    Maniiattanville   and   St.    Nicholas 

Avenue  Railway  Company. 

Borough  of  Manhattan. 

1900 $2,047,149 

1901 2,420,150 

1902 2,905,000 

1903 3,020,000 

1904 2,950,000 

1905 2,950,000 

1906 2,900,000 

1907 4i780,00O 

1908 4,206,000 

1909 4,206,000 

Fulton  Steeet  Raileoad  Company. 
Borough  of  Manhattan. 

1900 $104,530 

1901 101,240 

1902 133,500 

1903 133,000 

1904 125,000 

1905 125,000 

190G 125,000 

1907 147,000 

1908 129,000 
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Meteopolitan  Stbeet  Railway  Company. 

Borough  of  Manhattan. 

1900 $18,377,911 

1901 17,577,975 

1902 16,110,000 

1903 18,413,000 

1904 18,480,000 

1905 18,676,000 

1906 18,803,000 

1907 ■  .  24,600,000 

1908 20,258,000 

1909 20,258,000 

New  Yoek  and  Hablem  Bailboas  Company. 
Boroughs  of  Manhattan  and  Bronie. 

1900 $6,405,075 

1901 7,580,470 

1902 7,587,500 

1903 7,590,000 

1904 7,610,000 

1905 8,090,000 

1906 8,150,000 

1907 • 10,617,000 

1908 9,343,000 

1909 9,343,000 

Ninth  Avenue  Raileoad  Company. 

Borough  of  Manhattan. 

1900 $1,787,386 

1901 1,502,265 

1902 1,738,400 

1903 2,300,000 

1904 2,350,000 

1905 2,850,000 

1906 2,850,000 

1907 3,700,000 

1908 3,256,000 

1909 2,800,000 
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Sixth  Avenue  Railroad  Company. 
Borough  of  Manhattan. 

1900 $3,917,260 

1901 2,756,500 

1902 3,770,400 

1903 3,790,000 

1904 3,750,000 

1905 3,750,000 

1906 3,750,000 

1907 5,170,000 

1908 4,550,000 

1909 4,550,000 

Thirty-fourth  Street  Cbosstown  Railway  Company. 
Borough  of  Mantiattan. 

1900 $783,547 

1901 785,122 

1902 845,500 

1903 897,000 

1904 950,000 

1905 ; . .  1,040,000 

1906 1,050,000 

1907 1,370,000 

1908 1,206,000 

1909 1,206,000 

Twenty-third  Street  Railway  Company. 
Borough  of  Manhattan. 

1900 $1,979,276 

1901 1,697,300 

1902 1,888,700 

1903 1,905,000 

1904 1,925,000 

1905 2,375,000 

1906 2,400,000 

1907 3,170,000 

1908 2,790,000 

1909 2,790,000 
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Third  Avenue  System. 

Bronx  Traction  Company. 

Borough  of  Bronx, 

1905 $150,000 

1906 150,000 

1907 200,000 

1909 176,000 

Dry  Dock,  East  Broadway  and  Battery  Railroad  Company. 
Borough  of  Manhattan, 

1901 $1,375,405 

1902 1,577,700 

1903 1,525,000 

1904 1,475,000 

1905 1,500,000 

1906 1,300,000 

1907 2,165,000 

1908 1,905,000 

1909 1,400,000 

Kings  Bridge  Railroad  Company. 
Borough  of  Manhattan, 

1902 $101,000 

1903 525,000 

1904 580,000 

1905 650,000 

1906 650,000 

1907 862,000 

1908 759,000 

Southern  Boulevard  Railway  Company. 
Borough  of  Bronx, 

1900 $155,395 

1901 157,345 

1902 195,000 

1903 215,000 

1904 225,000 

1905 235,000 

1906 200,000 

1907 223,000 

1909 196,000 
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TiiiBD  Avenue  Railway  Company. 
Borough  of  Manhattan. 

1901 $10,525,605 

1902 10,086,000 

1903 10,310,000 

1904 10,300,000 

1905 10,300,000 

1906 10,500,000 

1907 11,320,000 

1908 7,920,000 

1909 7,920,000 

Union  Railway  Company  of  New  Yobk. 

Boroughs  of  Manhattan  and  Bronx. 

1901 $1,776,830 

1902 2,676,600 

1903 2,680,500 

1904 2,875,000 

1905 3,761,000 

1906 3,760,000 

1907 4,780,000 

1908 4,206,000 

1909 4,206,000 

Westciiestee  Electric  Railroad  Company. 
Borough  of  Bronx. 

1901 $114,750 

1902 114,500 

1903 116,000 

1904 105,000 

1905 .  125,000 

1906 ■ 138,000 

1907  .  .  .  . : : 138,000 

1909 121,000 

WATER. 

Citizens'  Water  Supply  Company  of  Newtown. 
Borough  of  Queens. 

1908 $750,000 

1909 750,000 
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Fi^TBusH  Watee  Wosks  Company. 

Borough  of  Brof^lyn. 
1903 

Jamaica  Watee  Supply  Company. 
Borough  of  Queens. 

1907 

1908 

1909 

WooDHA\^N  Watee  Suppply  Company. 

Borough  of  Queens. 

1907 . . . 
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$452,500 


$800,000 
850,000 
490,000 


$210,000 


Towns: 
1908. 


1909. 


Towns: 
1908. 


1909. 


SECOND  JUDICIAL  DISTRICT. 
(Outside  New  York  City.) 

Long  Island  Railroad  Company. 
Nassau  County. 

Hempstead 

North  Hempstead 

Oyster  Bay 

Hempstead 

North  Hempstead 

Oyster  Bay 

Suffolk  County. 

Babylon 

Brookhaven 

Port  Huntington 

Southampton 

Babylon 

Brookhaven 

East  Hampton   

Huntington 

South  Hampton 


$12,000 
18,600 

5,900 
16,100 
19,300 

5,900 


11,500 

3,700 

800 

12,000 

11,500 

4.100 

5,400 

600 

6,900 
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New  York  and  New  Jersey  Telephone  Company. 
Nassau  County, 
Towns : 

1907.  Hempstead $246,300 

North  Hempstead 81,800 

Oyster  Bay 89,600 

1908.  Hempstead 287,000 

North  Hempstead 82,000 

Oyster  Bay 115,000 

1909.  Hempstead ' 320,000 

Suffolk  County. 
Towns : 

1907.  Babylon $37,000 

Huntington ' 29,100 

Islip 34,900 

Hampton 47,750 

1908.  Babylon 39,000 

Huntington 40,000 

Islip 45,000 

Southold 20,600 

QUEENSBOROUGH  GaS  AND  ElECTRIC  CoMPANY. 
Nassau  County. 
Towns : 

1908.  Hempstead $80,000 

1909.  Hempstead 85,000 


THIRD  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
Albany  County. 

City: 

1909.    Albany $12,750 
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Columbia  Cwmty. 
Towns: 

1908.  Greenport    

Stockport 

Stuyvesant 

Rensselaer  County, 
Town : 
1D08.    Xorth  Greenbuah 

Hudson  River  Telephone  Company. 
Albany  County. 
Towns  : 

1909.   Bethlehem 

(^olonie 

Green  Island 

Cities : 

190^.    Albany 

Watervliet 

Greene  County. 
Town : 

CatskiU 

Ren»»elaer  County. 
Towns: 

1909.  Hoosick 

Schodack  

City: 
1909.    Bensselaer 

Ulster  County. 
Towns: 

1909.    Saugerties' 

Ulster 

City: 
1909.  Kingston 
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$9,300 

8,100 

14,400 


9,800 


$14,500 
34,500 
11,500 

310,700 
39,200 


17,300 


13,000 
13,000 

26,000 


19,500 
10,250 

82,000 
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New  England  Telegraph  Company  (Successor  to  Commer- 
cial Cable  and  Telegraph  Company.) 
Albany  County. 
City: 

1900.  Albany $8,950 

1901.  Albany 8,600 

1902.  Albany 8,600 

1903.  Albany 8,600 

1904.  Albany 8,600 

1905.  Albany 8,600 

1906.  Albany 8,600 

1907.  Albany 8,850 

Town: 

1907.  Colonie 8,850 

City: 

1908.  Albany 25,000 

Town : 

1908.  Colonie 8,850 

Citjr: 

1909.  Albany 25,000 

Columbia  County, 
Towns : 

1902.    Ghent 2,900 

1907.  Chatham 4,825 

Ghent 4,500 

1908.  Chatham 4,850 

Ulster  County. 
Towns : 

1907.    Esopus 4,000 

Saugerties 4,600 

Ulster 4,876 

Trov  Union  Railroad  Company. 
Rensselaer  County. 

City: 

1909.  Troy $244,000 
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United  Traction  Company. 
Albany  County. 
Towns : 

1907.  Green  Island $72,000 

1908.  Green  Island 105,000 

1909.  Green  Island 105,000 


FOURTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
.    Fulton  County. 
Towns : 

1908.    Ephratah $10,650 

Johnstown 18,150 

Oppenheim 14,450 

Perth 20,150 

Schenectady  County. 
Town : 

1908.    Glenville 27,000 

City: 

1908.    Schenectady 6,900 

Central  New  Yobk  Telephone  and  Telegraph  Company. 
8t.  Lawrence  County. 
Towns : 

1908.    Canton $16,400 

Grouverneur 18,450 

Massena 18,600 

Potsdam 17,600 

City: 

1908.  Ogdensbnrg 2-5,950 

Towns : 

1909.  Canton 16,400 

Gouvemeur 17,000 

Massena 16,500 

Oswegatchie 10,000 

Potsdam 17,500 
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Clinton  Telephone  Company. 

Clinton  County. 
1  own : 

1908.  Beekmantown $1,100 

Hudson  River  Telephone  Company. 
Essex  County. 
Town  : 

1909.  North  Elba $13,900 

Montgomery  County. 

City: 

1909.    Amsterdam ' 11,000 

Saratoga  County. 

Towns : 

1909.    Ballston 15^000 

Halfmoon 16,000 

Milton 13,000 

Moreau 11,000 

Saratoga 13,500 

Saratoga  Springs 50,000 

Stillwater 12,600 

Waterford 12,000 

Warren  County. 
Town : 

1909.    Queensbury 11,600 

Washington  County. 
Towns : 

1909.    Greenwich 11,000 

Kingsbury 18,000 

LoziER  Light  and  Power  Company. 

Clinton  County. 

Town : 

1908.    Plattsburg $4,000 
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Xew  England  Telegraph  Company  (Successor  to  Commer- 
cial Cable  and  Telegraph  Company.) 

Fulton  County. 

City: 

1900.  Gloversville $1,500 

1901.  Gloversville 1,160 

1902.  Gloversville 960 

1903.  Gloversville T 960 

1904.  Gloversville 900 

Franklin  County. 
Town: 

1908.    Franklin 2,250 

Montgomery  County, 
Towns : 

1907.  Glen 5,600 

Florida 6,400 

1908.  Glen 5,600 

Florida 6,400 

Saratoga  County. 
Town : 

1902.    Stillwater 1,100 

Schenectady  County. 
City : 

1901.    Schenectady 1,300 

1907.  Schenectady 4,950 

1908.  Schenectady 4,960 

8t.  Lawrence  County. 
Towns : 

1908.    Ts'orfolk 3,550 

Oswegatehie 3,700 

Plattsburo  Heat,  Light  and  Power  Company. 

Clinton  County. 

Town  and  City : 

1908.    Plattsburg $35,000 


Digitized  by  VjOOQIC 


110  Report  of' the  Attorney-General. 


FIFTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
Oneida  County. 
Towns : 

1908.    New  Hartford $16,000 

Vernon 11,300 

City: 

1908.    Utica * 7,550 

Onondaga  County, 
Towns : 

1908.    Manlius 10,400 

Onondaga 29,100 

Central  New  York  Telephone  and  Telegraph  Company. 

Herkimer  County, 
Towns : 

1908.    German  Flats $21,823 

Herkimer 25,000 

City: 

1908.  Little  Falls 27,625 

Towns : 

1909.  German  Flats 26,000 

Herkimer 20,000 

City: 

1909.    Little  Falls 25,000 

Jefferson  County. 
Towns : 

1907.  Clayton 3,175 

1908.  Leray    14,000 

Watertown 10,000 

City: 

1908.  Watertown 75,000 

Town: 

1909.  Leray 14,000 

City: 

1909.    Watertown 75,000 
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Oneida  County. 
Towns: 

1908.    Camden    

Deerfield 

Forestport 

Marcy 

New  Hartford 

Trenton 

Verona 

Whitestown 

Vernon 

Cities: 

1908.  Eome 

Utica 

Towns: 

1909.  Deerfield 

New  Hartford , 

Trenton ... 

Verona 

Whitestown 

('ities: 

1909.    Rome 

Utica 

Onondaga  County, 
Towns : 

1908.    Dewitt 

Geddes 

Lysander 

Manlius 

Onondaga 

Van  Buren 

City: 

1908.  Syracuse 

Towns : 

1909.  Dewitt 

Geddes 

Lysander  


$5,850 
10,550 
5,475 
6,350 
8,000 
21,100 
9,300 
8,850 
9,000 

36,250 
175,000 

10,550 
10,000 
20,000 
11,000 
10,500 

36,000 
195,000 


17,000 
19,500 
6,000 
15,600 
19,500 
11,775 

610,000 

22,500 
20,000 
15,000 
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ManBus    $15,000 

Onondaga 20,500 

Van  Buren T 11,000 

City: 

1909.    Syracuse 610,000 

Empire  State  Telegraph  and  Telephone  Company. 

Oswego  County. 

Towns  : 

1908.    Mexico $12,000 

Richland 15,000 

Scriba 7,000 

City: 

1908.  Fulton 9,400 

Towns : 

1909.  Mexico 13,500 

Richland 17,000 

Independent  Telephone  Company  of  Syracuse  and  One. 
Onondaga  County. 

City: 

1908.    Syracuse 215,000 

New  England  Telegraph  Company. 
Oneida  County, 

Towns : 

1907.  Verona $6,650 

1908.  Verona 6,650 

Onondaga  County. 
Towns : 

1907.    Lysander 6,500 

Cities: 

1907.  Syracuse 8,825 

1908.  Syracuse 8,650 

Oneonta  &  Mohawk  Valley  R\ilroad  Company. 
Herkimer  County. 

Towns : 

1907.  German  Flats $8,800 

Warren 1,600 
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People's  Subway  Company  of  Syracuse. 

Onondaga  County. 

City: 

1908.    Syracuse $116,000 

Utica  Gas  and  Electric  Company. 
Oneida  County, 
Cities : 

1908.  Utica $675,000 

1909.  Utica 700,000 


SIXTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
Chemung  County. 
City: 

1908.    Elmira $7,200 

Madison  County. 

Town :  , 

1908.    Lenox 8,000 

Central  New  York  Telephone  and  Telegraph  Company. 
Chenango  County. 
Towns : 

1908.  Norwich $21,000 

1909.  Norwich 18,250 

Madison  County. 

To\ras : 

1908.  Lenox 15,250 

1909.  Lenox 11,500 

City: 

1909.    Oneida 25,000 

Otsego  County. 
Town : 

1908.    Otsego 20,200 
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City: 

1908.  Oneonta $4S,000 

1909.  Otsego 17,000 

City: 

1909.    Oneonta 33,000 

Empire  State  Telephone  and  Telegraph  Company. 
Cortland  County. 
City: 

1908.  Cortland $35,760 

Town: 

1909.  Homer 17,500 

City: 

1909.    Cortland 35,000 

New  England  Teleobaph  Company. 
Tompkins  County. 
City: 

1900.    Ithaca $400 

Kew  York  and  Pennsylvania  Telephone  and  Telegraph 

Company. 
Tioga  County. 
Towns : 

1908.  Barton  .  . $8,500 

Dix 4,125 

1909.  Barton 10,000 

Owego 14,000 


SEVENTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
Cayuga  County. 
Town : 

1908.    Sennett $14,800 
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Livingston  County, 

Town: 

1908.    York    $11,200 

Ontario  County. 
Towns: 

1908.    Farmington 112,000 

Manchester 10,900 

Phelps 19,500 

Victor 9,900 

Empire  State  Telephone  and  Telegraph  Company. 
Ontario  County, 
Towns: 

1908.  East  Bloomfield   $10,425 

Ifaples 10,425 

Canandaigua 19,900 

Phelps 9,500 

1909.  Canandaigna 17,000 

East  Bloomfield   10,000 

Naples 10,000 

Phelps 11,000 

Seneca  County. 
Towns : 

1908.  Seneca  Falls 20,500 

1909.  Seneca  Falls 20,000 

Waterloo 11,000 

Wayne  County, 
Towns : 

1908.  Lyons 15,000 

Palmyra 10,500 

Sodus 8,225 

1909.  Arcadia 11,500 

Lyons 15,000 

Palmyra 11,000 
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Yates  County, 
Towns:  , 

1908.  Jerusalem 8,500 

Milo 11,325 

1909.  Jerusalem 10,000 

Milo 10,000 

New  England  Telegraph  Company. 
Cayuga  County, 

City: 

1901.  Auburn $1,460 

Ontario  County. 

Town: 

1908.    Seneca 3,075 

Seneca  County, 
Towns : 

1902.  Waterloo 2,100 

1907.  Waterloo 3,660 

Steuhcn  County. 

Town: 

1908.  Caton 3,500 

Wayne  County. 

Towns : 

1902.    Rose 2,500 

Walcott 3,000 

Yates  County. 
Town : 

1902.    Milo 900 

New   York   and   Pennsylvania   Telepiiqne   and   Telegraph 

Company. 
Steuben  County. 

Town : 

1909.  Bath $15,000 

Digitized  by  VjOOQIC 


Report  of  the  Attorney-General.  117 

EIGHTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
Chautauqua  County. 

City: 

1908.    Dunkirk $7,200 

Erie  County. 
City: 

1907.  Buffalo 38,250 

Towns: 

1908.  Alden 10,750 

Lancaster 12,400 

West  Seneca 9,760 

City: 

1908.  Buffalo 60,000 

1909.  Buffalo *. .  60,000 

Qenesee  County. 

Towns : 

1908.  Darien 13,500 

Pavilion 12,150 

Buffalo,  Thousand  Islands  and  Portland  Railroad 

Company. 
Niagara  County. 
City: 

1909.  Niagara  Falls $9,500 

Lewiston   and   Youngstown    Frontier   Railroad   Company. 

Niagara  County. 
Town: 

1907.    Lewiston $90,000 

New   York   and  Pennsylvania   Telephone  and   Telegraph 

Company. 
Allegany  County. 
Town: 

1909.    Wellsville $11,500 
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Cattaraugus  County. 
Town : 

1909.    Salamanca    $10,500 

City: 

1909.    Clean 20,000 

Chautauqua  County, 
City: 

1909.    Dunkirk 17,000 


NINTH  JUDICIAL  DISTRICT. 

Consolidated  Water  Company  of  Suburban  New  York. 
Westchester  County, 

Town: 

1909.    Mt.  Pleasant $60,000 

Hudson  Eiver  Telephone  Company. 

Dutchess  County, 

Towns: 

1909.    Fishkill 43,500 

Poughkeepsie 46,500 

City: 

1909.    Poughkeepsie 60,000 

Orange  County. 
Towns : 

1909.    Goshen 13,900 

Newburgh 22,000 

City: 

1909.    Newburgh  . 61,000 

Interurban  Street  Railway  Company. 
Westchester  County. 

City: 

1903.    Mt.  Vernon $25,000 
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New  England  Telegraph  Company. 
Orange  County, 

Town: 

1907.  Wallkill 

1908.  WallkiU 

Westchester  County. 
City: 

1901.  Yonkers 

1902.  Yonkers 

Towns: 

1902.  Greenburg 

Harrison 

Mamaroneck 

City: 

1903.  Yonkers 

1904.  Yonkers 

1905.  Yonkers 

1906.  Yonkers 

Towns : 

1907.  Greenburg 

Harrison 

Scarsdale 

Cities: 

1907.  Mt.  Vernon. 

New  Rochelle 

Yonkers 

Town: 

1908.  Greenburg 

City: 

1908.  Yonkers 

1909.  Yonkers 

New  York  City  Railway  Company. 
Westchester  County. 
City: 

1904.  Mt.  Vernon 

1905.  Mt.  Vernon 
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$7,225 
7,150 


10,500 
12,000 

6,200 
3,700 
2,800 

11,500 
11,500 
12,000 
15,400 

8,700 
4,375 
4,200 

900 

2,150 

16,080 

8,700 

16,080 
16,100 


$25,000 
^25,000 
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1906.  Mt.   Vernon $30,000 

1907.  Mt.  Vernon 40,000 

1908.  Mt.  Vernon 40,000 

Xew  York  Interurban  Water  Company. 
Westchester  County. 
Towns : 

1909.  Harrison $42,000 

Mamaroneek 89,000 

Rye 8,000 

Eastchester 35,000 

City: 

1909.    ISTew  Roehelle 30,000 

Orange  County  LioirTiNo  Company. 

Orange  County. 

City: 

1909.    Middletown $90,000 

Tarrytown,  White  Plains  and  Mamaroneck  Railroad 

Company. 

Westchester  County. 

Towns : 

1901.  Greenburg $40,000 

Harrison,  Mamaroneck  and  Scarsdale. .  50,000 

White  Plains 35,000 

Towns : 

1902.  Greenburg 42,000 

Harrison  and  Mamaroneck 36,000 

Scarsdale  and  White  Plains 61,000 

Towns: 

1903.  Greenburg 66,000 

Harrison  and  Mamaroneck 51,000 

Scarsdale  and  White  Plains 82,000 

Towns : 

1904.  Greenburg 66,000 

Harrison 16,000 

Mamaroneck 35,000 

•     White  Plains 55,000 
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Towns: 

1905.  Harrison  $16,000 

Mamaroneck 35,000 

White  Plains 65,000 

Towns : 

1906.  Greenburg 70,000 

Harrison 16,000 

Mamaroneck 3,500 

White  Plains 65,000 

Towns : 

1907.  Greenburg 107,000 

Harrison 22,000 

Mamaroneck 53,800 

White  Plains 106,600 

Towns: 

1908.  Greenburg 93,000 

Harrison 22,000 

Mamaroneck 48,000 

White  Plains 107,000 

Towns: 

1909.  Greenburg 96,000 

Harrison 12,000 

Mamaroneck 48,000 

Scarsdale 48,000 

White  Plains 114,000 

Westchester  Ei^ectric  Railroad  Company. 
Weatckegter  County. 
City: 

1900.  Mt.  Vernon $165,100 

Town: 

1901.  Pelham 26,000 

City: 

1901.  New  Rochelle 149,000 

Town: 

1902.  Pelham 26,000 

Cities: 

1902.    Mt.  Vernon 190,000 

New  Rochelle 151,000 
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Town: 
1903. 

Cities : 
1903. 

Town: 
1904. 

Cities: 
1904. 

Towns : 
1905. 

Cities : 
1905. 


Towns : 
1906. 

Cities: 
1906. 


Towns : 
1907. 

Cities : 
1907. 


Towns: 
1908. 

Cities : 
1908. 


Eastchester   $30,000 

Pelham 30,000 

Mt.   Vernon 205,000 

New  Rochelle 153,000 

Eastchester 77,000 

Pelham 30,000 

Mt.  Vernon 240,000 

New  Eoehelle 175,000 

Eastchester 77,000 

Pelham 30,000 

Mt.   Vernon 245,000 

New  Rochelle 185,000 

Yonkers 33,000 

Eastchester 85,000 

Pelham 35,000 

Mt.  Vernon 301,000 

New  Rochelle 190,000 

Yonkers 38,000 

Eastchester 90,000 

Pelham  .  .• 45,000 

Mt.  Vernon 301,000 

New  Rochelle 210,000 

Yonkers 38,000 

Eastchester 80,000 

Pelham 47,000 

Mt.  Vernon 321,000 

New  Rochelle 210,000 
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Towns : 

1909.    Eastchester $80,000 

Pelham  . 47,000 

Cities: 

1909,    Mt.  Vernon 321,000 

Xew  Eochelle 210,000 

Yonkers 38,000 

Westchester  Lighting  Company. 
We8ich€8ter  County, 
Town: 

1909.    Greenburg ..  , $350,000 

City: 

1909.    New  Roehelle ; .  . ..  480,000 

Yonkers  Electric  Light  and  Power  Company. 
Westchester  County. 
City: 

1904.  Yonkers $104,000 

1905.  Yonkers 115,000 

1906.  Yonkers 161,200 

1907.  Yonkers 220,470 

1908.  Yonkers 225,400 

1909.  Yonkers 200,000 

Yonkers  Railroad  Company. 
Westchester  County. 
Town: 

1901.    Greenburg $10,000 

City: 

1901.  Yonkers 395,000 

Town: 

1902.  Greenburg 15,000 

City: 

1902.  Yonkers 449,000 

Town: 

1903.  Greenburg 21,000 

City: 

1903.    Yonkers 488,000 
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Town: 

1904. 
City: 

1904. 
Town: 

1905. 
City: 

1905. 
Town: 

1906. 
City: 

1906. 
Town: 

1907. 
City: 

1907. 
Town: 

1908. 
City: 

1908. 
Town: 

1909. 
City: 

1909. 


Greenburg. 
Yonkere  .  . 
Greenburg 
Yonkers  .  . 
Greenburg 
Yonkers  .  . 
Greenburg 
Yonkers  .  . 
Greenburg 
Yonkers  .  . 
Greenburg 
Yonkers  .  . 


1910  PROCEEDINGS  SETTLED. 

SECOND  JUDICIAL  DISTRICT. 
(Outside  New  York  City.) 

Amityville  Elkctic  Lioht  Company. 
Suffolk  County. 


Town: 


Babylon. 


Amityville  Water  Works  Company. 
Suffolk  County. 


Town: 


Babylon. 


$21,000 
615,000 

21,000 
740,000 

22,000 
758,000 

30,000 
800,000 

30,000 
800,000 

25,000 
500,000 


$20,000 


$35,000 
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Babylon  Electric  Light  Company. 
Nas9€iu  County. 
Town: 

Oyster  Bay .   $6,500 

Suffolk  County. 

Towns: 

Babylon 35,000 

Islip 4,000 

Village: 

Babylon 23,000 

Glen  Cove  Eailroad  Company. 
Na88au  County. 
Town: 

Oyster  Bay $35,000 

Great  South  Bay  Water  Company. 
Suffolk  County. 
Towns : 

Brookhaven $58,700 

Islip 85,000 

Huntington  Railroad  Company. 
Nassau  County. 
Town: 

Oyster  Bay $24,000 

Suffolk  County. 
Towns : 

Babylon 15,500 

Huntington 43,000 

Jamaica  Water  Supply  Company. 
Nassau  County. 
Town : 

Hempstead $20,000 
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Long  Island  Electric  Railway  Company. 
Nassau  County. 
Town: 

Hempstead $20,000 

Long  Island  Railroad  Company. 
Nassau  County. 
Towns : 

Hempstead $19,900 

North  Hempstead 19,300 

Oyster  Bay 5,900 

Suffolk  County. 
Towns: 

Babylon 11,500 

Brookhaven ; . . .  4,100 

Easthampton 5,400 

Huntington 600 

Southampton 6,900 

Nassau  County  Water  Company. 
Nassau  County, 
Towns : 

North  Hempstead $23,000 

Oyster  Bay : 37,300 

New  York  and  Long  Island  Traction  Company. 
Nassau  County. 
Towns : 

Hempstead $323,000 

North  Hempstead 95,000 

QUEENSBORO  GaS  AND  ElECTRIC  CoMPANY. 
Nassau  County. 

Town:   - 

Hempstead $85,000 

Sea  Cliff  Water  Company. 
Nassau  County. 
Town : 

Oyster  Bay $20,000 
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Suffolk  Gas  and  Electric  Light  Company. 

Suffolk  County. 
Town; 

Islip $50,000 

Sumpwamus  Water  Company. 
Suffolk  County. 
Town: 

Babylon $31,000 


THIRD  JUDICIAL  DISTRICT. 

Albany  Home  Telephone  Company. 
Albany  County. 

City: 

Albany  . $125,000 

Albany  Southern  Eailboad  Company. 
RetiMriaer  County, 

City: 

Rensselaer $215,000 

American  Telephone  and  Telegraph  Company. 
Allany  County. 

City: 

Albany $12,750 

Capitol  Railway  Company. 

Albany  County, 
City: 

Albany $120,000 

Citizens  Standard  Telephone  Company. 
Ulster  County. 
Towns: 

Hurley $1,000 

Olive 1,750 

Rosendale 2,300 
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Shandakon    $2,500 

Ulster 1,100 

Woodstock 1,550 

City: 

Kingston 27,000 

Village : 

Rosendale 2,300 

CoiiOES  Gas  Company. 

Albany  County. 

City: 

Cohoes $160,000 

CoHOES  Railway  Company. 

Albany  County. 
City: 

Cohoes $110,000 

Town : 

Colonie 20,000 

Cohoes-Waterford  Home  Telephone  Company. 

sAlbany  County. 
City: 

Cohoes $23,000 

Commercial  Union  Telephone  Company. 

Albany  County. 
City: 

Watervliet •         $9,100 

Village: 

Green  Island 2,100 

Rensselaer  County. 

Towns : 

Brunswick 4,650 

Hoosick 1,300 

Pittstown 4,000 

Schaghticokc 11,000 

Villages: 

richaghticoke 3,500 

Valley  Falls 2,000 
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Independent  Union  Telephone  Company. 
Albany  County, 

Towns: 

Bethlehem $2,150 

Coeymans '. 1,500 

Colonie 12,500 

City: 

Watervliet 1,500 

Oreene  County, 

Towns: 

Athens 2,500 

Catskill 4,200 

Coxsackie 1,000 

Village: 

Athens 800 

Vhter  County. 

Towns: 

Esopiis 3,300 

Lloyd 3,900 

Marlboro 1,600 

Saugerties 2,500 

Ulster 3,000 

Villages : 

Marlboro 800 

Saugerties 400 

Kingston  Gas  and  Electric  Company. 
Ulster  County. 
City: 

Kingston $200,000 

Murray  Electric  Light  and  Power  Company. 

Sullivan  County. 

Town: 

Thompson $17,000 

5 
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Newburgh  Lioht,  Heat  and  Power  Company. 

Ulster  County. 

Towns : 

Lloyd $1,400 

Marlboro 15,000 

Xew  York  Telephone  Company. 

Albany  County, 

City: 

Albany ! $320,000 

Rensselaer  Home  Telephone  Company. 

Rensselaer  County, 

City: 

Rensselaer $13,000 

Schenectady  Railway  Company. 

Albany  County, 

Town: 

Colonic $360,000 

City: 

Watervliet 85,000 

United  Traction  Company. 
Albany  County. 

Towns : 

Colonic $100,000 

Green  Island 105,000 

Cities: 

Albany 2,100,000 

Cohoes 160,000 

Watervliet 135,000 

Rensselaer  County, 

City: 

Rensselaer 116,000 
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Town: 


Village: 


West  Shore  Home  Telephone  Company. 

Greene  Cotmty. 

Catskill 


CatsKlI 


$12,700 
1,300 


Towns: 


Village : 


Towns: 


Villages: 


Towns: 


FOURTH  JUDICIAL  DISTRICT. 
Adirondack  Home  Telephone  Company. 

Franklin  County. 

Bangor $2,900 

Belmont 2,750 

Burke 1,400 

Chateaugay 2,300 

Dickinson 750 

Malone 16,000 

Moira 1,500 

Malone 11,000 

8t.  Lawrence  County. 

Canton    7,200 

Lawrence 1,600 

Parishville 1,800 

Potsdam 15,000 

Stockholm 1,200 

Canton ; 4,000 

Potsdam 9,000 

Chasm  Power  Co:NrPANY. 

Franklin  County. 

Belmont $1,200 

Burke 1,700 
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Chateaiigay $12,000 

Malone 500 

Village : 

Chateaugay 8,400 

Clinton  Telephone  Company. 
Clinton  County. 

Towns: 

Beekmantown $1,500 

Chazy 1,395 

Peru 1,000 

Plattsbiirg 3,200 

Saranac 1,100 

City: 

Plattsburg 15,000 

Cohoes  Gas  Light  Company. 
Saratoga  County. 
Town : 

Waterf Orel  $8,000 

Cohoes- Watekfoed  Home  Telephone  Company. 
Saratoga  County, 
Town: 

Waterford $8,950 

Village : 

Waterford 6,500 

COMMEECIAL  UnION  TELEPHONE  CoMPANY. 
Essex  County. 

Towns: 

Clxesterfield    $1,650 

Crown  Point 2,000 

Essex 800 

Westport 1,300 

Willsboro 1,600 
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Saratoga  County. 

Towns: 

Half  Moon $4,150 

Malta 4,300 

Milton 4,000 

Moreau 3,200 

Northumberland 1,700 

Saratoga  Springs 21,500 

Saratoga 4,500 

Stillwater 3,500 

Wilton '. 2,700 

Villages: 

Ballston  Spa 3,500 

Mechanicville 3,750 

Mechanicville 1,300 

Schuylerville 3,700 

Warren  County. 

Towns: 

Caldwell 3,500 

Qiieensbury 2,500 

Warrensburg 3,500 

City: 

Glens   Falls 22,000 

Villages: 

Lake  George 2,800 

South  Glens  Falls 1,600 

Washington  County, 

Towns: 

AiTgyie    1,500 

Cambridge 1,000 

Fort  Edward   3,000 

Granville 1,500 

Greenwich 6,000 

Hartford 3,200 

Kingsbury 9,000 

Whitehall 1,200 
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Villages : 

Argyle 400 

Cambridge 600 

Fort  Edward   2,100 

Greenwich 6,000 

Hudson  Falls 7,200 

Consolidated  Electbic  Company. 
Saratoga  County. 

Towns: 

Northumberland $500 

Saratoga 7,000 

Washington  County, 

Towns: 

Cambridge 4,000 

Easton  .  .  *. 3,500 

Greenwich 11,000 

Jackson 700 

AVhite   Creek    3,500 

Co-OPERANT  Telephone  Company. 

Washington  County, 

Towns : 

Dresden $1,200 

Putnam 4,500 

Whitehall 6,800 

Village : 

Whitehall 5,200 

Edison  Electric  Light  and  Power  Company. 

Montgomery  County. 

City: 

Amsterdam $37,000 

Edison  General  Electric  Company. 
Schenectady  County. 

Town: 

Eotterdam $4,000 


Digitized  by  VjOOQiC 


Report  of  the  Attorney-Gexeral.  135 

City: 

Schenectady $12,000 

FoiTOA,  Johnstown   and   Gloversville   Eailroad   Company. 

Fulton  County. 

Cities: 

Jloversville $91,000 

Johnstown 65,500 

Montgomery  County. 

City: 

Amsterdam 103,700 

Glens  Falls  Gas  and  Electric  Company. 

Warren  County. 

City: 

Glens  Falls    $65,000 

Hannawa  Falls  Water  Power  Company. 
8i.  Lawrence  County, 
Town: 

Potsdam $1,900 

Hudson  Valley  Railway  Company. 
Saratoga  County. 

Towns: 

Greenfield $1,100 

Halfmoon 50,000 

Milton 13,000 

Moreau 21,000 

Saratoga 17,600 

Saratoga  Springs 53,500 

Stillwater 62,000 

Waterford 21,000 

Ballston  Spa    10,000 

Mechanicville 39,000 

Saratoga  Springs 40,000 

Schnvlerville 12,500 


Digitized  by  VjOOQIC 


136 


Towns : 

Village : 
City: 

TowTis : 
Villages 


Towns : 


City: 

Villages 
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Stillwater $18,000 

South  Glens  Falls 20,000 

Waterford 10,000 

Warren  County. 

Caldwell 15,000 

Queensbury 15,000 

Lake  George  . 12,000 

Glens  Falls 90,000 

Washington  County. 

Fort  Edward    44,000 

Greenwich 22,000 

Kingsbury 45,000 

Hudson  Falls 27,000 

Fort  Edward   26,000 

Greenwich 14,000 

Independent  Union  Telephone  Company. 

Montgomery  County. 

Florida $6,100 

Glen 2,200 

Minden 1,250 

Mohawk 3,500 

Palatine  . 4,000 

St.  Johnsville 1,200 

Amsterdam 1,200 

Fultonville 500 

Fonda 600 

St.  Johnsville 200 
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Schenectady  County, 
Towns : 

Glenville $7,600 

Xiskayuna 1,300 

Interstate  Telephone  Company. 

Montgomery  County, 

Towns: 

Minden $1,200 

St.  Johnsville 700 

Villages: 

Fort  Plain   800 

St.  Johnsville 700 

Granville  Electric  and  Gas  Company. 
Washington  County, 

Town: 

Granville $18,000 

liOziER  Light  and  Power  Company  and  Plattsburg  Light, 
Heat  and  Power  Company. 

Clinton  County, 

City: 

Plattsburg .' $37,000 

Massena  Electric  Light  and  Power  Company. 
St,  Laujrence  County. 

Town: 

Massena $14,000 

Mountain  Home  Telephone  Company. 

Essex  County. 

Town: 

St.  Armond $2,000 

Village : 

Bloomingdale '      150 

Franklin  County, 

Town: 

Harrietstown 3,500 
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Village: 

Saranac  Lake $3,500 

Northern  Power  Company. 

8i.  Latorence  County. 
Towns: 

DeKalb $12,000 

Grouverneur 10,000 

Lisbon 7,700 

Pierrepont 400 

Potsdam 6,700 

Paul  Smith's  Electric  Light  and  Power  Company. 

Clinton  County.  • 

Town: 

Black  Brook $400 

Franklin  County. 

To^vns : 

Franklin 600 

Harrietstown 40,000 

Plattsburg  Gas  and  Electric  Company. 

Clinton  County, 

City: 

Plattsburg $37,000 

Potsdam  Electric  Light  and  Power  Company. 

St.  Lawrence  County. 

Town : 

Potsdam $14,000 

Rutland  Railroad  Company. 
Clinton   County. 

Town : 

•     Champlain $28,200 

Franklin  County, 

Town : 

Malone 12,700 
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Schenectady  Home  Telephone  Company. 

Schenectady  County, 

City: 

Schenectady $85,000 

Schenectady  Railway  Company. 
Saratoga  County, 

Town: 

Milton $37,000 

Schenectady  County. 

Towns: 

GlenviUe 45,000 

Niskayuna 160,000 

Rotterdam 63,000 

City: 

Schenectady "   950,000 

St.  Lawrence  Water  Company. 
St,  Lawrence  County. 
Town: 

Massena $35,000 

Spring  Brook  Water  Company. 

Warren  County. 

Town: 

Queensbnry $5,000 

Washington  County. 

Towns: 

Fort  Edward   2,000 

Kingsbury 58,000 

United  Gas,  Electric  Light  and  Fuel  Company. 
Saratoga  County. 

Town: 

Moreau $16,000 

Washington  County. 

Towns: 

Fort  Edward   24,000 

Kingsbury 20,000 
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United  Traction  Company. 
Saratoga  County, 

Town: 

Waterford $110,800 

Watebford  Water  Works  Company. 

Saratoga  County, 

Town: 

Waterford $20,000 


FIFTH  JUDICIAL  DISTRICT. 
American  Telephone  and  Telegraph  Company. 

Onondaga  County. 

City: 

Syracuse $15,000 

Consolidated  Water  Company  of  Utica. 

Oneida  County, 

Towns: 

Deerfield $39,000 

Xew  Hartford 37,000 

Whitestown 65,000 

City: 

Utica 775,000 

Independent  Union  Telephone  Company. 

Herkimer  County. 

Towns : 

Danube $2,600 

Herkimer  .  .^ 1,400 

German  Flats 1,300 

Little  Falls 1,200 

Schuyler 3,200 

Village : 

Herkimer 650 
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Interstate  Telephone  Company. 

Herkimer  County, 

Towns: 

Danube : . . .  $2,500 

Fairfield 3,000 

Little  Falls 2,000 

Manheim 4,000 

Salisbury 1,200 

Stark 1,400 

City: 

Little  Falls    14,000 

Village: 

Dolgeville  . 2,800 

Oneida  Railway  Company. 
Oneida  County. 
City: 

Oneida $90,900 

Rome  Gas,  Electric  Light  and  Power  Company. 

Oneida  County.  "; 

City:  -»' 

Rome $175,000 

Syracuse  Lighting  Company. 
Onondaga  County. 

Towns: 

DeWitt $34,000 

Geddes 27,000 

City: 

Syracuse $2,200,000 

Syracuse  Rapid  Transit  Company. 

Onondaga  County. 

Towns: 

DeWitt $98,000 

Geddes 65,000 

Manlius 5,000 

Onondaga 85,000 

Salina 40,000 

City: 

Syracuse 2,100,000 
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Utica  Gas  and  Electric  Company, 
Oneida  County. 

Towns: 

Deerfield $17,000 

New  Hartford   35,000 

City: 

tJtica 47,000 

Herkimer  County, 

Town: 

German  Flats 60,000 

Utica  and  Mohawk  Valley  Railway  Company. 

Herkimer  County, 

Towns : 

Frankfort $37,800 

Herkimer 30,000 

City: 

Little  Falls 50,000 

Oneida  County. 

City: 

.    Utica 950,000 

Whitesboro  Water  Works  Company. 

Oneida  County. 
Town  of  Whitestown   and   Village  of 

Whitesboro $4,000 


SIXTH  JUDICIAL  DISTRICT. 

Elmira  and  Sp:neca  Lake  Traction  Company. 
Chemung  County. 

Towns: 

Horseheads  and  Veteran $10,000 

Schuyier  County. 

Towns: 

,    Dix 15,500 

Montour 18,000 

Reading 60O 
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Elmiea  Wateb,  Light  and  Eailboad  Company. 

Chemung  County, 

Towns: 

Elmira $31,080 

Horseheads 45,140 

Southport 592 

City: 

Elmira 1,058,850 

Homeb  and  Cortland  Gas  Light  Company. 

Cortland  County. 

Towns: 

Cortlandville $4,000 

Homer 7,000 

City: 

Cortland 60,000 

Home  Telephone  Company  of  Amenia. 
Otsego  County, 
Town: 

Maryland $1,000 

City: 

Oneonta 21,000 

Ithaca  Electbic  Light  and  Poweb  Compai^y. 
Tompkins  County, 

City: 

Ithaca $150,000 

Ithaca  Gas  Light  Company. 

Tompkins  County. 

City: 

Ithaca  ... $110,000 

Nobwich  Gas  and  Electric  Company. 

Chenango  County. 

Town : 

Iforwich • $40,000 
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Citv 


Town: 


Towns: 


Towns : 


City: 


Towns: 


Report 

OF  THE  Attorney-General. 

Oneonta 

Light  and  Power  Company. 

Otsego  County. 

Oneonta  .  .  . 

$40,000 

OwEQo  Gas  Light  Company. 

Tioga  County, 

Oweeo  .... 

$11,000 

York  State  Telephone 

Company. 

Broome  County. 

Baxter  .  .  . 

• 

$2,000 

2,700 

800 

Chenango  .  . 
Lisle  .... 

TrifiTigle  ,  . 

1,000 
100 

Vestal  .  .  . 

Windsor  .  , 

2,000 

Chemung  County. 

Big  Flats   . 

300 

Erin 

2,000 

10,500 

500 

1  000 

Horseheads 

Southport  . 
Van  Etten  . 

Veteran  .  . 

9^0 

Elmira  ... 

2,400 
56,000 

Elmira  .  .  . 

Tioga  County. 

1 

Candor .  .  . 

2,000 
2,800 

Spencer  .  .  , 

«  .  .  . 
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SEVENTH  JUDICIAL  DISTRICT. 

Canisteo  Gas  Company. 
Steuben  County. 
Town: 

Canisteo $26,000 

Geneva-Seneca  Electric  Company. 
Ontario  County, 
City: 

Geneva $77,000 

Seneca  County. 
Tu\nis: 

Waterloo 7,500 

Seneca  Falls 16,000 

HoRNELL  Gas  Light  Company. 
Steuben  County. 

Citv: 

Kornell $120,000 

Independent  Union  Telephone  Company. 

Livingston  County. 

Towns: 

Avon $2,000 

Caledonia 2,200 

Lima 2,500 

Villages : 

Avon 750 

Caledonia 250 

Lima 50O 

Ontario  Coun^f^ 

Towns : 

Canandaigua 2,600 

East  Bloomfield 2,350 

West  Bloomfield 1,750 

Village: 

Canandaigua 650 
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Penn  Yan  Gas  Light  Company. 

Yates  County. 

Town : 

Milo $10,000 

Sexeca  County  Home  Telephone  Company. 

Seneca  County. 

Towns : 

Seneca   Falls    $15,000 

Waterloo 800 

Villages : 

Seneca  Falls 9,000 

Waterloo 6,500 

Wayne  County  Gas  and  Electric  Company. 
Wayne  County. 
Town : 

Galen $16,000 

Wayne    County   Gas   and   Electric    Company    (Lyons    Gas 
Light  Company). 

Wayne  County. 

Town: 

Lyons $6,800 

Wayne  County  Gas  and  Electric  Company  (New  Gas  Light 
AND  Fuel  Company)". 
Wayne  County. 
Town : 

Arcadia $32,000 

Wayne  County  Gas  and  Electric  Company   (Xewark  Gas 
Light  and  Fuel  Company). 

Wayne  County. 

Town: 

Arcadia $18,000 
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Wayne  County  Gas  and  Electbic  Company  (Palmyra  Gas 
AND  Electric  Company). 

Wayne  County. 

Town: 

Palmyra $11,000 

Wayne  County  Gas  and  Electric  Company  (Wayne  County 
Electric  Company). 

Wayne  County. 
To\vn: 

Lyons $24,000 


EIGHTH  JUDICIAL  DISTRICT. 

American  Telephone  and  Telegraph  Company. 
Erie  County. 
Citv: 

Buffalo $60,000 

Buffalo  General  Electric  Company. 
Erie  County. 
City: 

Buffalo $1,600,000 

Batavia  Home  Telephone  Company. 
Oenesee  County. 

Town: 

Batavia $11,000 

Village : 

Batavia 7,500 

Buffalo  Natural  Gas  Fuel  Company. 

Erie  County. 
City: 

Buffalo .' $1,500,000 
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Buffalo  Southerx  Railway  Company. 

Erie  County. 

Towns : 

East  Hamburg $48,000 

West  Seneca 80,000 

Hamburg 30,400 

City: 

Lackawanna 15,200 

Cataract  Power  axd  Conduit  Company. 

Erie  County, 
City: 

Buffalo $1,875,000 

Central  Dock  and  Terminal  Company. 
Erie  County. 

City: 

Buffalo $14,600 

Dunkirk  Home  Telephone  Company. 

Chautauqua  County. 

City: 

Dunkirk $13,000 

Independent  Union  Telephone  Company. 

Chautauqua  County. 

Towns : 

Hanover $1,500 

Portland 2,200 

Ripley 1,800 

Sheridan 2,100 

Westfield 2,200 

Village : 

Silver  Creek 50O 

Erie  County. 
Towns: 

Amherst 1,500 

Brant 1,100 


Digitized  by  VjOOQIC 


City: 

Village : 

Towns: 


Villages 


Towns : 


Villages 
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City: 
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Evans $2,400 

Hamburg 1,400 

Tonawanda 1,800 

Tonawanda 1,300 

Kemnore 900 

Oenesee  County. 

Alabama 2,800 

Batavia ' 2,300 

LeEoy 2,700 

Oakfield 1,800 

Stafford , .  .  .  2,300 

Batavia 2,300 

LeRoy 700 

Oakfield 200 

Orleans  County, 

Ridgeway 8,500 

Shelby 3,500 

Medina 5,500 

Medina 2,000 

Wyoming  County. 

Covington 1,250 

Middlebury 2,500 

Keystone  Gas  Company. 
Cattaraugus  County. 

Clean $155,000 

Niagara  County  Home  Telephone  Company. 

Erie  County. 

Tonawanda $6,500 
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Niagara  County, 

Towns : 

Lockport $2,000 

Newfane , . . .  1,000 

Cities : 

Lockport 20,000 

Niagara  Falls 40,000 

North  Tonawanda 15,000 

Niagara  Light,  Hpiat  and  Power  Company. 

Eri^  County. 

Towns : 

Amherst $6,000 

Tonawanda 9,000 

City: 

Tonawanda 45,000 

Niagara  County, 

City: 

North  Tonawanda   '         41,000 


Towns: 


Village : 


Wyoming  County  Home  Telephone  Company. 

Wyoming  County. 

Orangeville $1,000 

Warsaw 3,250 

Warsaw 2,000 


Towns: 


NINTH  JUDICIAL  DISTRICT. 

Consolidated  Water  Company. 
Westchester  County. 

Greenbiirg $175,000 

Scarsdale 13,000 
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Cornwall  Telephone  Company. 

Orange  County, 

Town: 

Cornwall $6,000 

Dutchess   County   Telephone   Company   of  Poughkeepsie, 

N.  T. 

Dutchess  County, 

City: 

Poughkeepsie $32,000 

Hudson  Counties  Gas  and  Electric  Company. 
Orange  County, 
Town: 

Cornwall $14,000 

Newburgh  Home  Telephone  Company. 

Orange  County. 

City: 

2fewburgh $25,000 

Xewburgh  Light,  Heat  and  Power  Company. 

Dutchess  County. 

City: 

Poughkeepsie $1,400 

Orange  County. 

Towns : 

K'ew  Windsor 18,000 

Newburgh 6,000 

City: 

Newburgh 160,000 

New  York  Inter-urban  Water  Company. 
Westchester  County. 

Town: 

Mamaroneck 93,000 
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Orange  County  Tbactiox  Company. 
Orange  County, 
Towns : 

Montgomery $40,000 

Xewburgh 47,000 

City: 

Jf  ewburgh 110,000 

Orange  County  Lighting  Company. 
Orange  County, 

City: 

Middletown $100,000 

Port  Jervis  Light  and  Power  Company. 

Orange  County, 

City: 

Port  Jervis $30,000 

Port  Jervis  Traction  Company. 

Orange  County, 

City: 

Port  Jervis $10,000 

Port  Jervis  Water  Works  Company. 

Orange  County. 

City: 

Port  Jervis $90,000 

Poughkeepsie  City  and  Wappinger  Falls  Electric  Railway 

Company. 
Dutchess  County. 

City: 

Poughkeepsie $135,000 

Town : 

Poughkeepsie 75,000 

Rockland  Light  and  Power  Company. 
Rockland  County. 
Towns : 

Clarkstown $32,000 

ITaverstraw 28,000 
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Orangetown $110,000 

Ramapo 20,000 

Stony  Point 500 

SuFFEBN  Gas  Company. 

Rockland  County. 

Eamapo $10,000 


SPECIAL  FRANCHISE  TAX  PROCEEDINGS  PENDING, 
NEW  YORK  CITY. 


ELECTEIC  LIGHT  AXD  POWER. 

Xew  York  and  Queens. Electric  Light  and  Power  Company. 

Borough  of  Queens, 
1907 $300,000 

GAS  COMPANIES. 

Brooklyn  Union  Gas  Company. 
Borough  of  Brooklyn. 

1906 $15,600,000 

1907 17,200,000 

1908 18,500,000 

1909 16,300,000 

STew  York  and  Queens  Gas  Company. 

Borough  of  Queens. 

1907 $140,000 

New  York  Mutual  Gas  Light  Company. 

Borough  of  Manhattan. 

1900 $2,326,174 

1901 2,300,000 

1902 2,400,500 

1903 2,580,000 
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1904 $2,831,500 

1905 2,980,000 

1906 3,975,000 

1907 4,050,000 

1908 4,000,000 

1909 2,225,000 

Standaed  Gas  Light  Company. 

Boroughs  of  Uankattan  and  Brons. 

1900 $3,127,790 

MISCELLANEOUS  COMPANIES. 
Abbaham  &  Stbaus. 

Borough  of  Brooklyn. 
1909 $18,000 

Abbcckle  Beothees. 

Borough  of  Brooklyn. 

1908 $7,200 

Borough  of  Brooklyn. 

1909 7,200 

Christina,  Aebuckle,  Trust 

Borough  of  Brooklyn, 

1908 $1,100 

Automatic  Fire  Alarm  Company. 

Borough  of  Manhattan. 

1907 $60,000 

Empire  City  Subway  Company,  Limited. 
Boroughs  of  Manhattan  and  Bronx. 

1907 $7,840,000 

A.  D.  Matthews  &  Sons. 

Borough  of  Brooklyn. 

1909 $10,000 
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JoHX  B.  McDonald. 

Borouqh  of  Bronx. 

1902 $5,000 

1903 5,000 

1904 12,500 

KTew  York  Mail  and  Xewspapek  Transportation  Company. 

Boroughs  of  Manhattan  and  Brooklyn. 

1906 $90,000 

1907 90,000 

New  York  Pneumatic  Service  Company. 

Borough  of  Manhattan. 

1907 $150,000 

Tubular  Dispatch  Company. 

Borough  of  Manhattan. 

1906 $140,000 

Peter  Cooper's  Glue  Factory. 

Borough  of  Brooklyn. 

1906 $500 

1908 11,000 

1909 6,000 

Stock  Quotation  Telegraph  Company. 

Borough  of  Manhattan. 

1907 $160,000 

MISCELLAXEOUS  EAILWAYS. 

Hudson  and  Manhattan  Railroad  Company. 
Borough  of  IHanhattan. 

1908 $6,900,000 

1909 8,000,000 

LoNo  Island  Kaileoad  Company. 

Borough  of  Queens. 

1901 $80,000 

1902 80,000 
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Boroughs  of  Brooklyn  and  Queens. 
1903 $87,000 

Borough  of  Brooklyn. 

1904 30,000 

Borough  of  Queens. 

1906 30,000 

1907 100,000 

Boroughs  of  Brooklyn  and  Queens. 

1908 1,143,400 

1909 1,113,100 

Manhattan  Eailway  Company. 
Boroughs  of  Manhattan  and  Bronx. 

1906 *. .         $62,700,000 

Borough  of  Manhattan. 

1907 72,000,000 

Borough  of  Bronx. 

1907 2,900j00O 

Borough  of  Manhattan. 

1908 75,000,000 

Borough  of  Bronx. 

1908 3,500,000 

Borough  of  Manhattan. 

1909 75,000,000 

Borough  of  Bronx. 

1909 3,500,000 

New  York  and  Long  Island  Railroad  Company. 

(E.  P.  Bryan  et  al.  as  Trustees.) 
Borough  of  Manhattan. 

1908 $3,175,000 

Borough  of  Queens. 

1908 1,675,000 
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Borough  of  Manhattan, 

1909   $3,350,000 

Borough  of  Queens. 

1909 1,500,000 

KAILROAD  COMPAXIES. 
Harlem  Kiver  axd  Portchester  Railroad. 

Borough  of  Bronx. 

1903 ; $22,000 

1909 601,900 

Jamaica  and  South  Shore  Railroad  Compaxy. 

Borough  of  Queens. 

1908  . $1,000 

Xew  York  Central  and  Hudson  River  Railroad  Company 

(Park  Avenue). 

Borough  of  Manhattan. 

1900 $10,192,000 

1901 10,050,600 

1902 10,050,000 

1903 10,050,000 

1904 10,009,000 

1 905 10,300,000 

1906 11,200,000 

1907 11,500,000 

1908 12,299.400 

1909 13,115,200 

TfEW  York  Central  and  Hudson  River  Railroad  Company 
(Eleventh  Avenue). 

Borough  of  Manhattan. 

1906 $1,650,000 

1907 2,400,000 

1908 4,629,900 

1909 4,572,000 


Digitized  by  VjOOQIC 


158  Repoet  of  the  Attoeney-Oeneral. 

Borough  of  Bronx. 

1906 $125,000 

1907 200,000 

1908 786,300 

1909 898,100 

IliciiMOXD  Lighting  A^"D  Raij.road  Company. 

Borough  of  Richmond. 

1907 $500,000 

1909 534,900 

Staten  Island  Railway  Company. 
Borough  of  Richmond. 

1908 $84,800 

1909 84,70O 

Staten  Island  Midland  Railroad  Company. 
Borough  of  Richmond. 

1907 : $160,000 

1909 175,000 

Staten  Island  Rapid  Transit  Railway. 
Borough  of  Brooklyn. 

1908 $270,000 

1909 316,000 

Williams  Terminal  Railway  Company. 

Borough  of  Brooklyn. 

1907 $4,000 

YoNKEKS  Railroad  Company. 

(Leslie  Sutherland,  Receiver.) 
Borough  of  Manhattan. 

1909 $73,000 

STREET  RAILWAY  COMPANIES. 

BrooMyn  Uapid  Transit  System. 

Brooklyn  City  Railroad  Company. 

Borough  of  Brooklyn  and  Queeyts. 

1901 $9,476,950 

1902 11,109,000 
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1903 $12,502,000 

1904 11,260,000 

1905 13,980,000 

Bkooklyit    City    Kailkoad    Company    (Bbooklyn    Heights 
Railboad,  Lessor). 

Borough*  of  Brooklyn  and  Queens. 

1906 $17,374,000 

1907 21,710,000 

Borough  of  Brooklyn. 
1908 19,810,400 

Borough  of  Queens. 

1908 1,967,000 

Borough  of  Brooklyn. 

1909 18,180,000 

Borough  of  Queens. 
1909 1,891,000 

Bkookt.yn  City  and  Nkwtown  Raileoad  Compaxy. 
Boroughs  of  Brooklyn  and  Queens. 

1907 $3,000,000 

1908 3,000,000 

1909 2,515,000 

Brooklyx  Easteen  District  Terminal. 

Borough  of  Brooklyn. 

1909 $75,000 

Brooklyn  Heights  Railroad  Company. 

Borough  of  Brooklyn. 

1905 $95,000 

1909 75,000 

Brooklyn  Union  Elevated  Railroad  Company. 

Borough  of  Brooklyn. 

1905 $6,050,000 

1909 18,019,000 
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Brooklyn,  Queens  County  and  Suburban  Railroad  Company. 

Boroughs  of  Brooklyn  and  Queens. 

1901 $1,835,100 

1902 1,480,000 

1903 1,575,000 

1904 1,355,000 

1905 1,910,000 

190G 2,316,000 

1908 3,235,200 

Borough  of  Brooklyn. 

1909 2,997,500 

Borough  of  Queens. 

1909 235,300 

Canarsie  Railroad  Company. 

Borough  of  Brooklyn. 

190S $34,600 

1909 31,200 

Coney  Island  and  Brooklyn  Railroad  Company. 

Borough  of  Brooklyn, 

1901 $1,139,000 

1907 1,700,000 

1908 2,750,000 

1909 2,543,000 

Coney  Island  and  Gravesend  Railway  Company. 

Borough  of  Brooklyn. 

1902 $145,000 

1903 105,000 

1904 95,000 

1909 120,000 

Xassau  Electric  Railroad  Company. 

Borough  of  Brooklyn. 

1907 $10,950,000 

1908 14,328,000 

1909 13,280,400 
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Xew  York,.  Brooklyn  and  Manhattan  Beach  Railway. 
Borovgha  of  Brooklyn  and  Queens. 

1908 $509,400 

1909 669,400 

New  York  and  Rockaway  Beach  Railway  Company. 
Boroughs  of  Brook! yn  and  Queens. 

1908 •  $288,800 

1909 254,800 

Sea  Beach  Railway  Company. 
Borough  of  Brooklyn. 

1909 $87,100 

Pbospect  Park  and  Coney  Island  Railway  Company  —  South 

Brooklyn  Railway  Company,  as  Lessee. 

Borough  of  Brooklyn. 

1907 $20,000 

1908 .  32,500 

1909 273,000 

Metropolitan  System. 
i^othing. 

Second  Avenue  System. 

Second  Avenue  Railway  Company. 
Borough  of  Manhattan. 

1901 $4,055,480 

1902 , 4,417,700 

1903 4,210,000 

1904 4,210,000 

1905 4,425,000 

1906 4,425,000 

1907 5,770,000 

1908 .    5,780,000 

1909 4,500,000 

Third  Avenue  System. 
Nothing. 
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WATER  (X)MPAXIES. 

CnvsTAL  Watkic  Company  of  Ei)<;k\vatku. 

lioroiiffh  of  Rirlnnonti. 

inoi $105,000 

1002 125,000 

1004 128,01)0 

(^I'KKNS    (\)r\TY     WaTKU    (\)MPAXY. 
liorouifh   of  Queens. 

1000 $170,504 

1001 179,500 

1002 170,500 

lOO;] 179,000 

1004 190,000 

1005 190,000 

1000 210,000 

1007 240,000 

lOOS .300,000 

1 000  .  . 275,000 

^foNTAiK  Watkr  Company. 

Horinnjh    of  Queena. 

1 OOS $5,270 

1000 5,300 


SECOND  jrDICIAI.DlSTRKn^-  OrTSIDE  NEW  YORK 

crrv 

HrMIXUTO-N     liAIl.UOAl)    CoMPANY. 

Suffol/c   Count}/. 

Town : 

3  000.    Tliintiiigton $17,500 

Xk\v  Vokk  Tklkpiiom-:  Company. 

XasfidK    Cotintif. 

Towns: 

1000.    TIoini)sten(l $'520,000 

Xortli   TlVmpstcad $100,000 
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Xew  York  and  Xew  Jersey  Telephone  Company. 

Suffolk  County. 

Towns : 

1908.    South  Hampton $58,000 

Queens  County  Water  Company. 

Nassau   County. 

Town : 

1900.  Hempstead $65,000 

1901.  Hempstead 65,000 

1902.  Hempstead 67,000 

1903.  Hempstead 72,000 

1904.  Hempstead 92,000 

1905.-  Hempstead 95,500 

190G.    Hempstead 110,000 

1907.  Hempstead 160,000 

1908.  Hempstead 180,000 

1900.    Hempstead 180,000 


THIRD  JUDICIAL  DISTRICT. 

Albany  and  Hudson  Railroad  Company. 
Cohimh'a  County. 
Town : 

1907.  Kinderhook $8,500 

City: 

1908.  Hudson 80,000 

Rensselaer  County. 
City: 

1909.  Rensselaer 40,000 

American  Te/j-: phone  and  Telegraph  Company. 
Columbia  C<funty. 
Town : 

1908.    Livingston $9,350 
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Rensselaer  County. 
City: 

1907.  Troy $28,950 

1908.  Troy 28,950 

Catskill  Mountain  Railway  Company. 
Oreene  County. 
Town: 

1909.  Catskill $18,000 

CoHOES  Railway  Company. 
Albany  County. 
Town: 

1906.  Colonie .$18,000 

1907.  Colonie 20,000 

1908.  Colonic..  . 20,000 

Commercial  Union  Telephone  Company. 

Rensselaer  County. 

City: 

1908.  Troy $115,000 

1909.  Troy 115,000 

Delawabe  and  Hi'DSON  Company. 

Albany  County. 

City: 

1908.  Albany $203,500 

RensteUier  County. 
City: 

1909.  Troy $200,000 

Fitchburo  Railroad  Company. 

Rensselaer  County. 
Towns : 

1908.    Hoosick $13,600 

Pittstown 2,300 

Schaghticoke 4,900 

City: 

1908.    Troy 31,400 
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1907. 


City: 
1907. 
1908. 
■1909. 


City: 
1908. 
1909. 


City: 
1909. 


City: 
1907. 
1908. 


City: 
1903. 


Cities : 
1907. 

Cities : 
1908. 
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Green  Island  Water  Supply  Company. 
Albany  County. 

Green  Island $14,000 

Hudson  River  Bridge  Company. 

Albany  County. 

Albany $220,470 

Albany 798,700 

Albany 781,500 

Rensselaer  County. 

Rensselaer 480,000 

Rensselaer 630,000 

Hudson  River  Telephone  Company. 
Albany  County. 

Albany $310,700 

Rensselaer  County. 

Troy 103,200 

Troy 115,500 

McCreary  and  Powers  (D.  &  H.). 

Albany  County. 

Cohoes $5,000 

Municipal  Gas  Company. 
Albany  County. 

Albany $1,500,000 

Watervliet 40,000 

Albany 1,050,000 

Watervliet 40,000 
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Towns : 

1909.    (\)l()iiic $4,000 

1909.    Groeii  Island 9,000 

Cities : 

1909.    Albany 1,135,000 

Watcrvliet 50,000 

XkW  ENCfLAXI)  TeLK(JRAIM1  (\)MPAXY. 
h'rnssrlarr  County. 

City: 

1907.  Troy $4,550 

1908.  Troy 4,500 

Xew  York  Central  and  Hudson   River  Railroad  Company. 

Alba  hi/   County, 

Cities: 

1907.  Albany $257,Gi)0 

1  own : 

1908.  Coeynians 6,000 

Cities : 

1908.  Albany 199,300 

Cohoes 15,100 

Town : 

1909.  Xew  Scotland 4,G00 

Cities: 

1909.    Albany 192,600 

Cohoes 15,100 

Col  inn  hi  a  County. 

City: 

1908.  Hudson 26,300 

1 909.  Hudson 26,300 

Crccnc   County. 

Town : 

1908.  Catskill 65,600 

1909.  Catskill 65,600 
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Rmsselacr  County. 
Cities: 

IOCS.    Rensselaer $:5()(),T00 

Troy '. ...  54,100 

Town : 

1909.    Schodaek 3,500 

Cities : 

1909.    Rensselaer 295,800 

Trov 54,100 

T'l.Htcr   Count  I/. 

City: 

1907.  Kingston 10,500 

1908.  Kingston 05,900 

1909.  Kingston 07,000 

Xkw  Youk,  Oxtauio  AM)  Wkstkkn   Railway  (\)MI»a\y. 

I'lsirr   Count}/. 

Town : 

190S.     Wawarsing $8,400 

1909.    Wawarsing 8,400 

Troy  Gas  (\)mi*axy. 

Rrusselarr  Count}/. 

City: 

1907.  Troy $040,500 

1908.  Troy 775,000 

1909.  Troy 040,500 

TiiOY'  Uxiox  Rati  ROAD  Company. 

Krnsfii'Iarr  i\)unt}i. 

Ciry: 

1901.  Troy $00,000 

1902.  Troy 00,000 

1903.  Troy 00,000 

1904.  Troy 00,000 

1907.  Troy 125,000 

1908.  Trov 2  14,000 
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United  Traction  Company. 

Albany  County. 

Town : 

1902.  Bethlehem $3,000 

1905.  Bethlehem 3,000 

1906.  Bethlehem 4,000 

Rensselaer  County. 
City: 

1907.  Troy 1,300,000 

1908.  Troy ; 1,400,000 

1909.  Troy 1,400,000 

West  Troy  Gas  Ligut  Company', 
Albany  County. 
Town: 

1900.    Green  Island $8,000 

City: 

1900.    Watervliet 25,000 


FOURTH  JUDICIAL  DISTRICT. 
Dki.aware  and  Hudson  Company. 

Clinton   County. 

Town: 

1908.    Blackbrook $18,750 

City: 

1908.    Plattsburg 29,500 

Saratoga  County. 

Town : 

1908.    Saratoga  Springs 79,400 

S<;henecta(ly  County. 

City: 

1908.    Schenectady 114,000 

Washington  County. 

Towns : 

1908.    Fort  Edward 53,200 

Whitehall  . 38,900 
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Edison  Electric  Lioiit  and  Power  Company  ok  Amsterdam. 

Montgomery  County. 

City: 

1906.    Amsterdam $48,000 

Fitchburo  Eailroad  Company. 
Saratoga  County. 
Towns: 

1908.    Half  Moon $5,800 

*      Saratoga 9,700 

Stillwater 3,200 

Schenectady  County. 
Town : 

1908.    Glenville 7,500 

Eonda,  Johnstown  and  Gloversville  Railroad  Company. 

Montgomery  County. 

Town: 

1907.    Amsterdam $12,000 

Glens  Falls  Gas  and  Electric  Company. 
Saratoga  County. 
Town: 

1907.    Moreau $1,000 

Warren  County. 

ToAvn: 

1907.  Queensbury 60,000 

New  York  Central  and  Hudson  River  Railroad  Company. 

Franklin  County. 

Towns : 

1908.  Altamont $3,000 

Malone 2,000 

Montgomery  County. 

Town : 

1901.  Canajoharie $20,000 

1904.  Canajoharie 15,500 

1906.  Canajoharie 40,000 
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Towns: 

1007. 

Canajoharic 

$(;2,0()() 

]\Iin(len 

50,000 

1008. 

(^anajohario 

70,000 

Minden 

()l>,000 

.\rohawk 

20,r)0n 

Palatine 

r),S()n 

St.   Jolmsvillo 

4,Son 

Citv: 

1008. 

Amsterdam 

02,00!) 

To\vTis : 

1901). 

Canaioharie • 

OO.elOO 

ilindon 

02,000 

Mohawk 

0,S()0 

Citv:     • 

1000. 

Amsterdam .• 

37,000 

Srhcfuctinh/  Count  if. 

Citv: 

1000. 

Seheneetadv 

141,000 

lOOS. 

Scbeneetadv 

,^20.100 

Tow^n : 

1000. 

Olenville 

i2,noo 

Citv: 

1000. 

Scluniectady 

St.    La irrcinr    ('f)unttj. 

318,r)00 

Towns : 

lOOS. 

('anion 

0,000 

Cfouvei'iieni' 

14,500 

Potsdam 

0,700 

Citv: 

1008. 

()<i(l('n^l)nri»" 

18,170 

Towns : 

10Oi>. 

Canton 

8,400 

(louvernenr  

12,500 

l^otsdam 

C,700 

Citv: 

1000. 

()i2:densbnri^ 

18.470 
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Saratoga  and  S<henkctaI)Y  Railroad  Company. 
Saratoga  County. 

Town : 
1008.    Milton $24,200 


FIFTH  JUDTCEAL  DISTRICT. 

Dklaware^    Lackawanna    and   Wkstkrn    Rah.road    Company. 

AMI  One. 
Oneida   County. 
City: 
1909.    Utica $83,400 

Onondaf,a  County. 
City: 

1008.  Syracuse 80,000 

1000.    S\racii8e 20,300 

Osui'f/o  County. 

1908.    Oswego 135,000 

1009.  Oswego 119,100 

Little  Falls  and  Dolgeville  Railuoad  (\)mpany. 

Hcrkim  (r  Co  u  n  t y. 

City: 
1008.    Little  Falls $2,000 

Xew  York  Central  and  Hudson  River  Railroad  Company. 

Herkim*  r  County. 

Town : 

1907.  Herkimer $15,000 

Towns : 

1908.  German  Flats 51,400 

Herkimer •         33,G00 

City: 

1908.    Little  Falls 46,300 

Towns : 

1900.    German  Flats 44,400 

Herkimer 33,000 
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City  : 
1909. 


City: 

1907. 
Towns: 

1908. 


City: 

1908. 
Towns : 

1909. 


City: 
1909. 

Town: 
1908. 

Town: 
1909. 

City: 

1907. 
Towns: 

1908. 

Cities : 
1908. 


Little  Falls $64,100 

Jefferson  County. 

Watertown 12,000 

Adams 6,700 

Antwerp 2,900 

Brownville 4,700 

Champion  .  .  • 2,300 

Lyme 13,100 

Philadelphia 9,700 

Wilna 69,400 

Watertown .  62,800 

Champion 20,400 

Clayton 10,600 

Lyme 16,100 

Philadelphia 9,800 

Wilna 50,400 

Watertown 63,500 

Lewis   County. 

Diana 4,500 

Lowville 7,900 

Oneida  County. 

Utica 35,000 

Camden 3,000 

Vernon 4,700 

Rome 29,300 

Utica 392,400 
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TowDs : 
1909. 

Cities : 
1909. 


Town: 

1906. 
City: 

1906. 

1907. 
Town: 

1908. 
City: 

Towns: 
1909. 

City: 
1909. 


Town: 
1900. 

Cities : 
1907. 

Town: 
1908. 

Cities : 
1908. 

Town: 
1909. 

Cities : 
1909. 


Camden 

Kemsen 

Eome 

Utiea 

Onondaga  County, 

Manlius 

Syracuse 

Syracuse 

Manlius 

Syracuse 

DeWitt 

Manlius 

Syracuse 

Oswego  County. 

Oswego 

Fulton 

Oswego 

Mexico 

Fulton 

Oswego 

Schroeppel 

Fulton 

Oswego 


$3,200 
4,500 

111,700 
227,900 


12,100 

977,225 
990,000 

16,800 

1,341,880 

5,700 
17,300 

1,366,300 


117,498 

12,000 
126,000 

3,100 

14,700 
160,200 

6,000 

14,700 
181,300 
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A'kw   York,  OxTAinu  and  AVkstekw  Uailwav  Company. 
Oneida  County. 
City: 

1008.    rtica $40,500 

1909.    Utiea 71,800 

Osirrqo  County. 

City: 

1908.  Oswego 51,000 

Town : 

1909.  Coiistantia 5.800 

City: 

1909.    Oswego 7:1.000 

Xew  York  State  l{KAi/rY  and  Terminal  (.'ompany. 

Jefferson  County. 

City: 

1909.    Watertowii $2,200 

Syrx\cl'sk,  BiNcniAMToN   AND   Xi:w   York    Railroad  Company. 

OjiontJaga  County. 

City: 

1909.    SYraeiise $89,600 


SIXTH  jrDKMAL  DISTRICT. 
Albany  and  Sisqikhanna  Railroad  Company. 

O /.sty/0  County. 

Town : 

1908.  Oiieonta $41,700 

Delaware,   Lackawanna    and    Western    Railroad    Company, 

AND  One. 

Tnmphins  Cmnil y. 

(Hty: 

1909.  lUiaea $19,400 

Elmira  and  Lake  Ontaimo  Railroad  Company. 

('hcmunq  County. 

Town : 

1908.  Ilorseheads $7,500 

1909.  Horseheads ^^^^^ 
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Schuylvr  Connry. 

1008.    Dix $;5,0(H) 

Montour 1  ,l>()0 

Keadiiig :^,()00 

1909.    Dix ,3,000 

Montour 1 ,200 

Roading 2,(;00 

ElMIRA  WaTE1{,    LkjHT  and  TiAILUOAI)  CoMPAXY. 
VhrmUiif/  Count ij. 

City: 

1004.    EIniira $(I1)1K(M)0 

ElMt:     liAlLKOAl)    CoMrAXY. 
liroouiv  (UjuHiy. 

Town : 

15)08.    Union $1U,:J()() 

City: 

1008.  Binghamton 77, .^OO 

Town : . 

1009.  Union 17,200 

City: 

1900.    Bingbamton • 0(>,400 

Chcmunq  Count  if. 

City: 

1008.  Elmira 01,200 

1009.  Elmira (>  1,200 

Tioija  Co  in  it)/. 

Towns : 

1008.    Barton 9,:50() 

Owego 9, :}()() 

1000.    Barton :»,:500 

Owogo 9,900 

ItJIACA    TkLKIMIOXK    CoMrANY. 
Tompkins  ■  Conn  I »/. 
City: 

1007.    Ithaca $28,000 
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Xew  York  Central  am»  Hidson   Uiver  Kailroad  (\)Mpany. 

Madison  County. 

Town: 

1908.    Lennox : $58,900 

City: 

1908.  Oneida 29,(500 

Town : 

1909.  Lennox 02,900 

City: 

1909.    Oneida ^9,000 

Xew  York,  Lackawanna  and  Western  Kailroad  Company. 

Broome  County. 

City: 

1908.  Binghaniton $r>(>,:500 

1909.  Binghaniton 91,800 

Chemung  County. 

City:  V 

1908.  Elmira 48,400 

1909.  Elmira ' 48,400 

Xew  York,  Ontaimo  and  Western  Railroad  Company. 
Chenango  County. 

Town: 

1908.    X'orwich $10,20() 

Delaware  County. 

Towns : 

1908.  Hamden 15,000 

Walton 14,100 

1909.  Hamden 12,000 

Sidney 9,200 

Walton 2,500 

Madison  County. 

Town: 

1908.  llamiltcm 3,400 

Cify: 

1909.  Oneida 9,600 
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Xew  York  am>  Pexnsyi.vania  Telephone  and  Telp:gkaimi 

Company. 
Chemung  County. 
City: 

1908.  Elmira $88,500 

New  York  Transit  ('ompany. 

Broome  County. 

Towns: 

1900.    Fentou $1,620 

Maine 13,000 

Chemung  County. 

Town: 

1900.    Horseheads 12,800 

Chenango  County. 

Town: 

1900.    Big  Flats 5,600 

Oneida  Kaiiavay  Company. 
Madison  County. 

City: 

1909.  Oneida $90,900 

Syracuse,  Binghamton  and  Xew  Y'^ork  Railroad  Company. 

Broome  County. 

City: 

1908.  Binghamton $11,700 

1909.  Binghamton 12,900 

Valley  Railroad  Company. 
Broome  County. 

City: 

1908.  Binghamton $16,400 

1909.  Binghamton 16,600 
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SKVENTIl  JI'DHMAL  DISTRICT. 
Amkrh'ax  Tklki'IIoxk  AM)  Tkij-.<;ijaimi  ('omi»any. 

Monror  Vonuty. 

1908.    Kochc'stor $12,000 

Avon,  Gk.nksko  and  ^It.  Mokkis  Kailkoad  Company. 

J  J  i  V  i  n  t/s  t  on  Co  u  n  ( y. 

Town : 

1008.    Avon $2,800 

100!).    Avon ;M00 

IjI'ffalo,  Rociikstkk  AM)  Pitts lur.o  Railway  Company. 

Monroe  (^oiinh/. 

(Mty: 

1008.    Koclicstcr 44,000 

1000.    Ko(;h(\st(u- 40,000 

CoKNlN(J  Tki.I:PI10NK  (\)MPANY. 
Steuben  (bounty. 

City: 

1000.    Corning- $2.%00() 

Elmika  and  Lakk  ()ntai:io  Uailkoad  Comi^any. 
Ontario  County. 

Town : 

1008.    (^inandaig-na $11,500 

lOOO.    (^anandaii»na 11,000 

]\'(iy)ie  County. 

Town: 

1008.    Arcadia $25,700 

1000.    Arcadia  .   .        22,000 

Yaifs  County. 
Town : 

1008.    .Milo $0,000 

1000.    :Milo 8,000 
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Erie  Kailroad  ('ompany. 
Livingston  County. 
Town : 

1908.    Avon  .  .  . .' $0,500 

1900.    Avon 0,500 

i^triihcn  Vounty. 

Cities : 

1908.    Corning 50,100 

Hornell 33,000 

1900.    Corning 50,100 

Hornell 51,000 

HORNELLSVILLK   TeLKIMIONE  CoMI'ANY. 
Stcuhcn  (*ounty. 

City: 

1907.  Hornell $18,000 

1908.  Hornell 18,000 

1900.  Hornell 20,000 

Intf:r-Ocean  Telegraph  axd  I'elepiioxe  r()Mi»ANY. 

Monroe  County. 

City: 
1907.    Rochester $5,000 

New  England  Telegraph  Company. 
Monroe  (bounty. 

City: 

1900.  Rochester $10,000 

1901.  Rochester 8,400 

1902.  Rochester 8,450 

1903.  Rochester 8,450 

1904.  Rochester 8,450 

1005.  Rochester -  8,500 

190C).  Rochester 0,000 

1907.  Rochester 12,000 

1908.  Rochester 12,000 

1909.  Rochester .- 15,000 
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New  York  Central  and  Hudson  River  Railroad 

Cayuga  County. 
Town : 

1908.  Brutus 

TowiivS : 

1909.  Aurelius 

Brutus 

City: 

1909.    Auburn 

Monroe  County. 

Towns : 

1908.    Greece  .  .  '. 

Perinton 

Pittsford 

Sweden 

City: 

1908.  Rochester 

Towns : 

1909.  Greece 

Perinton 

Pittsford 

Sweden 

City: 

1909.    Rochester 

Ontario  County. 
Towns : 

1908.    Manchester 

Phelps 

City: 

1908.  Geneva  

Towns: 

1909.  Canandaigua 

Manchester 

.    Phelps 

City: 

1909.    Geneva 


Company. 


$67,000 

4,400 
67,000 

22,300 


13,700 
17,000 
32,200 
17,100 

605,500 

13,200 
18,100 
35,000 
15,100 

723,300 


8,800 
8,100 


27,227 

50,700 
5,200 
8,400 

25,000 
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Seneca  County. 
Towns : 

1908.  S^meca  Falls $20,500 

Waterloo 11,600 

1909.  Seneca  Falls 21,900 

Waterloo 11,000 

Steuben  County. 
City: 

1907.  Coming 75,000 

1908.  Corning  . .  .  .  : 103,000 

1909.  Corning 99,000 

Wayne  County. 

Towns : 

1908.  Arcadia 50,300 

Lyons 12,400 

Wolcott 12,100 

1909.  Arcadia 51,800 

Lyons 13,600 

Wolcott 11,300 

Tatea  County. 

Town: 
1909.    Torrey 7,600 

?^Ew  York  Transit  Company. 
Steuben  County. 

Town: 
1900.    Jasper 23,000 

Niagara,  Lockport  and  Ontario  Power  Company. 
Ontario  County. 

Town : 
1908.    Phelps $100 

Rochester  Gas  and  Electric  Company. 

Monroe  County. 

City: 
1904.    Rochester $2,305,000 
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li()<'iiKSTKii  Railway  ani>  Lkuit  {^>^[PANY. 

Monroe  Vounty. 
1  OO.-i.     Iloclicstcr $2,580,000 

RoniKSTKR,     SyRA<'[  SE     AM)     KaSTERN     KaILROAI)    OoMPAXY. 
Moinoc  (*<muiy. 

City: 

11)08.    IJochostcM- $r>,l»0O 

1009.     Rocbcster 7,10t) 

Koch  ESTER  Telepiioxe  (\)MPANY. 
Monrur  County. 

City: 

1901.  Kochoster $197,9r)0 

1902.  Itochcster ■ 210,880 

190.3.  Kochcster 210,840 

1904.  l^)eh(•stel• 227,775 

1905.  Rochester 295,000 

190().    J^)clu^ste^ 450,000 

Westerx  Xew   York  and  Pennsylvania  Railway  Compaxy. 

L I  vi n (ffi ton  ( 'o n n t »/. 

Towns : 

1908.  Mt.  Morris $4,700 

Nimda 4,000 

1909.  Art.  Morris 5,200 

Niiiida 5,400 

Monroe  ('OU)rtu. 

City: 

1908.  Rochester '.  $82,100 

1909.  Rcjeheslcn- 86,000 


EIGHTH  JrUHMAL  DTSTHTCT. 
Buffalo  Creek  Jiailroad  C\).mpaxy. 

Erie  County, 

VWy: 

1908.  Riiffalo $100,922 

1909.  RiitTahj 180,000 
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Blei'alo  Gas  Company. 

Erie  County. 

City: 

1007.    Buffalo .$2,150,000 

1908.    Buffalo l>,l>00,000 

1009.    Buffalo 2,000,000 

Buffalo  and  Lake  Erie  Tkaction  Company. 
Chautaiujua  County. 
Towns : 

1908.    Pomfret $55,000 

Bipley 2,000 

Westfield ; .  .  . .  G5,000 

City: 

1908.  Dunkirk 100,000 

Towns : 

1909.  Hanover 20,000 

Pomfret G5,000 

Portland  .  .  ,. 58,000 

Bipley ' 38,000 

Westfield ' 130,000 

Erie  County. 

Towns : 

1'908.    Evans 18,250 

iranilmrg 70,200 

West  Seneea 150,000 

1009.    Evans 18,250 

City: 

1900.    Lackawanna 150,000 

BUFFAT.O    AND    Sl'SOFEII  ANNA    ItAITAVAY^    CoMPANY. 

Eric  County. 

Towiis: 

]  Or)S.    Concord $1,400 

Jfandjurg 5,800 

City: 

1 008.     Buffalo 35,175 

1 000.    Buffalo 37,800 
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liiTFFALo  Southern  Railway  Company. 

Erie  County. 

Towns : 

190S.    East  Hamburg $5,500 

Hamburg 45,000 

West  Seneca 60,000 

Delaware,  Lackawanna  and  Western  Railway  Company. 

Erie  County. 

Towns  : 

1900.  Alden $2,500 

Crossings 100,164 

City: 

1907.  Buffalo 185,000 

1908.  Buffalo 789,255 

1909.  Buffalo 1,004,000 

Dunkirk  Street  Railway  Company. 

Chautauqua  County. 

City: 

1908.    Dunkirk * $160,000 

Erie  Railroad  Company. 
Alleghany  County. 

Towns : 

1908.  Friendship $7,500 

Wellsville 12,500 

Town : 

1909.  Wellsville 5,800 

Cattaraugus  County. 

Towns : 

1908.    Little  Valley ^ 4,000 

Persia ' 7,700 

City: 

1908.  .  Clean 4,500 

Town : 

1909.  Persia 8,600 

City: 

1909.    Glean 6,200 
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City: 

1907. 
Town: 

1908. 
Cities : 

1908. 

Town : 
1909, 

Cities : 
1909. 


Towns : 
1908. 
1909. 

Town : 
1908. 

Cities : 
1908. 

Town: 
1909. 

Cities : 
1909. 


Towns : 
1908. 
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Chautauqua  County. 

Jamestown 61,400 

Jamestown 32,300 

Erie  County, 

Buffalo 25,500 

Lancaster 5,300 

Buffalo 404,395 

Tonawanda 27,800 

Lancaster 5,300 

Buffalo 481,800 

Tonawanda 29,000 

Genesee  County. 

Batavia : 15,500 

Batavia ■. 16,600 

Niagara  County. 

Niagara 4,800 

Niagara  Falls ' 52,600 

North  Tonawanda 69,500 

Niagara 4,400 

Niagara  Falls 109,300 

North  Tonawanda 66,500 

Wyoming  County. 

Attica 9,600 

Attica 12,900 
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Fkhkijaf.  Tki.kpjiom-:  and  Tklkcjuatu  Company. 

Krie  Count  if, 

Citv: 

1000.    TJiiffalo $051,200 

Fredoma  Xati'ral  Gas  Light  Company. 

Chautauqua  County. 

Town : 

1008.    romfrot $0,000 

Frontikr  Tklkpiione  Company'. 

Erie  ('ounty. 

City: 

1007.  Buffalo $(U(),OO0 

1008.  Buffalo 651,200 

Uram)  Tri  nk  Railway  Company  of  Canada. 

Krir  County. 

City: 

1008.    Buffalo $:50,:3<iO 

1000.    Buffalo 2(3,100 

International  IJriimje  Company. 

Kriv  County. 

City: 

1 008.    Buffalo $:3<),44:0 

1000.    Buffalo -. 42,300 

International  Railway  (V)MPAny. 

yiatjaia  County. 

City: 

1008.    Xorth  Touawauda $181,000 

Inter-()(Ean   'J'klkpjionk   and  Telegraph   Company. 

I'Jric  Count}/. 

Town : 

1007.    Aurora $ll,3O0 

Orlrnns   County, 

Town : 

1007.     Murray •. 7,000 
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Lehigh  Vat.ley  Railway  Company. 

Erie  County. 

City: 

1908.  Buffalo $303,570 

1909.  Buffalo 330,600 

Xew  England  Telegraimi  (\)mi»any. 
Chautauqua  County. 

City: 

1909.    Jamestown : $3,500 

Erie  Count  if. 

1907.  Buffalo 60,000 

1908.  Buffalo 52,000 

1909.  Buffalo 52,000 

Xew  York  Central  and  Hudson  Riveu  Railroad  Company. 

Erie  County. 
Cities : 

1907.  Buffalo $472,000 

Tonawaufla 40,000 

1908.  Buffalo 1,623,407 

Tonawanda 62,600 

Towns: 

1909.  Cheektowaga 5,000 

Lancaster 7,000 

Cities: 

1909.    Buffalo 1,939,900 

Tonawanda 56,600 

Gcnescc  County. 

Town: 

1908.  Batavia 62,900 

1909.  Batavia 75,400 

Kiafjara  County. 

City: 

1900.    Lockport 40,100 

Cities : 

1907.    Lockport 70,000 

Xorth  Tonawanda 65,000 
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Towns : 

1908.    Lewiston 19,900 

Niagara 3,600 

Cities : 

1908.  Lockport 222,000 

Niagara  Falls 119,600 

North  Tonawanda 216,500 

Towns : 

1909.  Lewiston 17,300 

Niagara 5,100 

North  Tonawanda 35,500 

Cities : 

1909.    Lockport 225,800 

Niagara  Falls 129,100 

North  Tonawanda 100,600 

Orleans  County. 
Towns : 

.1908.    Albion 11,800 

Eidgeway 15,600 

1909.    Albion 13,000 

Kidgeway 19,800 

New  York  Central  and  Niagara  River  Railroad  Company. 

Erie  County. 

City: 

1909.    Tonawanda $20,200 

New   York   and   Pennsylvania   Telephone   and   Teleobaph 

Company. 

Alleghany  County. 

Town: 

1908.    Wellsvillc $9,500 

New  York  Transit  Company. 
Alleghany  County. 

Town : 

1900.    Clarksville $600 
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Cattaraugus  County. 
Town: 

1900.    Franklinville $1,600 

Chautauqua  County, 

Town : 

1900.    Greenwood 42,500 

Niagara  Gorge  Rait.road  Company. 
Niagara  County. 
Town: 

1907.  Lewiston $34,000 

Niagara  Falls  Hydraulic  Powek  axd  Manufacturing 

Company. 

Niagara  County. 

City: 

1908.  Niagara  Falls $185,400 

Nlagara,  Lockport  and  Ontario  Power  Company. 

Erie  County. 

Towns : 

1908.  Cheektowaga $1,950 

Hamburg 1,500 

Lancaster 6,25Q 

1909.  Hamburg 2,100 

Lancaster  .  . 6,250 

Genesee  County. 

Town: 

1908.  Batavia 200 

Towns: 

1909.  Elba 500 

Oakfield 450 

Nypano  Railroad  Company, 

Cattaraugus  County, 
Town: 

1908.  Randolph $11,900 

1909.  Randolph 11,100 
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1*  K  X  N  S  Y I. V A  N I A   Ci  A  S   Co  M  PA  X  Y. 
Chiiutnuiiua  (*(junii/. 

City: 

1000.  Jame.stowii $230,600 

1001.  Jamestown 211,780 

1002.  Jamestown 205,000 

1003.  Jamestown 105,000 

1001-.  Jamestown 105,000 

1005.  Jamestown 100,000 

Pkopi.ks'  Gas  Lkjht  axd  Cokk  Compaxy. 
Krie-  County. 

City: 

lOOr.  Buffalo $05,000 

1008.  Buffalo 65,000 

1009.  Buffalo 05,000 

liKlMliMC    MkTAI.WAKK    CoMPAXY. 

Eric  County.  ' 

City: 

1000.    Buffalo $6,200 

Sol  Tir  TUffai.o  Railway  (V)^rPANY. 

fvn'e  (-ounty. 

City: 

1008.    Buffalo $12,250 

1000.    Buffalo 6,000 

Tkrmixae.  Railway  Company  of  Buffalo. 

Eric  Count  I/. 

Town: 

1008.    Hamburg $28,700 

Ton  A  WAX  DA  Powkp.  Company. 

\i<tff(na  C()H)ity. 

Town: 

10()().    Xortli  Tonawanda $60,000 
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TxiTKi)  Natiral  Gas  Company. 
(\ittarnu(fus  County. 

Ti  iwiis : 

11M)0.    Little  Valloy e$13,()00 

Otto i;3,000 

fjfic  Vouniy. 

WHH).    (  olliiis 21,500 

Wksterx  Xew  York  axd   Pexxsylvaxia  Railway  Company'. 

AlUyhany  County. 

1008.    BoIfiLst $750 

Cuba 3,900 

Cattaraugus  County. 

To^viis : 

1008.    Alle^^haiiv 1,300 

Fraiiklinville 1,000 

North  Oleaii 3,800 

Portvillo 2,000 

Salamanca 4,500 

City: 

1008.    Oleaii  .  .   . 53,000 

To\vii.s : 

1000.    Alleghany 1,000 

Franklinville 1,000 

Portville 1,800 

Salamanca 4,000 

Cify: 

1000.    Olean 7,500 

Chautauqua  County. 

T<  >wns : 

1008.     Mayville lOjJOO 

Portland 0,000 

Sherman 800 

Silver  Creek   8,800 
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City: 

1909.    Dniikirk 

Erie  County. 
Towns: 

1908.    Angola 

Blaisdell 

East  Aurora 

Farnham 

West  Seneca 

City: 

1908.  Buffalo 

Towns : 

1909.  Blaisdell 

East  Aurora 

Farnham 

City: 

1909,    Lackawanna 

Buffalo 

Wyoming  County. 

Town: 

1908.  Arcade 

1909.  Arcade  .  .  * 


$13,500 


500 

700 

3,000 

4,000 

4.600 

192,285 

700 
4,200 
3,600 

9,200 
279,900 


1,100 
700 


NINTH  JUDICIAL  DISTRICT. 

Central  New  England  Railway  Company. 
Dutchess  County. 
City: 

1909.    Poughkeepsie $720,100 

Consolidatkd  Watkr  Company  of  Suburban  New  York. 
Westchester  County. 
Towns : 

1907.  Greenburg $175,000 

Mt.  Pleasant 67,000 

1908.  Mt.  Pleasant 60,000 
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EDENWA1.D  StEEET  RaILWAY  CoMPANY. 
rn         ,  Westchester  County, 

1907.  Eastchester  .  .   . .- 

1908.  Eastchester 

Erie  Eailroad  Company. 
Towns:  Orange  County. 

1908.    Chester 

Goshen 

Port  Jervis 

Cities : 

1908.  Middletown 

Xewburg 

1909.  Chester 

Goshen 

Port  Jervis 

1909.    Middletown 

Newbnrgh 

rp         ^  Rockland  County, 

1908.  Ramapo 

1909.  Ramapo 

Goshen  and  Deckeetown  Railroad  Company. 
m         ,  Orange  County. 

1908.  Goshen 

1909.  Goshen 

Larchmont  Water  Company. 

Westchester  County. 
Town : 

1904.  Mamaroneck 

1905.  Mamaroneck 

1906.  Mamaroneck 

1907.  Mamaroneck 

1908.  Mamaroneck 

1909.  Mamaroneck 

7 


$1,500 
1,500 


$16,000 
10,500 
31,000 

32,000 
30,800 
10,000 
11,000 
43,500 
37,100 
29,500 


18,700 
19,000 


$1,400 
1,400 


$37,000 
37,000 
43,000 
53,900 
45,000 
45,000 
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MiDDLETOWN,  UnIONVILLE  AND  WaTEB  GaP  RaILEOAD  CoMPANY. 

Orange  County. 

City: 

1908.    Middletown $5,500 

MONTGOMKRY   AND  ErIE  RaILROAD   CoMPANY. 
Orange  County. 

Town: 

1908.  Goshen $3,900 

1909.  Goshen '. 3,900 

New  England  Telephone  Company. 
Orange  County. 

Town: 

1908.    Bloomingrove $4,650 

New  Jersey  and  New  York  Railroad  Company. 

Rockland  County. 
Towns : 

1908.  Haverstraw $8,800 

Ramapo 4,800 

1909.  Haverstraw 8,800 

Ramapo 4,800 

New  York  Central  and  Hudson  River  Railroad  Company. 

Dutchcfts  County. 

Towns : 

1908.    Fishkill $14,900 

North  East 3,900 

City: 

1908.  Poughkeepsie 67,200 

Town: 

1909.  Fishkill 14,900 

City: 

1909.    Poughkeepsie 67,200 

Orange  County. 

Town: 

1908.    Montgomery 8,100 
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City: 

1908. 
Towns: 

1909. 

City: 
1909. 


Town : 
1908, 
1909. 

Town: 
1908. 
1909. 

City: 

1900. 
Cities : 

1907. 

Towns: 
1908. 


Cities: 
1908. 

Towns : 
1909. 


City: 
1909. 


Newburgh 

Cornwall 

Montgomery 

Newburgh 

Putnam  County. 

Southeast 

Southeast 

Rockland  County. 

Haverstraw 

Haverstraw 

Wettchester  County. 

Yonkers 

Mt.  Vernon 

Yonkers 

Cortland 

Greenburg 

White  Plains   

Mt.  Vernon 

Yonkers 

Cortland 

Greenburg 

Mt.  Pleasant 

Ossining 

White  Plains   

Mt.  Vernon 


$44,400 

9,800 
8,400 

44,400 


24,000 
24,000 


25,400 
22,800 


142,000 

18,600 
40,400 

9,300 

15,000 

8,000 

12,700 
106,500 

9,300 
21,200 
19,900 

9,600 
17,700 

10,800 
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New  York  Inteeubban  Water  Company. 

Westchester  County, 
Town: 

1906.    Rye $12,500 

Xew  York,  New  Haven  and  Hartford  Railroad  Company. 

Westchester  County. 

Town: 

1908.  Rye $305,700 

1909.  Rye 268,500 

City: 

1909.    Mt.  Vernon 113,700 

New  York,  Ontario  and  Western  Railway  Company. 

Orange  County.. 
City: 

1909.    Middletown $27,400 

New  York  and  Stamford  Railway  Company. 

Westchester  County. 
Towns: 

1908.    Mamaroneck $85,000 

Rye 200,000 

New  York  Transit  Company. 

Orange  County. 

Town: 

1900.    Deerpark $5,196 

New  York,  Westchester  and  Connecticut  Traction  Com- 
pany. 

Westchester  County. 
Cities : 

1902.  Mt.   Vernon    $35,000 

New  Rochelle 10,000 

Town: 

1903.  Eastchcster 16,000 

City: 

1903.    New  Rochelle 10,000 
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Towns: 

1904.    Eaaichester $16,000 

Pelham 5,000 

Cities: 

1904.  Mt.  Vernon 18,000 

IS^ew  Eochelle 10,000 

Towns : 

1905.  Eastchester 15,000 

Pelham 5,000 

Cities: 

1905.  Mt.  Vernon    18,000 

New  Eochelle 10,000 

Towns: 

1906.  Eastchester 16,000 

Pelham 5,000 

Cities : 

1906.  Mt.  Vernon    22,000 

New  Eochelle 12,000 

Towns: 

1907.  Eastchester 20,000 

Pelham 8,000 

Cities: 

1907.  Mt  Vernon 35,000 

New  Eochelle 20,000 

Towns: 

1908.  Eastchester  ... 25,000 

Pelham 8,000 

Cities: 

1907.  Mt.  Vernon 35,000 

New  Eochelle 20,000 

Northern  Westchester  Lioiitinq  Company. 

Westchester  County. 

Towns : 

1908.  Cortland $4,000 

Mt.  Pleasant 5,000 

Ossining 68,000 
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Nyack  and  Southern  Railroad  Company. 
.  Rockland  County, 
Town: 

1909.    Orangetown $7,700 

Peekskill  Light  and  Raiuioad  Company. 
Westchester  County. 

Town: 

1900.  Cortland $47,250 

Pocantk  ()  River  Water  Company  (Xow  Consolidated  Water 

Company). 
Westchester  County, 
Towns: 

1901.  Greenburg $54,000 

Mt.  Pleasant 65,000 

Tarrytown,  White  Plains  and  Marmaroneck  Railway  Com:- 

pany. 
Westchester  County, 
Town: 

1904.  Scarsdale $27,000 

To\vn: 

1905.  Scarsdale 30,000 

Oranoe  County  Lighting  Company. 
Orange  County, 
City: 

1909,    Middletown $90,000 

Westchester  Electric  Rmlroad  Company. 
Westchester  County, 
Town: 

1904.    Mamaroneck $30,000 

City: 

1901.    Mt.  Vernon    174.000 
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CABLE,  TELEGRAPH  AXD  TELEPHONE  COMPANIES. 

Commercial  Cable  Company. 
Borough  of  Manhattan $4^30,000 

Consolidated   Telegeapii   and  Electric    Subway   Company. 

Borough  of  Bronx $325,000 

Borough  of  Manhattan 7,000,000 

Mexican  Telegraph  Company. 

Borough  of  Brooklyn $30,000 

Borough  of  Manhattan 50,000 

New  York  Telephone  Company. 

Borough  of  Bronx $2,100,000 

Borough  of  Brooklyn 8,000,000 

Borough  of  Manhattan 32^,230,000 

Borough  of  Queens 1,200,000 

Borough  of  Kichmond 640,000 

Postal  Telegraph  and  Cable  Company. 
Borough  of  Manhattan $300,400 

Western  Union  Telegraph  Company. 
All  boroughs $814,200 

ELECTRIC  LIGHT  AND  POWER. 

Amsterdam  Electric  Light,  Heat  and  Power  Company. 

Boorugh  of  Brooklyn $75,000 

Brush  Electric  Illuminating  Company  of  New  York. 
Borough  of  Manhattan $300,000 
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Edison  Electric  Illuminating  Company  of  Brooklyn. 
Borough  of  Brooklyn $12,000,000 

Kings  County  Lighting  Company. 
Borough  of  Brooklvn $1,300,000 

New  York  Edison  Company. 

Borough  of  Bronx $1,600,000 

Borough  of  Brooklyn 28,000 

Borough  of  Manhattan 36,500,000 

Richmond  Light  and  Railroad  Company. 
Borough  of  Richmond $550,000 

United  Electric  Light  and  Power  Company. 
Borough  of  Manhattan $5,100,000 

Westchester  Lighting  Company. 
Borough  of  Bronx $250,000 

GAS  COMPANIES. 

Brooklyn  Union  Gas  Company. 
Borough  of  Brooklyn $16,500,000 

Central  Union  Gas  Company. 
Borough  of  Bronx $1,750,000 

Consolidated  Gas  Company  of  New  York. 
Borough  of  Manhattan $20,00.1,500 

Flatbush  Gas  Company. 
Borough  of  Brooklyn $800,000 

Jamaica  Gas  Light  Company. 
Borough  of  Queens  . $200,000 
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New  Amsterdam  Gas  Company. 

Borough  of  Manhattan "  $5,000,000 

Borough  of  Queens 1,500,000 

Newtown  Gas  Company. 
Borough  of  Queens $650,000 

New  York  MutUxU.  Gas  Light  Company. 
Borough  of  Manhattan $2,2^5,000 

New  York  and  Richmond  Gas  Company. 
Borough  of  Eichmond $340,000 

Northern  Union  Gas  Company. 
Borough  of  Bronx $1,100,000 

QUEENSBOROUGH   GaS   AND   ElECTRIC    CoMPANY. 

Borough  of  Queens $250,000 

Richmond  Hill  and  Queens  County  Gas  Light  Company. 
Borough  of  Queens $125,000 

The  Standard  Gas  Light  Company  of  the  City  of  New  York. 

Borough  of  Bronx $150,000 

Borough  of  Manhattan :  . 3,300,000 

WooDHAVEN  Gas  Light  Company. 
Borough  of  Queens $1^5,000 

MISCELLANEOUS  COMPANIES. 

Abraham  &  Straus^  et  al. 
Borough  of  Brooklyn $18,000 

American  Manufacturing  Company. 
Borough  of  Brooklyn $9,000 
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Aebuckle  Bbothebs. 
Borough  of  Brooklyn $16,200 

James  Matthews,  et  ai.. 
Borough  of  Brooklyn $10,000 

Empire  City  Subway  Company. 

Borough  of  Bronx $1,335,000 

Borough  of  Manhattan •. T,8«57,0O0 

New  York  Quotation  Company. 
Borough  of  Manhattan $175,000 

MISCELLANEOUS  EAILWAYS. 

Bush  Terminal  Railro.vd  Company. 
Borough  of  Brooklyn $350,000 

Central  Park,  North  and  East  River  Railroad  Company. 
Borough  of  Manhattan $2,750,000 

East  River  Terminal  Railroad. 
Borough  of  Brooklyn $74,500 

Edenwald  Street  Railway  Company. 
Borough  of  Manhattan $6,000 

Harlem  River  and  Portchester  Railroad  Company. 
Borough  of  Bronx $646,000 

Hudson  and  Manhattan  Railway  Company. 
Borough  of  Manhattan '. $10,900,000 

Interborough  Rapid  Transit  Company. 
Borough  of  Manhattan $183,500 

Long  Island  Electric  Railroad  Company. 
Borough  of  Queens $425,000 
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Long  Island  Bailboad  Company. 

Borough  of  Brooklyn $14,100 

Borough-  of  Queens 1,093,600 

Manhattan  Railway  Company. 

Borough  of  Bronx $3,500,000 

Borough  of  Manhattan 75,012,500 

Nassau  Eleotbic  Railboad  Company. 
Borough  of  Brooklyn $3,056,400 

Xew  Yobk  Centbal  and  Hudson  Riveb  Railboad  Company. 

Borough  of  Manhattan   (P^rk  Avenue) $13,115,200 

Borough  of  Manhattan 134,500 

Borough  of  Bronx 838,100 

New  Yobk  City  Intebbobough  Railway  Company. 

Borough  of  Bronx $675,000 

Borough  of  Manhattan 75,000 

Tbustees,  New  Yobk  and  Long  Island  Railboad  Company. 

Borough  of  Manhattan $4,451,500 

Borough  of  Queens 1,000,000 

New  Yobk  and  Long  Island  Tbaction  Company. 
Borough  of  Queens $197,500 

New  Yobk  and  Queens  County  Railway  Company. 
Borough  of  Queens $2,275,000 

New  Yobk,  Westchesteb  and  Connecticut  Tbaction  Com- 
pany. 

Borough  of  Manhattan $4,400 

Prospect  Pabk  and  Coney  Island  Railboad  Company   (By 

South  Beooklyn  Railway  Company,  Lessee). 
Borough  of  Brooklyn $273,000 
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Staten  Island  Midland  Railway  Company. 
Borough  of  Rich-mond $200,000 

Staten  Island  Rapid  Transit  Company. 
Borough  of  Richmond $316,100 

Staten  Island  Railway. 
Borough  of  Richmond $84,700 

Twenty-eighth  and  Twenty-ninth  Streets  Crosstown  Rail- 
road Company. 
Borough  of  Manhattan $150,000 

Leslie  Sutherland,  Permanent  Receiver  of  the  Yonkebs 

Railroad  Company. 
Borough  of  Bronx $73,000 

STREET  RAILWAYS. 
Brooklyn  Rapid  Transit  System. 

Brooklyn.  City    Railroad    Company    (By    The    Brooklyn 

Heights  Railroad  Company^  Lessee). 
Borough  of  Brooklyn $18,180,000 

Brooklyn    City    Railroad    Company    (By    The    Brooklyn 

Heights  Railroad  Company,  Lessee). 
Borough  of  Queens : $1,8M,000 

Brooklyn,  Queens  County  and  Suburban  Railroad  Company. 
Borough  of  Queens $188,300 

Brooklyn  Heights  Railroad  Company. 
Borough  of  Brooklyn $75,000 

Brooklyn  Heights  Railroad  Company,  Lessee  of  a  Certain 

Track,  Etc. 
Borough  of  Brooklyn $6,000 
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Brooklyn  Union  Elevated  Railroad  Company. 
Borough  of  Brooklyn $19,619,000 

Brooklyn,  Queens  County  and  Suburban  Railroad  Company. 
Borough  of  Brooklyn $2,000,000 

Canarsie  Railroad  Company. 
Borough  of  Brooklyn • $^55,200 

Coney  Island  and  Brooklyn  Railiioad  (^^mpany. 
Borough  of  Brooklyn $4,036,000 

Coney  Island  and  Gravesend  Railway  Company. 
Borough  of  Brooklyn $160,000 

Nassau  Ei^ctric  Railroad  Company. 
Borough  of  Brooklyn $10,230,000 

New  York,  Brooklyn  and  Manhattan  Railway  Company. 

Borough  of  Brooklyn $706,300 

Bi^rough  of  Queens 33,300 

New  York  and  Rockaway  Beach  Railway  Company. 
Borough  of  Queens $237,a00 

Sea  Beach  Railway-  Company. 
Borough  of  Brooklyn $118,300 

South  Brooklyn  Railway  Compaky. 
Borough  of  Brooklyn $47,400 

Metro politaii  System. 

Bleecker  Street  and  Fulton  Ferry  Railroad  Company. 
Borough  of  Manhattan $730,000 

Broadway  and  Seventh  Avem'e  Railroad  (N)Mpaxv. 
I^^pough  of  iMaiilmttuii $7,0r>r>,00f) 
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Central  Crosstown  Railroad  Company. 
Borough  of  Manhattan $660,000 

Christopher  and  Tenth  Street  Railroad  Company. 
Borough  of  Manhattan $1,172,000 

Eighth  Avenue  Railroad  Company. 
Borough  of  ifanhattan $4,800,000 

Fort  George  and  Eleventh  Avenue  Railroad  Company. 
Borough  of  Manhattan $317,000 

Forty-second  Street  and  Grand  Street  Ferry  Railroad 

Company. 

Borough  of  Manhattan $1,600,000 

Forty-second   Street,   Manhattan ville   and   St.    Nicholas 
Railway  Company. 

Borough  of  Manhattan. $4,206,000 

Metropolitan  Street  Railway  Company. 
Borough  of  Manhattan $20,258,000 

Ninth  Avenue  Railroad  Company. 
Borough  of  Manhattan ' $2,800,000 

New  York  and  Harlem  Railroad  Company. 

Borough  of  Bronx $80,000 

Borough  of  Manhattan $9,263,000 

Sixth  Avenue  Railroad  Company. 
Borough  of  Manhattan $4,550,000 

Thirty-fourth  Street  Crorstown  Railway  Company. 
Borough  of  Manhattan $1,206,000 

Twenty-third  Street  Railway  Company. 
Borough  of  Manhattan $2,790,000 
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Second  Avenue  System, 

Second  Avenue  Kailroad  Company  in  the  City  of  New  York. 
Borough  of  Manhattan $4,500,000 

Third  Avenue  System. 

Bronx  Traction  Company. 

Borough  of  Bronx $250,000 

Dry  Dock,  East  Broadway  and  Battery  Railroad  Company. 
Borough  of  Manhattan $1,400,000 

Kingsbridge  Railway  Company. 
Borough  of  Manhattan $759,000 

Southern  Boulevard  Railroad  Company. 
Borough  of  Bronx '. . .  $196,000 

Third  Avenue  Railroad  Company. 
Borough  of  Manhattan $7,920,000 

James  N".  Wallace,  Adrian  Iselin  and  Harry  Bronner  (Rep- 
resenting THE  Third  Avenue  Railroad). 

Borough  of  Manhattan $7,920,000 

Union  Railway  Company  of  New  York  City. 

Borough  of  Bronx $4,200,000 

Borough  of  Manhattan S220,000 

Westchester  Electric  Railroad  Company. 
Borough  of  Bronx $150,000 

Water  Companies, 

Citizens  Water  Supply  Company  of  Newtown. 

Borough  of  Queens $800,000 

Jamaica  Water  Supply  Company. 
Borough  of  Queens $550,000 
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Queens  County  Water  Company. 
Borough  of  Queens $275,000 

SECOND  JUDICIAL  DISTRICT. 
(Outside  New  York  City.) 

Amityville  Electric  Light  Company. 
Nassau  County. 
Town: 

Oyster  Bay $1,500 

Citizens'  Water  Supply  Company  of  Newtown. 
Nassau  County, 

Town: 

North  Hempstead $73,000 

Nassau  Light  and  Power  Company. 
Nassau  County, 

Towns: 

Hempstead $45,000 

North  Hempstead 150,000 

Oyster  Bay 100,000 

New  York  Telephone  Company. 
Nassau  County. 
Towns : 

Hempstead  ... $330,000 

North  Hempstead 110,000 

Oyster  Bay 136,000 

Suffolk  County. 

Babylon 50,000 

Brookhaven 63,000 

Easthampton 17,000 

Huntington 48,000 

Islip 65,000 

Riverhead 16,500 

Shelter  Island 4,000 

Smithtown 21,000 

Southampton 69,000 

Southold *  30,000 
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Queens  County  Water  Company. 
Kassau  County, 

Hempstead $190,000 

THIRD  JUDICIAL  DISTRICT. 

Albany  Southern  Railroad  (Company. 
Columbia  County, 

Hudson  ... $80,000 

Rensselaer  County. 

Rensselaer $215,000 

Boston  and  Maine  Railroad  Company. 
Rensselaer  County. 

Troy $217,600 

Catskill  Mountain  Railway  Company. 
Oreene  County. 

Catskill $18,000 

Commercial  Union  Telephone  Company. 
Rensselaer  County. 

Troy $115,000 

Delaware  and  Hudson  Company. 
Albany  County. 

Albany $215,200 

Rensselaer  County. 
Troy 217,500 
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Delaware  and  Hudson  Company  (Bridge). 
Rensselaer  County. 

City: 

Troy $100,000 

FiTCHBURG  Railroad  Company. 
Rensselaer  County, 
Towns : 

Hoosick $12,6O0 

Pittstown 5,3O0 

Schaghticoke 5,7O0 

City: 

Troy $31,400 

Hudson  River  Bridcje  Company. 
Albany  County. 

City: 

Albany 781,500 

Rensselaer  County. 

City: 

Rensselaer 285,000 

Kingston  (Consolidated  Railway  Company. 
Ulster  County. 
City: 

Kingston $140,000 

Municipal  Gas  Company. 
Albany  County. 

Towns : 

Bethlehem $4,000 

Colonie $7,000 

Green  Island 10,000 

Cities : 

Albany $1,665,000 

Watervllet 50,000 
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Xew  York  Central  and  Hudson  River  Railroad  Company. 

Albany  County, 

Towns: 

Coeymans $6,000 

Green  Island 14,000 

New  Scotland 4,600 

Cities: 

Albany $192,600 

Cohoes 15,100 

Columbia  County. 

City: 

Hudson 26,300 

Greene  County. 
Town : 

Catskill 65,600 

Rensselaer  County, 

Town: 

Schodack 3,500 

Cities: 

Rensselaer 108,800 

Troy 100,000 

Ulster  County, 
City: 

Kingston  ... 67,600 

Xkw  York  Central  and  Hudson  River  Railroad  Company 

(Boston  and  Albany  Railroad  Company.) 

Columbia  County. 

City: 

Hudson ■  $22,800 

Rensselaer  County. 

City: 

Rensselaer 84,500 
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New  York,  Ontario  and  Western  Railway  Company. 
Ulster  County. 
Town: 

Wawarsing $7,000 

New  York  Telephone  Company. 

Albany  County. 

Towns : 

Bethlehem ; .  $17,000 

Colonic 40,000 

Guilderland 3,400 

Cities : 

Cohoes 17,500 

Watervliet 40,000 

Columbia  County. 

Towns: 

Chatham 3,000 

Claverack 4,900 

Copake 300 

Germantown 2,600 

Ghent 2,200 

Greenport 5,300 

Kinderhook 4,300 

Livingston 3,500 

Stockport 4,000 

Stuyvesant 4,200 

Greene  County. 
Towns : 

Athens 5,900 

Catskill 18,000 

Coxsackic 4,000 

Hunter 4,000 

Rensselaer  County. 

Towns : 

BniiKswlc'k  . ,  3,500 

TTonsick 1 3,000 
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Xortb  Greenbush 

Prestenkill 

Sand  Lake    

Schaghticoke 

Schodack 

Sensselaer 

Troy 

iScheneciady  County, 

Glenville 

Niskayuna 

Eotterdara 

Bchoharie  County, 

Schoharie 

Sullivan  County, 

Mamakating 

Ulster  County. 

Esopns 

Lloyd  

Marlboro 

Marbletown 

New  Paltz 

Olive 

Eochester 

Rosendale 

Saugerties 

Shawangunk 

Ulster 

Wawarsing 

Kingston 
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$3,450 
1,200 
1,600 
6,500 

13,000 

26,000 
128,000 


25,000 

12,000 

8,500 


1,049 


4,000 


4,600 
5,500 
3,000 
4,000 
6,500 
5,500 
3,000 
5,300 

19,500 
650 

10,250 
3,000 

90,000 
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PosTAi,  Telegbaph-Cable  Company. 

Albany  County. 
City: 

Albany $37,000 

Rensselaer  Water  Company. 
Rensselaer  County, 

City: 

Rensselaer $48,000 

Schenectady  Railway  Company. 
Albany  County. 
City: 

Albany $100,000 

Troy  Gas  Company. 

Rensselaer  County. 

City:  '  "   !    •'    ■^': 

Troy $1,050,000 

Troy  Union  Railroad  Company. 
Rensselaer  County. 
City: 

Troy $217,500 

United  Traction  Company. 
Rensselaer  County. 
City: 

Troy $1,600,900 


FOURTH  JUDICIAL  DISTRICT. 

Delaware  and  Hudson  Company. 
Clinton  County. 

Towns: 

Black  Brook $12,000 

Champlain 6,100 

City: 

Plattsburg 16,000 
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Essex  County. 
Town: 

Ticonderoga $8,300 

Franklin  County. 

Town: 

Harrietstown 7,200 

Saratoga  County, 
Towns : 

Halfmoon 14,500 

Milton 24,400 

Saratoga  Springs 74,900 

Waterford 13,300 

Schenectady  County. 

City:  ' 

Schenectady 131,400 

Warren  County, 

City: 

Glens  Falls 11,800 

Washington  County. 

Towns : 

Fort  Edward 55,000 

Whitehall 99,200 

FiTCHBUKO  Raeleoad  Company. 

Saratoga  County. 

Towns : 

Halfmoon $6,600 

Saratoga 9,700 

Saratoga  Springs 6,800 

Stillwater 2,300 

Fonda,    Johnstown   and   Gloversville   Railroad   Company. 

Montgomery  County. 

City: 

Amsterdam $22,000 
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Fulton  County  Gas  and  Electric  Company. 
Fulton  County. 
Cities : 

•  Gloversville $240,000 

Jolinstown 100,000 

N'ew  York  Central  and  Hudson  River  Railroad  Company 
(Mohawk  and  M alone  Railway  Company,  No.  1). 

Franklin  County. 

Town: 

Altamont $3,900 

New  York  Central  and  Hudson  River  Railroad  Company 

(New  York  and  Ottawa  Railway  Company,  No.  2). 
Town: 

Altamont $2,800 

Montgomery  County, 

Towns: 

Canajoharie 85,800 

Minden 83,000 

Mohawk 12,800 

Palatine 7,000 

St.  Johnsville 28,000 

City: 

Amsterdam 38,100 

Schenectady  County. 

Town: 

GlenviUe 18,800 

City: 

Schenectady 319,700 

St.  Lawrence  County. 

Towns : 

Canton 8,400 

Gouverneur 8,600 

Morristown 4,000 

Potsdam 6,700 
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City: 


Towns: 


Citv: 


Towns : 


Towns : 


Ogdensburg 

New  York  Telephone  Company. 

Clinton  County. 

Ausable  .  .  . 

Black  Brook 

Champlain 

Chazy 

Clinton 

Mobers *..•..., 

Peru 

Plattaburg 

Saranac 

Plattaburg 

E88€iB  County, 

Chesterfield 

EHzabethtown 

Jay 

Keene 

Moriah 

North  Elba 

St.  Armand    

Ticonderoga 

Westport 

Willsboro  . 

Franklin  County, 

Altamont 

Belmont 

Bombay 

Burke 

Chateaugay 

Constable 


$19,600 


4,000 
3,100 
4,500 
2,800 
4,200 
6,000 
3,300 
10,000 
3,700 

21,150 


5,500 
3,500 
4,700 
8,000 
5,000 
13,900 
4,100 
3,100 
6,000 
3,200 


6,500 
3,200 
3,800 
2,600 
2,500 
2,800 
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Town : 
City: 

Towns : 


Towns : 


City: 


Towns: 
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Duane $2,350 

Ft.  Covington 4,000 

Franklin 4,000 

Harrietstown 18,000 

Malone 15,000 

Santa  Clara  2,000 

Westville 4,200 

Montgomery  County. 

Amsterdam 12,000 

Amsterdam 52,000 

Saratoga  County. 

Ballston 15,000 

Greenfield 6,500 

Half  Moon 16,000 

Milton 13,000 

Moreau 1-1,000 

Saratoga 13,500 

Saratoga  Springs 50,000 

Stillwater 10,000 

Waterford 12,000 

Wilton 3,400 

ScJtencciady  County. 

Glenville 25,000 

Niskaynna 12,000 

Rotterdam 8,500 

Schenectady 190,000 

St.  Lawrence  County. 

Canton 18,000 

Colton 2,000 

DeKalb 8,500 
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City: 


Towns: 


Towns: 


DePuyster 

Edwards 

Fine 

Fowler 

Gouvemeur 

Hopkinton 

Lawrence 

Lisbon 

Louisville 

Madrid 

Massena 

Morristown 

Ogdensburg 

Warren  County. 

Bolton 

Caldwell 

Queensbnry 

Washington  County, 

Argyle 

Easton 

Fort  Ann 

Greenwich 

Jackson 

Kingsbury 

Putnam 

Whitehall ." 


$600 
4,350 
4,200 
3,800 

18,500 
1,100 
3,800 
6,500 
6,000 
6,000 

16,500 
3,300 

27,000 


1,254 
2,275 
5,082 


4,150 
3,500 
2,100 

11,000 
2,000 

18,000 
3,500 
5,200 


Town: 


TupPER  Lake  Water  Company. 

Franklin  County, 


Altamont 


32,000 
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FIFTH  JUDICIAL  DISTRICT. 

Delaware,   Lackawanna  and   Western  Railroad   Company 

AND  One. 

Oswego  County, 
City: 

Oswego $119,100 

JTew  York  Central  and  Hudson  River  Railroad  Company. 

Herkimer  County, 

Towns : 

Frankfort $27,000 

German  Flats 44,400 

Herkimer 33,000 

Little  Falls 64,100 

Jefferson  County, 

Towns : 

Champion 20,400 

Clayton 10,600 

Hounsfield 3,900 

Lyme 37,900 

Philadelphia 10,500 

Wilna 50,400 

City: 

Watertown 99,200 

Oneida  County, 

Towns : 

Lowville 7,900 

Remsen 5,400 

Cities : 

Rome  ... 40,000 

Utica 32r7,900 

Onondaga  County. 

Towns: 

DeWitt 5,000 

Geddes 28,400 

Manliiis 5,300 

City: 

Syracuse 1,396,500 
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Oswego  County. 

Towns : 

Albion $4,000 

Schroeppel 6,000 

Cities: 

Fulton : 14,900 

Oswego 180,800 

^Ew  York,  Ontario  and  Western  Railway  Company. 

Oneida  County, 

Vienna $4,000 

City: 

Ctica 71,000 

Oswego  County. 

Constantia 6,100 

City: 

Oswego 72,500 

New  York  Tei^phone  Company. 
Jefferson  County, 

Adams $6,800 

Alexandria 8,500 

Antwerp 5,500 

Brownville 4,200 

Cape  Vincent 4,700 

Champion  ... 5,500 

Clayton 7,000 

Ellisburg 6,800 

Henderson 4,200 

Hounsfield 7,500 

LeRoy 14,300 

Lorraine , 3,500 

Lyme 6,000 

Pamelia 5,200 

Philadelphia 3,700 


Digitized  by  VjOOQIC 


222 


Repobt  of  the  Attobney-Genbbal. 


City: 


Towns : 


City: 


Towns: 


Towns : 


Bodman 

Butland 

Theresa 

Watertown 

Wilna 

Watertown 

Herkimer  County, 

Danube 

Fairfield 

Frankfort 

Gterman  Flats 

Herkimer 

Little  Falls 

Manheim 

Bussia 

Schuyler 

Stark 

Warren 

Winfield 

Little  Falls 

Letoia  County. 

Denmark 

Diana 

Lowville 

Leyden  

New  Bremen 

West  Turin 

Oneida  County. 

Annsville 

Boonville 

Camden 


$3,100 
5,000 
4,000 
9,000 
1,700 

75,000 


6,500 
1,500 
3,650 
27,500 
20,000 
5,000 
4,500 
1,650 
1,800 
1,600 
1,700 
2,000 

25,000 


4,750 
2,650 
3,400 
4,500 
200 
1,000 


1,400 
5,850 
6,300 
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Towns: 


Deerfield 

Forestport 

Kirkland 

Lee 

Marcy 

Marshall 

New  Hartford 

Paris 

Hemsen 

Sangerfield 

Trenton 

Yernon 

Yerona 

Vienna 

l?7estmoreland 

Whitestown 

Rome 

TItica 

Onondaga  County. 

Camillus 

Cicero 

Clay 

DeWitt 

EUeridge 

Fabius 

Geddes 

La  Fayette 

Lysander 

Manlius 

Marcellus 

Onondaga  

Pompey 

Salina 

Skaneateles 

Tully 

Van  Suren 


$13,600 
5,500 
3,700 
1,550 
6,350 
3,100 

10,600 
7,150 
3,500 
3,500 

18,500 
5,206 

11,000 
1,500 
4,000 

11,300 

36,000 
185,000 


•  4,500 
2,800 
6,000 

24,500 
8,200 
9,900 

20,000 
8,400 

15,650 

15,000 
5,500 

21,150 
2,300 
8,000 
5,500 
7,200 

11,000 
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City: 

Syracuse $610,000 

Oswego  County.  * 

Towns : 

Albion 4,500 

Constantia 3,750 

Granby 5,000 

Hannibal 4,000 

Hastings 6,000 

Mexico 13,500 

New  Haven 7,000 

Oswego 8,800 

Parish 3,500 

Richland 18,000 

Sandy  Creek 3,800 

Schroeppel 2,300 

Scriba 8,800 

Volney 3,700 

Cities: 

Fulton 7,000 

Oswego 55,000 

Onondaga  Independent  Telephone  Compajty. 
Onondaga  County. 
City: 

Syracuse $205,000 

OswEQO  and  Syracuse  Railroad  Company  and  One. 
Onondaga  County. 
Towns : 

Lysander $23,000 

Van  Buren 25,000 

City: 

Syracuse 23,400 

Peoples'  Subway  Company  of  Syracuse. 

Onondaga  County. 

City: 

Syracuse $115,000 


Digitized  by  VjOOQIC 


Report  of  the  Attorney-General,  2«25 

Syracuse,  Bixohamton  and  Xew  York  Railroad  Company. 

Onondaga  County. 
City: 

Syracuse $111,400 

Syracuse  and  Suburban  Railroad  Company. 

Onondaga  County, 

Towns: 

DeWitt $17,000 

Manlins 35,000 

City: 

Syracuse 145,000 

Utica  Gas  and  Electric  Company. 

Herkimer  County. 
Town : 

Frankfort $32,000 

Utica,  Cjiexango  and  Susquehanna  Valley  Railway  Com- 
pany. 
Oneida  County. 
City : 

Utica ,  r .  $83,400 

Utica  and  Mohawk  Valley  Railavay  Company. 

Herkimer  County. 

To\vTi : 

German  Flats $80,600 

Oneida  County. 

Towns: 

Deerfield 18,000 

Xew  Hartford 95,000 

Whitestown 150,000 

City: 

Rome 60,000 

Cayuga  and  Susquehanna  Railroad  Company  and  One. 

Tioga  County. 
Towns : 

Candor $900 

Owego 10,600 

8 
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SIXTK  JUDICIAL  DISTRICT. 

Delawabe  and  Hudson  Company. 
Otsego  County. 
Town : 

Unadilla $10,300 

City: 

Oneonta 53,000 

Delaware,   Lackawanna   and   Western  Railroad   Company 

AND  One. 

Tompkins  County, 

City: 

Ithaca $19,400 

Elmira  and  Lake  Ontario  Railroad  Company. 

Chemung  County, 

Town : 

Horseheads $8,000 

Schuyler  County, 
Towns : 

Dix 2,800 

Montour 1,200 

Reading 700 

Elmira  and  Williamsport  Railroad  Company. 

Chemung  County. 

City: 

Elmira $10,800 

Erie  Railroad  Company. 
Broome  County. 
Town: 

Union $17,400 

City: 

Binghamton 96,400 

Chemung  County. 

City: 

'.     \  Elmira 61,400 
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Tioga  County. 
Towns: 

Barton $6,300 

Owego 10,700 

Federal  Telephone  and  Telegraph  Compaijt. 

Schuyler  County, 
Town : 

Dix $6,700 

Xew  York  Central  and  Hudson  River  Railroad  Company. 

Madison  County. 
Town: 

Lenox $61,400 

City: 

Oneida 39,500 

Xew  York,  Ontario  and  Western  Railway  Company. 
Chenango  County. 
Town : 

Xorwieh $6,600 

Delaware  County. 

Towns : 

Hamden 12,000 

Sidney 9,200 

Walton 10,800 

City: 

Middletown 27,400 

Xew  York  Telephone  Company. 
Broome  County. 
Towns : 

Chenango $2,200 

Union 6,500 

City: 

Binghaniton 95,000 
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City: 


Towns : 


Towns : 


Citv  : 


Towns: 
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Chemung  County. 

('hcniung $4,500 

Elmira 4,500 

Ilorseheads 11,000 

Veteran 3,000 

Elmira 100,000 

Chenango  County. 

Bainbridge 2,350 

Greene ^ 4,500 

Guilford 4,700 

]S"e\v  Berlin    3,800 

Xorth  Norwich 6,000 

Otselic 1,700 

Oxford 7,000 

Plymouth 4,700 

Sherburne 3,000 

Xorwich 21,500 

Cortland  County. 

Cincinnatus 4,000 

Cortlandville 8,800 

Cuyler 1,350 

Homer 17,500 

Marathon 3,800 

Preble 3,500 

Scott 3,500 

Solon 3,500 

Truxton 2,300 

Cortland 35,000 

Delaware  County. 

Davenport 2,400 

Meredith 3,000 

Sidney 2,000 
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2r2^ 


Towns 


City: 


Towns : 


City: 


Towni 


s: 


Madison  County. 

Bronkfield 

Cazenovia 

DeRuyter 

Eaton 

Hamilton 

Lenox 

Lincoln , 

Madison 

Xelson 

Smithfield • 

Stockbridge 

Oneida 

Otsego  County. 

Burlington 

Edmeston 

Hartwick 

Middlefield 

Milford 

Otsego 

Richfield  .  • 

Springfield 

Oneonta 

Schuyler  County, 

Dix 

Montour , 

Reading 

Tioga  County. 

Barton , 

Berkshire 

Owego 

Tioga 


$2,800 
4,500 
1,200 
6,500 
7,000 

11,500 
1,650 
2,500 
1,600 
1,600 
2,300 

25,000 


1,500 
1,600 
3,500 
6,500 
6,500 
18,000 
7,000 
3,000 

33,000 


3,800 
5,000 
2,400 


10,000 
1,000 

14,000 
5,000 
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TompkinB  C<niniy. 

Towns : 

Caroline $3,250 

Dryden 5,5^0 

Groton 2,150 

Ithaca 3,500 

Lansing 1,500 

Ulysses 2,550 

City: 

Ithaca 38,000 

New  York,  Lackawanna  and  Western  Railway  Company. 

Broome  County. 

.Town: 

Union $28,400 

City: 

Binghamton 91,800 

Chemung  County, 

City: 

Elmira 48,400 

Syracuse,  Binghamton  and  Xew  Yoek  Railroad  Company. 

Broome  County. 
City: 

Binghamton $12,900 

Valley  Railroad  Company. 

Broome  County. 

City: 

Binghamton $16,600 

York  State  Telephone  Company. 
Broome  County. 

Towns : 

Dickinson $1,300 

Kirkwood 1,800 

Union 8,500 

City: 

Binghamton 70,000 
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Tioga  County, 

Town: 

Owego 350 

SEVENTH  JUDICIAL  DISTRICT. 

Avon,  Geneseo  and  Mt.  Mohhis  Railroad  Company. 
lAvingaton  County. 
Town: 

Avon $3,100 

Buffalo,  Rochesteb  and  Pittsbubg  Railway  Company. 
Monroe  County, 
City: 

Rochester $47,500 

Cbystal  City  Gas  Company  of  Cobning,  New  Yobk. 
Steuben  County, 

City: 

Corning $100,000 

Elmiba  and  Lake  Ontabio  Railboad  Company. 
Ontario  County, 
Town : 

Canandaigua * $11,100 

Wayne  County. 
Town: 

Arcadia '.  19,700 

Yatef  County, 
Town: 

Milo 8,000 

Ebie  Railboad  Company. 
Steuben  County. 

Cilies: 

Corning .■  $59,100 

Hornell ,      51,G00 


n"* 


'1^ 
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Town : 


Towns 


Towns 


Towns 


City: 


City 


Towns 


Repobt  of  the  Attornky-Geneeal. 

Federal  Telephone  axd  Telegraph  Company. 
Livingston  County. 

Geneseo $6,500 

Monroe  County. 

Greece 8,000 

Henrietta :  0,900 

Mendon 5,100 

Perinton 8,000 

Rush  ... -.  . .  .  17,000 

Wheatland 10,000 

Ontario  County. 

Farmington 5,200 

Manchester 6,900 

Steuben  County. 

Bath 10,600 

Canisteo 5,300 

Corning 23,000 

Ilornell 24,000 

Geneva  Telephone  Company. 

Ontario  County. 

Geneva $16,000 

Livingston  County  Telephone  Company. 
Livingston  County. 

Avon $5,500 

Geneseo 9,000 

Leicester 5,600 

Mount  Morris 6,500 

North  Dansville   6,850 

Sparta 5,000 

Digitized  by  VjOOQiC 


Repokt  of  the  Attorney-General.  2SS 

New  England  Telegraph  Company. 
Monroe  County. 
City: 

Kochester .' $15,000 

Xew  Yokk  Central  and  Hudson  Eiver  Eailroad  Company. 

Qayuga  County, 

Towns : 

x\urelius $37,900 

Brutus 67,200 

Citv: 

Auburn 20,e300 

Monroe  County. 

Towns: 

Greece 13,200 

Perinton 18,100 

Pittsford 35,200 

Sweden 21,000 

City: 

Eochester 709,400 

Ontario  County. 

Towns : 

Canandaigua 54,400 

Manchester 5,200 

Phelps 9,G00 

Woleott 17,000 

City: 

Geneva 22,000 

Seneca  County. 
Towns: 

Seneca  Falls 70,700 

Waterloo 11,000 

Stcuhen  County. 

City: 

Corning 102,500 
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Wayne  County, 
Towns : 

Arcadia 

Galen ♦ 

Lyons  

Yat€8  County. 
Towns : 

Milo 

Torrcy 

Xew  York  Telepiioxe  Company. 
Cayu<;a  County, 
Towns : 

Aurelnis 

Bnitus 

Cato , 

Conquest 

Fleming 

Ira 

Ledyard 

Moravia 

Xiles 

Owasco 

Scipio 

Senipronins 

Sennett 

Springport 

Summerhill 

City: 

Auburn 

Livingston  County, 

Towns : 

Avon 

Caledonia 

Conesus 

Geneseo 

Groveland 


$55,400 
11,000 
18,000 


5,200 
7,600 


6,500 
«,000 
3,500 
2,300 
5,000 
2,200 
5,500 
6,500 
4,750 
2,200 
5,500 
6,500 
4,500 
9,500 
1,500 


70,000 


12,000 
14,000 

4,000 
13,000 

6,300 
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23: 


Towns 


City: 


Towns : 


Leicester 

Lima 

Livonia  

Mt.  Morris 

Xorth  Dansville 

Ossian 

Springwater 

Sparta 

West  Sparta 

York 

Monroe  County, 

Brighton 

Chili 

Clarkson 

Gates 

Greece 

Hamlin 

Henrietta 

Irondequoit 

Mendon 

Ogden  

Parma 

Penfield 

Perinton 

Pittsford 

Riga 

Rush 

Sweden 

Webster 

Wheatland 

Rochester 

Ontario  County. 

Briston 

Canadice 


$7,200 

7,000 

14,000 

17,000 

10,000 

100 

8,000 

2,200 

2,700 

13,000 


6,700 
14,000 

4,000 

9,000 
22,000 

3,100 
17,000 

6,000 
16,200 
18,000 

3,500 

9,000 
10,150 

5,000 
10,000 

8,500 
13,500 
18,000 
13,000 

685,000 


5,500 
2,200 
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City: 


Towns : 


Towns : 


Canandaigua 

East  Bloomfield   

Farmington 

Geneva  

Gorham 

Hopewell 

Manchester 

Naples • 

Phelps 

Richmond 

Seneca 

South  Bristol   

Victor 

West  Bloomfield 

Geneva  

Seneca  County. 

Covert 

Fayette  ...  . 

Junius 

Lodi 

Romulus 

Seneca  Falls 

Ovid 

Tyre 

Varick 

Waterloo 

Stetihen  County. 

Addison 

Bath 

Canisteo 

Cohocton 

Erwin 

Greenwood 


$17,000 

10,000 

5,000 

6,000 

4,000 

5,520 

6,000 

10,000 

12,000 

6,000 

8,500 

2,500 

9,500 

6,500 

8,000 


6,500 
9,000 
3,500 
3,000 
4,800 

20,000 
5,000 
4,000 
3,000 

11,000 


4,500 
15,000 
4,000 
4,300 
5,000 
2,500 
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^^ties : 


^0^^ 


^ 


Towns : 


Lindsley 

Urbana  

Wayland 

Woodhull 

Jorning 

Hornell 

Wayne  County. 

Arcadia 

Butler 

Galen 

Huron 

Lyons 

Maeedon 

Marion 

Ontario 

Palmyra 

Rose 

Savannah  ... 

Sodus  

Walworth 

Williamson 

Wolcott 

Yates  County. 

Benton 

Jerusalem 

Middlesex 

Milo 

Starkey 


$3,000 

2,300 
9,500 
2,000 

28,000 
12,300 


13,000 
2,000 
5,500 
9,000 

12,000 
7,000 
2,700 
3,100 

11,500 
4,000 
2,300 
9,500 
3,250 
4,000 
4,700 


3,200 
10,000 

2,300 
11,500 

2,300 


Town: 


NiAGARxV,  LOCKPORT  AND  ONTARIO  PoWER  CoMPANY. 
Cayuga  County. 

Brutus $700 
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Monroe  County. 

Town : 

Perinton $1,000 

Wayne  County. 

Towns: 

Arcadia 750 

Galen 350 

Lyons 500 

Penn  Yan  Telkphone  Company. 

Yates  County. 

Town : 

Milo $8,000 

Rochester  Telephone  Company. 

Monroe  County. 

City: 

Rochester $470,000 

Western  New  York  and  Pennsylvania  Railway  Company. 

Monroe  County. 

City: 

Rochester $86,000 


EIGHTK  JUDICIAL  DISTRICT. 
Buffalo  Creek  Railway  Company. 

Erie  County. 

City: 

Buffalo $135,700 

Buffalo  Gas  Company. 

Erie  County. 

City: 

Buffalo $2,000,000 
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Buffalo  and  Lackawanna  Traction  Company. 

Erie  County, 

City: 

Buffalo $177,000 

Buffalo  and  Lake  Erie  Traction  Company. 
Chautauqua  County. 

Towns : 

Hanover $26,900 

Pomfret 105,000 

Portland  . 75,000 

Ripley : 38,000 

Westfield :  .  130,000 

City : 

Dunkirk 160,000 

Erie  County, 
Towns: 

Evans 27,000 

Hamburg 67,000 

Lackawanna 150,000 

Deaware,  Lackawanna  and  Western  Railroad  Company. 

Erie  County, 

City: 

Buffalo  . $049,800 

Dunkirk  Street  Railway  Company. 

Chautauqua  County, 

City:. 

Dunkirk $14^,000 

Erie  Eailroad  Company. 
Alleghany  County, 
Town: 

Wellsville $5,800 
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Cattaraugus  County. 

Town : 

Persia $8,800 

City: 

Olean 6,200 

Ckautavqua  County, 
Cities: 

Jamestown 32,300 

Erie  County, 

Town: 

Lancaster 5,300 

Buffalo 472,200 

Genesee  County. 
Town: 

Batavia 15,500 

Niagara  County. 

Town : 

Niagara 4,400 

Cities: 

Niagara  Falls 109,300 

North  Tonawanda 66,300 

Wyoming  County, 
Town: 

Avon 9,500 

Village : 

Atti<;a 1  !,70O 

Federal  Telephone  and  Telegraph  Company. 

Alleghany  (bounty. 

Town: 

Wellsville $8,000 

Cattaraugus  County, 

Town : 

Persia  .  .  .*  . . .  . .'. 6,700 
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Town: 


Towns: 


Cities : 


Towns: 


Town : 


City: 


Town: 
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Chautauqua  County, 

Cherry   Creek    

Erie  County. 

Alden  

Aurora 

Cheektowaga 

Collins 

Concord 

Eden 

Hamburg 

Lancaster 

Xewstead 

North  Collins 

Buffalo 

Lackawanna 

Oenesee  County. 

Eatavia 

LeRoy  . 

Pembroke 

Orleans  County. 

Murray 

Grand   Trunk   Eailway   Company. 

Erie  County. 

Buffalo 

Hanover  Telephone  Company. 
Chautauqua  County. 

Hanover 
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$5,500 


7,750 
9,000 
7,000 
9,000 
8,200 
6,500 
9,000 
7,700 
6,500 
7,500 

652,000 
5,000 


5,500 

11,000 

5,500 


8,700 


$22,500 


$5,000 
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Independent  Union  Telephone  Company. 

Niagara  County, 

Towns : 

Hartland $3,000 

Lockport 650 

Niagara  Falls 1,700 

Pendleton 1,850 

Koyalton 6,500 

Wheatfield 4,500 

Cities: 

Lockport 2,000 

Niagara  Falls 2,200 

Xorth  Tonawanda 4,000 

Village: 

Middleport 500 

Le  Salle 850 

Middleport 3,500 

International  Bridge  Company. 
Erie  County, 

City: 

Buffalo $44,200 

Jamestown,  Chautauqua  and  Lake  Erie  Railway  Compaxy. 

Chautauqua  County, 
Town: 

Westfield $6,200 

Lehigh  Valley  Railway  Company. 

Erie  County, 

City: 

Buffalo $328,800 

"Nbw  England  Telegraph  Company. 
Erie  County. 

^ity: 

Buffalo $52,000 
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Towns 


Towns : 


Citv: 


Xew  York  Telephone  Company. 

Alleghany  County. 

Amity 

Friendship 

Henry • 

Scio 

Wellsville 

Cattaraugus  County. 

Allegany 

Ashf  ord 

Carrollton 

Gold  Spring   

Dayton 

Fredonia 

Hinsdale . 

Little  Valley 

Maehias 

New  Albion   

Olean 

Otto.  .  .' 

Persia 

Perrysburg 

Handolph 

Salamanca 

Olean 

Chautauqua  County. 

Bust! 

Chautauqua 

Cherry  Creek 

Clymer 

EUery  .  : 

Ellicott 

Ellington 


$4,200 
2,900 
2,500 
3,500 

12,500 


5,500 
4,500 
4,500 
2,300 
5,000 
3,100 
4,200 
3,200 
2,500 
2,400 
4,000 
1,300 
2,300 
3,000 
5,000 
10,000 

20,000 

3,000 
5,000 
2,000 
3,700 
5,000 
8,500 
.  2,000 
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Cities: 


Towns : 


Cities : 


Gerry 

Hanover 

Harmony 

Pomfret 

Portland 

Shei:idan 

Westfield 

Dunkirk 

Jamestown 

Erie  County. 

Alden 

Amherst 

Aurora 

Cheektowaga 

Clarence  

Colden 

Collins 

Concord  

East  Hamburg 

Elma 

Evans 

Hamburg 

Holland * 

Lancaster 

Marilla 

Ncwstead 

Sardinia 

Tonawanda  

Wales 

West  Seneca 

Buffalo 

Tonawanda 


3,000 
6,300 
7,800 
5,000 
4,500 
3,500 

17,000 
57,000 


4,200 

16,500 

20,000 

13,000 

14,000 

2,550 

4,400 

15,000 

6,500 

2,600 

5,000 

24,000 

3,900 

16,000 

1,200 

21,500 

4,500 

11,000 

7,900 

6,900 

1,300,000 
18,000 
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Townfl : 


Towns : 


Cities: 


Towns : 


Genesee  County. 

Alabama 

Alexander 

Batavia 

Bergen 

Bethany 

Darien 

Elba 

Leroy 

Oakfield 

Pavilion 

Niagara  County, 

Cambria 

Hartford 

Lewiston 

Lockport 

Newf  ane 

Niagara 

Pendleton 

Porter 

Royalton 

Somerset 

Wilson  ...   , 

Wheatfield 

Niagara  Falls 

Lockport 

North  Tonawanda    

Orleans  County, 

Albion 

Barre 

Carlton 

Clarendon 

Gaines 


$7,000 

11,000 

50,000 

12,000 

5,000 

8,500 

9,800 

19,000 

19,000 

7,000 


7,900 

8,800 

8,200 

15,500 

16,500 

9,500 

4,500 

5,800 

17,500 

9,750 

10,000 

12,000 

80,000 
50,000 
31,000 


26,000 
11,000 
27,000 
6,000 
13,000 
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Towns : 

Kendall $12,000 

Murray 16,850 

Ridgeway 35,700 

Shelby 3,200 

Yates 28,000 

Wyoming  County, 

Arcade 5,700 

Attica 10,000 

Bennington 3,500 

Covington 6,000 

Eagle 5,500 

Middlebury 7,200 

Orangeville 8,300 

Sheldon 8,500 

Warsaw  .  . 21,000 

Wethersfield 3,000 

'New  York  Central  and  Hudson  River  Railroad  Company. 

Erie  County. 

Towns : 

Cheektowaga $5,000 

Newstead 4,600 

Cities : 

Buffalo 2,195,800 

Tonawanda 56,600 

Ocnesee  County. 

City: 

,    Batavia 75,400 

Niagara  County, 

Towns : 

Lewiston 17,300 

Niagara 5,100 

Cities: 

Lockport 236,500 

Niagara  Falls  .  . 134,700 

North  Tonawanda 100,600 
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Orleans  County. 
Towns  : 

Albion $13,000 

Ridgeway 19,800 

Xew  York  Central  and  Xl\gara  River  Railroad  Company. 

Erie  County, 
City: 

Tonawanda $20,200 

Niagara  County. 

City: 

Tonawanda 35,500 

XiAGARA,  LOCKPORT  AND  OnTARIO   PoWER  CoMPANY. 
Erie  County. 
Town: 

Hamburg $2,100 

Oenesee  County. 

Towns : 

Elba 500 

Oakfield 450 

K^YPANo  Railroad  Company. 
(^attaraugus  County. 

Town:  . 

Randolph $6,200 

Peoples'  Gas  Light  and  Coke  Company. 
Erie  County. 

City: 

Buffalo  .  . $65,000 

Republic  Metal-Ware  Company. 
Erie  County. 
City: 

Buffalo $6,200 
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Rogers-Brown  Iron  Company. 

Erie  County, 
City: 

Buffalo $34,600 

Salamanca  Gas  Company. 
Cattaraugus  County. 
Towns : 

Great  Valley $5,000 

Salamanca 35,000 

Salamanca  Telephone  and  Telegraph  Company. 
Cattaraugus  County. 
Town; 

Salamanca $7,000 

South  Buffalo  Railway  Company. 

Erie  County. 

City: 

Buffalo $6,600 

Terminal  Railway  Company  of  Buffalo. 
Erie  County. 

Towns : 

Cheektowaga $3,000 

Hamburg .' 3,700 

City: 

Lackawanna 7,100 

United  Natural  Gas  Company. 
Cattaraugus  County, 

Towns : 

Little  Valley $19,000 

Clean 3,100 

Salamanca 11,500 

City: 

Olean 6,000 
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Eri*i  County. 

Towns : 

Aurora $27,000 

Collins 33,000 

East  Hamburg 21,000 

Eden 67,000 

Elma 3,500 

Hamburg 120,000 

Lancaster 1,400 

ISTorth  Collins 13,000 

West  Seneca 37,000 

City: 

Lackawanna 39,000 

Western   New  York  a^b  Pennsylvania  Railw^ay  Company. 

Alleghany  County. 

Towns : 

Genesee $1,200 

Wellsville 5,800 

Cattaraugus  County. 
City: 

Olean $74,000 

Chautauqua  County. 
City: 

Dunkirk 14,000 

Erie  County. 
Cities: 

Buffalo 250,200 

Lackawanna 30,600 


XIXTH  JUDICIAL  DISTEICT. 

Consolidated  Water  Company  of  Suburban  New  York. 
Weatoheater  County. 
Towns : 

Mt.  Pleasant $50,000 
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Erie  Railroad  Company. 

Orange  County. 

Towns : 

Chester $10,000 

Goshen 11,000 

Cities  : 

JVliddletown 37,100 

Xewburgh 29,500 

Port  Jervis 32,500 

Rockland  County. 

Towns : 

Orangetown 1,800 

Ramapo 8,400 

Goshen  and  Deckertown  Railroad  Company. 

Orange  County. 

Town : 

Joshen $1,400 

John  Johnston. 

Westchester  County, 

City: 

Mt.  Vernon $20,000 

Montgomery  and  Erie  Railroad  Company. 
Orange  County. 

Town : 

Goshen $3,900 

Xew  Jersey  and  Xew  York  Railroad  Company. 

Rockland  County. 

Towns : 

Ilaverstraw $8,800 

Ramapo , 3,900 

Xew  York  Central  and  IIldson  River  Railroad  Company. 

Dutchess  County. 

Town :  • 

Fishkill $12,500 

City: 

Poiighkecpsie $92,500 
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Orange  County, 
Towns : 

Cornwall $9,800 

Montgomery 8,400 

Xewburgh 44,400 

Rockland  County. 
Town: 

Haverstraw 22,800 

Westchester  County. 

Towns : 

Cortland 9,300 

Greenburg 17,100 

Mt.  Pleasant , 19,900 

Ossining 9,600 

White  Plains 11,900 

Cities  : 

Mt.  Vernon 10,800 

Yonkers 95,800 

Xew  Yor^  Interurban  Water  Company. 
Westchester  County. 
Towns: 

Eastchester $35,000 

Harrison 42,000 

Pelham 23,000 

Eye 18,000 

Scarsdale 18,500 

Xew  York,  Ontario  and  Western  Railway  Company. 

Orange  County. 
City: 

Port  Jervis $4,300 

Xew  York  Telephone  Company. 
Dutchess  County. 
Towns : 

Amenia $3,550 

Fishkill 43,550 
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Towns : 


Cities: 


Towns : 


Cities : 


Towns : 


To\^als : 


Hyde   Park 

Pawling .  . 

Pleasant  Valley 

Poughkeepsie 

Rhinebeck 

Washington 

Poughkeepsie 

Orange  County. 

Deer  Park 

Goshen 

Greenville 

Hamptonville 

^lontgomery 

Xewburgh 

Tuxedo 

Wawayanda 

IS^ewburgh 

Port  Jervis 

Putnam  County. 

Carmel 

Kent 

Patterson 

Phillipstown 

Putnam  Valley 

Southeast 

Jfockland  County. 

Clarkstown 

ITaverstraw 

Orangetown 

Ramapo 

Stony  Point 


$5,000 
2,750 
3,200 

16,500 
3,650 
6,500 

60,000 


4,400 

13,900 

4,000 

6,000 

10,000 

22,000 

2,250 

8,000 

70,000 
9,500 


3,000 

900 

1,500 

6,500 

1,200 
4,000 


48,000 
16,800 
90,000 
70,000 
2,500 
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Westchester  County. 

Towns : 

Cortland $50,800 

Bedford 20,000 

Eastchester 55,000 

Greenburg 278,700 

Ilarrison 28,000 

Mamaroneck 120,000 

Mt.  Pleasant. 94,000 

Xorth  Castle 18,100 

Ossining 75,000 

Pelham 35,000 

Eye 208,000 

Scarsdale 50,000 

White  Plains. 120,750 

Cities : 

Mt.  Vernon 230,000 

Yonkers 395,000 

Xew  York,  Westchester  and  Connecticut  Traction 

Company. 

Westchester  County. 

City: 

Mt.  Vernon $20,000 

Northern  Westchester  Lighting  Company. 
Westchester  County. 
Town? : 

Cortland $13,000 

Mt.  Pleasant 27,000 

Xew  Castle 1,200 

Ossining 130,000 

Nyack  and  Southern  Railroad  Company. 
Rockland  County. 

Town: 

Orangetown $5,900 
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Peekskill  Lighting  and  RArLROAD  Company. 
Westchester  County. 

Towns : 

Cortland $175,000 

Yorktown 1,200 

Postal  Telegraph-Cable  Company. 
^yestche8ter  County, 
City; 

Yonkers $17,000 

Poughkeepsie  Light,  Heat  and  Power  Company. 

Dutchess  County. 

City: 

Poughkeepsie $250,000 

Westchester  Electric  Railroad  Company. 
Westchester  County. 

Towns : 

Eastchester $90,000 

Mamaroneck 1,200 

Pelham 47,000 

Cities : 

Mt.  Vemon 321,000 

Yonkers 38,000 

Westchester  Lighting  Company. 
Westchester  County. 
Towns : 

Bedford $12,000 

Harrison 60,000 

Pelham 180,000 

Eastchester 80,000 

Scarsdale 17,000 

Rye 425,000 

Greenbiirg 365,000 

Mt.  Pleasant 42,000 

Mamaroneck 210,000 

New  Castle 28,000 
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Towns: 

Xorth  Castle $600 

White  Plains 220,000 

Cities : 

Mt.  Vernon 680,000 

Tonkers 785,000 

Villages : 

Greenburg 365,000 

Portchester  .  . 217,900 

Rye 125,700 

White  "i^lains 220,000 

Yonkers  Electric  Light  and  Power  Company. 
Westchester  County. 
City: 

1910.    Yonkers $200,000 


TAX  CASES. 


The  following  proceedings  are  pending  in  the  Appellate 
Division,  Supreme  Court,  Third  Department: 

The  People  ex  rel.  American  Glucose  Co.  i\  James  A. 
Roberts,  as  Comptroller. 

[Proceeding  to  review  the  action  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Writ  issued  May  2,  1898, 
and  return  filed  June  11,  1898. 

The  People  ex  rel.  The  City  of  Xew  York  v.  Erastus  C. 
'K:siGiiT,  AS  Comptroller  and  Theodore  P.  Gilman,  as  Deputy 
Comptroller. 

This  is  a  proceeding  to  review  the  action  of  the  Comptroller  in 
canceling  certain  tax  sales.  Writ  issued  April  25,  1901.  Motion 
made  to  quash  writ  October  26,  1901,  which  motion  was  denied. 

The  People  ex  rel.  Cornell  Steamboat  Co.  v.  Otto  Kel- 
SEY,  as  Comptroller. 

Certiorari  to  review  action  of  the  Comptroller  in  assessing  a 
franchise  tax  against  the  relator.  Writ  issued  October  19,  1904, 
and  return  made  JsTovember  18,  1904. 
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The  People  ex  rel.  East  River  Railroad  Co.  t\  Xathax 
L.  Miller^  as  Comptroller. 

Proceeding  to  review  the  action  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Writ  issued  May  28,  1903, 
and  return  made  June  20,  1903. 

The  People  ex  rkl.  Interborotoh  Rapid  Transit  Co,  r. 
Otto  Kelsey,  as  Comptroller  of  the  State  of  Xew  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  March 
30,  1006.     Return  filed  May  22,  1906. 

The  People  ex  rel  !Xew  York  and  Harlem  Railroad  Co. 
I'.  William  C.  Wilson,  as  Acting  Comptroller  of  the  State 
OF  K'ew  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  October 
9,  1906.    Return  made  February  .28,  1907. 

People  ex  rel.  Hewitt  Realty  Co.  r.  Martin  H.  Glynx^ 
AS  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  July 
25,  1908.     Return  made  September  10,  1908. 

People  ex  rel.  Port  Morris  Land  and  Improvement  Co.  v. 
Martin  H.  Glynn,  as  Comptroller  of  the  State  of  !Kew 
York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  July 
23,  1908.    Return  made  September  10,  1908. 

People  ex  rel.  Buffalo  General  Electric  Co.  v.  Charles 
H.  Gaus^  as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  relator.  Writ  issued  March  20, 
1909.    Return  filed  April  5,  1909. 
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Pkopi.e  kx  uej..  Lake  Pj.acii)  (\).  r.  (Miakles  II.  Gaus,  as 

C\)MI*T1{()LLEK  OF  THE  StATE   OF  XeW  YoUK. 

Proceeding  to  review  the  (leteriniiiation  of  the  Comptroller  in 
allowing  a  redemption  from  tax  sale.  Writ  issued  August  5, 
10()J>.     lleturn  filed  Septemln^r  20,  1009. 

Pkople  ex  rel.  Mamiattax  Kealty  Company  v.  Clark  Wil- 
liams, AS  Comptroller  of  the  State  of  Xew  York. 

Proceeding  to  review  determination  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Return  filed  September 
20,  1910. 

Pkoplk  ex  rel.  Sea  Beach  Railway  Company  v.  Clark  Wil- 
liams, as  Comptroller  of  the  State  of  Xew  York. 

Proceeding  to  review  determination  of  Comptroller  in  assessing 
a  franchise  tax  against  the  relator.    Return  filed  August  23,  1010. 

Pkople  ex  rel.  South  Brooklyn  Railway  Company  v. 
Clark  Williams,  as  Comptroller  of  the  State  of  Xew  York. 

Proceeding  to  review  determination  of  Comptroller  in  assessing 
a  franchise  tax  against  the  relator.    Return  filed  August  23,  1910. 


STATEMENT  RECITING  THE  PRESENT  STATUS  OF 
ALL  ACTIONS  FOR  THE  DISSOLUTION  OF  COR- 
PORATIONS BROUGHT  BY  THE  ATTORNEY-GEN- 
ERAL PRIOR  TO  JANUARY  i,  igii. 

SUPREME  COURT  — Albany  County. 


^TiiE   Pf:ople  of  tiik  Statk  of  Xew  York 

V8, 

Bank  of  Staten  Island. 


Litigation  in  regard  to  the  accounts  of  the  former  receiver  is 
still  pending  and  prevents  the  dosing  of  this  trust. 
9 
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SUPREME  COrUT  — Erik  Coi:nty. 


The  People  of  the  State  of  Xew  York 


vs. 


State  Bank  of  Forestville. 


Dividends  to  the  amount  of  90  per  cent,  have  been  declared 
in  this  receivership,  a  dividend  of  10  per  cent,  being  declared 
during  the  past  year.     There  is  still  some  litigation  pending. 

SUPREME  COURT  — AEBA^'Y  County. 


The  People  of  the  State  of  Xew  York 


vs. 


The  Holland  Trust  Company. 


All  the  assets  of  this  receivership  have  been  reduced  to  cash 
with  the  exception  of  one  piece  of  property.  The  receiver  has 
made  an  application  for  an  intermediate  accounting  to  be  held  in 
January,  1911,  at  which  time  a  dividend  of  40  per  cent,  to  the 
stockholders  will  probably  be  declared. 

SUPKEME  COURT  — Xew  York  County. 


The  People  ok  the  State  of  Xew  York 


vs. 


The  Xew  York  BriLDiNCf  Loan  Banking  Co. 


The  receiver  has  made  application  to  sell  certain  real  estate, 
which  application  has  not  as  yet  boon  passed  upon  by  the  court. 
The  receiver  should  be  able  to  make  his  final  accounting  soon  after 
the  sale  of  this  property. 
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SUPKEME  COURT  — Erie  County. 
The   People  of  the  State  of  New  York 

vs. 

The  German  Bank. 

There  is  still  litigation  in  this  receivership  which  prevents  its 
closing. 

SI:PREME  court  — Albany  County. 
The   People  of  the  State  of  Xew  York 


vs. 


TriE    Metropolitan    Mutual    Savings    and 
Loan  Association. 


This  action  has  been  terminated  and  the  receiver  discharged. 
SUPREME  COURT  — Kings  County. 
The  People  of  the  State  of  New  York 
vs. 
Guardian  Savings  and  Loan  Company. 


SUPREME  COURT -^Xew  York  County. 
The   People  of  the  State  of  Xew  York 


vs. 


The    Treasury    Corporation    Co-operative 
Savings  Loan  Association. 


Xewell  Lyon  was  appointed  receiver  in  each  of  these  corpora- 
tions.    No  assets  have  come  into  his  hands.     The  receivership  is 
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kept  alive  fur  ilw  j)iuj)om!  of  «lis<*hargiiig  fraudulent  mortipiire.N 
the  receiver  geuerously  consenting  to  continue  to  act  without  com- 
pensation for  his  trouble. 

SUPREME  COURT  — Albany  County. 


Tjie  People  of  the  State  of  Xew  Yobk 


vs. 


Metropolitan  Bank. 


The  aflPairs  of  this  defendant  are  involved  with  those  of  the 
German  Rank  and  the  ultimate  success  of  this  action  is  dependent 
upon  the  adjustment  of  the  complications  arising  from  the  latter 
institution. 

SUPREME  COURT  — Ekie  Cointy. 


The  People  of  the  State  of  Xew  Yobk 


vs. 


Manhattan  Real  Estate  and  Loan 
Company. 


The  inability  to  sell  certain  real  estate  has  prevented  the  closing 
of  this  receivership. 

SUPREME  COURT  — Kings  County. 


The  People  of  the  State  of  Xew  York 


vs. 


United  -Freeman's  Land  Association  Xo.  2. 


Litigation  as  to  the  title  of  certain  real  estate  is  still  pending 
and  prevents  the  termination  of  this  trust. 
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SUPEEAIE  COURT  — Albany  County. 
The  People  of  the  State  of  New  York 
vs. 
Cooper  Exchange  Bank. 

Litigation  which  has  delayed  the  closing  of  this  trust  for  some 
time  has  been  terminated  in  favor  of  the  receiver,  who  should  be 
able  to  file  his  final  account  within  the  coming  year. 

SUPREME  COURT  — Albany  County. 


The  People  of  the  State  of  New  York 

vs. 

Home  Mutual  Building  and  Loan 
Association. 


The  receiver  is  to  have  his  final  accounting  in  January,  1011, 
and  has  served  notice  to  that  effect. 


SUPREME  COURT  — New  York  Colnty. 


The  People  of  the  State  of  New  York 


vs. 


International  Grapiiopiione  Company. 


Sufficient  money  has  l>een  realized  through  the  settlement  of 
various  actions  to  pay  the  creditors  of  this  receivership  in  full. 
The  validity  of  certain  of  the  creditors'  claims  is  now  being  ascer- 
tained before  a  referee. 
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SUPREME  COURT  — New  York  County. 


The  People  of  the  State  of  New  York 

vs. 

Oriental  Bank. 


The  question  as  to  the  aiuount  of  the  receiver's  fees  and   the 
allowances  of  his  attorney  is  still  pending  on  appeal. 

SUPREME  COURT  — Xew  York  Covsty. 


The  People  of  the  State  of  New  York 


vs. 


Twenty-eighth  and  Twenty-ninth  Streets 
Crosstown  Railroad  Company. 


The  receiver  is  still  operating  these  properties  pending  the  termi- 
nation of  foreclosure  proceedings  instituted  by  the  Central  Trust 
Company. 

SUPREME  COURT  — Ulster  Colnty. 


The  People  of  the  State  of  New  York 


vs. 


The  Brooklyn  Bank  in  the  City  of  New 
York. 


The  Appellate  Division  of  the  Third  Department  has  handed 
down  a  decision  reducing  the  fees  of  the  receivers  and  their  counsol 
who  have  appealed  to  the  Court  of  Appeals,  which  appeal  is  still 
pending. 
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SUPREME  COURT  — Albany  County. 
The  People  of  the  State  of  New  York 
vs. 
Empire  Title  Guaranty  Company. 


2<53 


The  receiver  has  had  his  final  accounting  and  been  discharged. 


SUPREME  COURT  — Albany  County. 


The  People  of  the  State  of  New  York 


vs. 


Metropolitan  Surety  Co. 


The  receiver  has  been  occupied  during  the  past  year  with  the 
liquidation  of  the  assets  of  this  receivership  and  of  the  claims 
against  it. 


SrPREME  COURT  — Albany  County. 


The  People  of  the  State  of  vNew  York 


vs. 


Tjie  Capital  City  Loan  Company. 


Action  was  instituted  at  the  request  of  the  Superintendent  of 
Banks  to  dissolve  the  above  corporation.  Action  is  at  issue  await- 
ini;  trial. 
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SUPKEME  COURT  — Albany  (ointy. 
The   People  of  the  State  of  Xew   York 

1*5. 

The   Harbor  and   Sib  urban   Building   and 
Savings  Association. 


An  action  was  coinmonced  in  I)ocoml)or,  1910,  to  di-^solve  this 
(•orjxjration.     The  defeudant's  time  to  answer  has  not  yet  expired. 


SUPREME  COURT  — Albany  County. 

The   People  of  the  State  of  Xew   York 

vs. 

Xineteenth    AVari)    Co-operative    Savings 
AND  Loan  Assoc^iation. 


•    An  action  was  connnenced  in  December,  11)10,  to  dissolve  this 
c()rj)<)rati()n.     The  defendant's  time  to  answer  has  not  yet  expired. 


MISCELLAXEOUS  A(^TIOXS. 
SUPREAIE  COURT  — Delaware  County. 


The   People   of   the   State  of  Xew   York 


vs. 


WiLLLVM    IIkjBEE    XjCIIOLS. 


This  action  has  heen  settled  and  discontinned. 
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SUPKEAIE  COUliT  — Albany  Coi  .nty. 


2fi5 


The    Pkople  of  the  State  of  Xew  York 


vs. 


Capitai.  City  Loat^  Company  and  Fidelity' 
Axi)  Deposit  Company-  of  IEaeyland. 


This  action  was  commenced  to  recover  the  penalty  of  a  bond 
irivt^ii  bv  the  defendants  in  the  sum  of  $5,000.     It  is  at  issue  and 


awaiting  trial. 


Si:rilP:ME  court  — Covnty  of  Erie. 


Thk    People  of  the  State  of  Xew  York 


vs. 


TiiK   Erie  County  Loan  Company  and  the 
Illinois  Surety  Company. 


This  is  an  action  brought  to  recover  a  penalty  of  a  bond  given 
bv  the  defendants  in  the  sum  of  $r),000  and  has  been  settled  and 
di  scon  tinned. 


SUPREME  COURT  — Herkimer  County. 
American  Felt  Company 
rs. 


John  M.  Richards,  as  Sheriff. 


Action  to  restrain  sheriff  in  collecting  franchise  tax.  An  apj)eal 
from  a  judgment  in  favor  of  the  defendant  has  been  dismissed  on 
the  stipulation  of  the  parties  to  the  action. 
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VOLr^'TAKV     DISSOLFTIOX     PKOCKKDIXGS    IXSTI- 
TFTEI)  DUKIX(J  THE  YEAR  1910. 

Jan.  ('}.  Sui)reine  C^oiirt  —  Ontario  County.     Inland  Lnml>er 

(V). 
1.'5.   Sni)r(Mn(*  Court  —  Xow  York  County.     J.  B.  Ilackett 

Co. 
ITt.  Su))renie    (\)nrt — New    York    County.      Mishkiud- 

Feinberg  Realty  Co. 
15.  Snprenio  Court  —  Erie  County.    Whissel  Lumber  Co. 
27.   Supreme  Court  —  Jefferson  Ccmnty.     Ward  Concrete 

Stone  Co. 
20.   Supreme  Court  —  Xew  York  County.     Collino  Co. 
Fel).  1.  Supreme  Court  —  Xew  I'ork  (V)unty.     MacCraektMi- 

Ilauer-Terry  C\). 
5.  Sujuvme     Court  —  Westchester     (\)uuty.       Gleason 

Transportation  Co. 
8.   Su]n-eme  Court  —  Xew  York  C\mnty.     (/'alumet  Con- 
struction Co. 
14.   Supreme  Court  —  Oneida  County.     Cosmopolitan  Co. 

of  Utica. 
24.  Supreme  (\mrt  —  ifonroe  County.     Rochester  Busi- 
ness ilen's  (Mub. 
Ifar.         2.  Supreme  Court  —  Orange  County.     West  Xewburgh 
Bottling  Works. 
4.  Supreme  Court  —  Orange  County.      Lenox  Gypsum 

Co. 
4.  Supremo  Court  —  Monroe  County.    Xonrust  Tinware 
Co. 
12.  Supreme   Court  —  ilonroe   County.      Moloney   Bros. 

Co. 
2^,  Supreme  CVuirt  —  Erie  County.     Erie  County  T>:)an 

Co. 
24.   Su])reme  Court  —  Kings  County.    Xew  Machines  and 

Folding  Be<ls  ifanufacturing  Co. 
20.   Supreme  Court  —  Xew  York  County.     Fliegelman- 

Reiss  Co. 
30.  Supreme  Court  —  Monroe  County.     Brockport  Loan 
and  Buildiuff  Association. 
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April        1.  Supreme  Court  —  Monroe  County.     Seneca  Club  of 
Kochester,  N.  Y. 
G.  Supreme  Court  —  Oneida  County.     Utica  Art  Asso- 
ciation. 

8.  Supreme    Court  —  Kew    York    County.      Standard 

Cordage  Co. 

11.  Supreme  Court  —  Xew  York  County.    Edward  Korke 

&  Co. 

12.  Supreme  Court  —  Now  York  County.    C.  Poyet,  Inc. 
15.  Supreme  Court  —  Kings  Coxmty.     Xassau  Belt  Line 

Traction  Co. 

22.  Supreme  Court  —  Xew  York  County.     Crown  Brush 

Co. 
M.iy  4.  Supreme  Court  —  New  York  County.     Cosmopolitan 

Fire  Insurance  Co.  of  Xew  York. 
4.  Supreme  Court  —  Xew  York  County.     Aldine  Club. 

6.  Supreme     Court  —  Kings     County.       Peoples    Real 

Estate  Tontine. 

7.  Supreme  Court  —  Kings  County.     Second  Church  of 

Christ,  Scientist. 
0.  Supreme    Court — Chautauqua    County.      Dunkirk 
Furniture  Co. 

9.  Supreme  Court  —  Xew  York  County.     Louis  Meyer 

&Co. 

13.  Supreme  Court  —  Xew  York  County.    Rissicol  Co. 

14.  Supreme  Court  —  Broome  County.    Haddock,  Fowler 

&Co. 
20.  Supreme  Court  —  Xew  York  County.     Black  Motor 
Car  Co, 

23.  Supreme  Court  —  Xew  York  County.     Ability  Cigar 

Manufacturing  Co. 

2ri.  Supreme  Court  —  Xew  York  County.  British  Colon- 
ial Society  of  Xew  York. 

26.  Supreme  Court  —  Xew  York  County.    H-Calk  Co. 

30.  Supreme  Court  —  Chenango  County.  Oxford  Valley 
Telephone  Co. 
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June         J.  SiiiMvnic    Ctnirt  —  ()raiii::(»    CVniiitv.      Ass*>ciatiun    of 
Brick  ^Manufactiircrs  and  Agents. 

2,  SupivnH*    Court  —  Kcns^olaer   (^»nnty.      The    Gibhs- 

Marvin  Co.  (if  the  City  of  Troy. 
»],   Supreme     Court  ^ — Westchester     County.       Hastings 

Xumber  Co. 
4.  Su])renie  Court  —  Xew  York  County.     Fort  George 

Street  Kaihvay  Co. 
\K  Suj)renie    Cou.rt  —  Xew    York    County.       American 
Safe  DeiMisit  Co. 
10.  Supreme  (\)urt  —  Xew  York  County.     Spaventa'Eni- 
broiihTv  Co. 
.    24.  Supreme  Court — Xew  York   (\)unty.     B.   D.   Lnce 
k  Co. 
2;").  Supreme  Court  —  Xew  York  County.     Louis  ^leyer 

&  Co. 
30.  Supreme  (\>urt  —  X"(»w  Y'ork  County.    Goblen  School. 
no.  Supreme  Court  —  Onondaga  County.   B.  E.  Odell  Co. 
July         2.   Supreme  Court  —  Kings  County.     Long  L^land  Con- 
struction Co. 

21.  Supreme  Ctmrt  —  X"ew  York  County.     William    F. 

Sheehan  k  Co. 
23.   Supreme  (^)urt  —  Kings  County.     Koenig  Co.,  Inc. 
Aug.         1.   Supreme  Court  —  Erie  (\)unty.     Carnival  Court  Con- 
cessions Co. 

3.  Su])reme  Court  —  Erie  County.    l{elial)le  Auto  Trnek 

Co. 
8.  Su])reme  Court  —  Xew  York  County.     Yerkes  ^laiiu- 
facturing  Co. 
18.  Supreme  Court  —  Erie  County.    Charles  C.  Faust  Co. 

22.  Supreme  Court  —  Chenango  County.     Oxford   Shirt 

Co. 

23.  Supreme  Court  —  Xew  York  County.     White,  Allom 

&  Co. 
3.1.   Supreme  CoTU't  —  X>w  York  County.     Xaughton  Co. 
and  Arthur  Mcilullen. 
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Sept.         1.  Suprome    Court  —  Xew     York     Coiiiity.       Andrews 
ilarsh  ^lainifafturiiig  Co. 
8.  Siipreiiie  Court  —  Xow  York  Couiitv.     Wiley-IIarkor 

J^unibor  Co.  •* 

i).   Suprome     Court  —  New     York     (\)unty.       Berliant 
Realty  Co. 
12.   Supreme  Court  —  Orange  County.     Warwick  Wood- 
lands Realty  Co. 
V'K   Supreme  (V)urt  —  Xew  York  County.     Empire  Mixt- 

tery  Co. 
17.   Supreme  (\mrt  —  Xew  York  County.     Clcmd-ilarts 

Co. 
2().   Su])reme  ("ourt  —  Steul>en  County.      State  Bank  of 

Corninp:,  X.  Y. 
2t>.   Supreme    (\)urt  —  Monroe    County.      I.    X.    L.    Fly 
Paper  Co.  of  Ttoehester,  X.  Y. 
Oet.  1.   Supreme  Court  —  Xew  York  County.     Alurray-IIey- 

liger  Cateriiifj:  Co. 
1 .   Su])reme  Court  —  Westchej^ter  County.     Old  Mexico 

Mining  and  Milling  Co. 
0.   Supreme   Court  —  Ulster   C\)uuty.      The   Xew   York 
Cement  Co. 
24.   Supreme  Court  —  Tioga  County.     Owego  Theatre  Co. 
2r>.   Supreme  Court  —  Wayne  County.     Sherman  Realty 

Co.  of  Xewark. 
21).   Supreme   Court  —  Cattaraugus   C\)unty.      Wright   & 

ililler  Co. 
20.   Supreme    Court  —  Cattaraugus    County.      Tunesassa 

and  Bradford  Tiailroad  Co. 
20.  Supreme    Court  —  Xew    York     County.       Ileilman 

Lithographing  Co. 
20.  Supreme  (\mrt  —  Erie  (-oinity.     Buffalo  Gum  Co. 
tM.  Supreme  Court  —  Erie  County.    Buffalo  Gelatine  Co. 
Xov.         7.   Su])reme    Court  —  Schuyler    (^)unty.      Sagoyewatha 
Co. 
7.  wSuprenu*  (^mrt  —  Xew  York  (\»uuty.     Xeptnne  In- 
surance Co.  of  X'ew  York. 
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Xov.      10.  Supreme  Court —  Xew  York  County.     George  Ring- 
ler  &  Co. 

19.  Supreme    Court  —  Wayne    County.      Kemper-Buck 
^  Mfg.  Co.  of  Xewark. 

26.  Supreme  Court  —  Kings  County.     W.  C.  Vosburgh 
Mfg.  Co.,  Limited. 
Dec.  1.  Supreme    Court  —  New    York    County.      Xortheni 

Building  Savings  and  Loan  Association. 

15.  Supreme  Court  —  Oneida  County.     Rome  Stamping 
Co. 

IG.  Supreme  Court — Xassau  County.     Xassau  County 
Bank. 

IG.  Supreme  Court  —  Onondaga  County.     Delevan  Ave- 
nue and  Pine  Hill  Improvement  Co. 

28.  Supreme  Court  —  Xew  York  County.    Association  of 
Employing  Bookbinders  of  Xew  York. 

28.  Supreme  Court  —  Broome  County.     Tioga  Dairy  Co. 

30.  Supreme  Court  —  Xew  York  County.     Virgil  Prac- 
tice Clavier  Company. 

30.  Supreme  Court  —  Rensselaer  County.     ITnion  Wheel 

and  Mfg.  Co. 

31.  Supreme    Court  —  Erie    County.      Buffalo    Subway 

Railroad  Company. 

SEQUESTRATIOX    ACTIOXS    IXSTTTUTED    DURIXG 
THE  YEAR  1910. 

Jan.       27.  Supreme  Court  —  Erie  County.     George  Andrews  v. 
Buffalo  !Motor  Car  Co.  and  others. 
27.  Supreme  Court  —  Erie  County.     Lawrence  Wex  v. 
Lancaster  Glass  Works. 
Feb.         5.  Supreme  Court  —  Xew  York  County.     Percival  If. 
Gregory  v.  Downing's  Storage  Warehouse  Co. 
5.  Supreme  Court  —  X^ew  York  County.     Henry  Rump 
and  ano.  v.  Van  Rensselaer  Realty  Co. 
11.  Supreme  (\nirt  —  Erie  County.     John  A.  Murphy  v. 
Moore  &  Muir  Co.  and  others. 
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Feb.  11.  Supreme  Court  —  Xew  York  Couuty.  Chester  ^[. 
Freeman,  etc.,  v.  Julius  E.  ilosheim  and  others  and 
Film  Import  and  Trading  Co. 
IG.  Supreme  Court  —  Xew  York  County.  James  G. 
Farmer  and  Clara  G.  Farmer  v.  Keller-Farmer  Co., 
et  al. 
24.   Supreme    Court  —  Jefferi?on     County.       J.     Francis 

Ward  V.  Ward  Concrete  Stone  Co.,  et  al. 
28.   Supreme    Court  —  Chautauqua    County.      Loren    J. 
Lamphere  v.  Canadaway  Fertilizer  Co. 
Mar.       10.   Supreme  Court  —  Kings  County.    Henry  Mindlin,  et 
al.  V.  Star  Embroidery  Works. 
IG.   Supreme    Court  —  Xew    York    County.       Emanuel 
Weingi*een  v.  Solom(m  Michelbacher,  Abraham  J. 
Michel bacher,  Joseph  Wolf  and  E.  Weingrecn  (^o. 
21.  Supreme    Court  —  New    York    County.      David    II. 
Sowal  V.  T.  E.  Peddie  &  Co.  * 

A[)ril        G.  Supreme  Court  —  Monroe  County.    William  N.  Hal- 
lock  and  ano.  v.  Rochester  and  Southern  Construc- 
tion Co. 
G.  Supreme  Court  —  Monroe  County.     Anna  Clark  as 
Executrix,  etc.  v.  Rochester  and  Southern  Construc- 
tion Co. 
8.  Supreme    Court  —  Richmond   County.      Johaima    C. 
Veimeister  v.  Stapleton  Garage. 
10.  Supreme  Court  —  Kings  County.     Caroline  Brickel- 

maier  and  ano.  v.  IT.  A.  ^ledoff  Drug  Co. 
30;  Supreme  Court  —  Xew  York  County.     Long  Island 
Engineering   and   Contracting   Co.    v.    Charles   E. 
Hoff  Co. 
May         2.  Supreme   Court  —  ?Cew  York   County.      Watson   F. 
Fuqua  V.  Inter-State  Contract  Co. 
2.   Su])reme  Court  —  Kings  County.      Cohn   Cut  Stone 
Co.  V.  Alfred  Realty  Construction  Co.  and  ano. 
13.  Supreme    Court  —  'Now    York    County.      Henry    J. 

Washburn  v.  The  Rainier  Co. 
17.   Supreme  Court  —  Xew  York  County.     Frederick  A. 
Steele  v.  Steele-Simon  Co.  and  ano. 
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June        0.  Snprciue    Court  —  Xew     York    County.     Lewis    M. 
Isaacs,  et  al.  v.  Haines  Kealty  Corporation. 
6.  Supreme  Court  —  Xew  York  ("ounty.    Corbin  Cabinet 

Lock  Co.  V.  llorsfall  Construction  Co. 
22.  Supreme  Court  —  Xew  York  County.     Edward  A. 

Willard,  etc.  v.  Sherman  k  Tait,  Inc. 
27.  Supreme   Court  —  Xew   York   County.      Harold   \V. 

Davis  V.  Traction  Engineering  Co. 
uO.  Supreme    Court  —  Xew    York    (^mnty.      Luella    X. 
Vonhagen   v.    (^anadian    Consolidated    Mines    Co., 
Limited. 
July      2<l.  Supreme    Court  —  Xew    York    County.      Wrigbt    V. 
Abbott  V.   IJaines  Kealty  Corporation,   et  al. 
oO.  Supreme    Court  —  Kings    County.      Empire    House 
Wrecking  Co.  v.  Kaufman  Construction  Co. 
Aug.        2.  Supreme  Court  —  Xew  York  County.     Jacobs  Co.  v. 
jMetr()i)olitan  Mercantile  and  Kealty  Vo. 
IS.  Supreme    Court — Xew    York    County.      Justus    N. 

AVilliams  v.  Mt.  ^forris  Storage  Co.,  et  al. 
IS.   Supreme  Court  —  Westchester  County.     Ira  L.  Beehe 

k  (\>.  V.  Kenyon  Kobinstm  Paper  Co. 
2.").   Supreme     Court  —  Xew     York     County.       Antonio 
Perez  v.   Banco  I^opular  de  ^ledellin  and  Liberie 
Echavarria  Velez  as  Keceiver,  etc. 
20.  Supreme  Court  —  Kings  County.     John  J.  Ascher  v. 
Evananola  ^lanufacturing  Co. 
Sept.        1.   Su])reme     (\)urt  —  Xew     York     County.       Barbara 
Ilirsch  V.  Lenox  Garage  Co.,  et  al. 
5.  Su})reme   ("ourt  —  Xew   Y^ork  County.      Frank  Pel- 
let iere  V.  Independent  Booking  Agency. 
17.  Supreme  Court  —  Kings  County.     Baldinger  &  Knp- 
ferman  Mfg.  Co.  v.  Graham  Holding  Co. 
Oct.        IT).  City  Court  of  the  City  of  Xew  York.     William  W. 
Tait  as  Keceiver  of  Sherman  k  Tait,  Inc.  v.  Rich- 
mond Sales  Co. 
Xov.      l.").  Su])reme  ("ourf  —  ()nei<lii  County.     T^tica  City  X^a- 
ticmal  Bank  v.  (icorgi^  W.  Head  Co. 
10.   Suprenu^  Court  —  X^ew  York  (^)unty.     Conrad  Horel 
V.  Jay  Weinberg  &  Co. 
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Doc.  1:>.  Supreme  Court  —  Xew  York  County.  Charles  Flaeli- 
bart  and  others  doing  Inisiness  as  C'helsea  Pattern 
and  ilodel  AVork  v.  Iie(]ua-Gibson  Co. 

17.  Supreme  Court  —  Kings  County.    Sohnnon  "Rernikow 

and  ano  v.  Brooklyn  House  Wrecking  Co. 
'20,  Supreme  Court —  Kings  County.     Harold  1).  Watson 
and  others  v.  Graceland  Farm  and  Land  Co. 

F()RE(7X)SriiE  ACTIONS  IXSTITFTEl)  DFRTXG  THE 

YEAR  1910. 
Jan.  .*5.  County  Court  —  Kings  County.     Greenpoint  Savings 

Bank  v.  Franziska  I^orueka,  et  al. 

4.  Supreme  Court  —  Kings  County.     C^aroline  Hillman 

V.  Esther  Roth,  et  al. 
r>.  County  Court  —  Kings  County.     Alexander  E.  Orr 
V.  Jacob  Duberstein,  et  al. 

5.  County  Court  —  Kings  County.     The  Sisters  of  the 

Community  of  St.  John  the  Evangelist  v.  Charles 

J.  Ten  Broeck,  et  al. 
r».  Supreme    Court  —  Kings    County.       Williamsburgh 

Savings  Bank  v.  Ella  K.  Russell,  et  al. 
7.   Supreme  Court  —  Kings  ("ounty.     Raymond  J.  Mc- 

Breen  v.  Rosa  Landes,  et  al. 
15.   Supreme  Court  —  St.   Lawrence  County.     Adam  O. 

Rutherford  v.  Franklin  J.  Fielding,  et  al. 

18.  Supreme  Court  —  Kings  County.     Alice  A.   Bishop 

V.  Fanny  Duberstein,  et  al. 
18.   Supreme    Court  —  Xew    York    (J(>unty.      Ifrancis   J. 

Kuerzi  v.  Carmine  Altieri,  et  al. 
18.  Su])reme    Court  —  Xew    York    (\)unty.      Joseph    L. 

Buttenweiser  v.  David  Greenfest,  et  al. 
21.  Supreme   Ccmrt  —  Schenectady   County.      David   il. 

Olmstead,  Jr.  v.  John  A.  Williams,  et  al. 
21.   Supreme    Court  —  X"ew    York    County.      Mercantile 

Trust  Co.  and  William  Bolles  Baldwin  as  trustees 

etc.  V.  ifargaret  Currau,  et  al. 
24.   Supreme    Court  —  X>w    York    County.      Henry    L. 

Bantelman  v.  John  J.  Eirau,  et  al. 
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Jan.       25.  Supreme   (-ourt  —  Kings    County.     Andrew   Scliirr- 

nieis^tcr  v.  Louisa  Sloper,  et  al. 
27.  County  Court  —  Kings  County.     The  Savings  Bank 

of  Utiea  v.  Charles  \V.  ililler,  Jr.,  et  al. 
27.  Supreme    Court  —  Xew     York    County.       Lawyers 

J\[ortgage  Co.  v.  Deby  Simon,  et  al.     (Two  actions, 

Xos.  1  and  2.) 

27.  Supreme    (Vurt  — Xew    York    County.      Julia    E. 

Jkmbey  v.  Hyman  Rubin,  et  al. 

28.  Supreme  Court  —  Xew  York  County.     Kosa  Kotbs- 

child  V.  Rachel  Lederer,  et  al. 
21).  County  Court  —  Kings  County.     Isidor   G.   Ilagen- 

bacher  v.  Otto  Leyer,  et  al. 
Fel).  1.  Supreme    Ccmrt  —  Xew    York    County.      XqvcIsou 

Goldberg  Realty  Co.  v.  Philip  Cohen,  et  al. 
3.  Su])reme    C-ourt  —  Xew    York    County.      Susan    C. 

Woodford  V.  Val  Fink,  et  al. 
11.  Sui)remc  Court  —  Xew  York  County.     Carl  Ernst  v. 

Abram  Zuker,  et  al. 
14.  Supreme  Court  —  Westchester  County.     George  ^Ver- 

ner  v.  Eniil  Wagner,  et  al. 
IT).  Supreme   Court  —  Xew   York   County.      Adrian    II. 

Jackson  v.  ilary  Altieri,  et  al. 
K).  Suj)renic    Court  —  Xew    York    C^ounty.      John     A. 

Schappert  v.  Anna  ^Fesser,  et  al. 
18.  Supreme  Court  —  Xew  York  County.     William  11. 

Buhrman  and  ano.  v.  Rachel  Juster,  et  al. 
21.   Supreme  Court — Kings  County.     Aaron  Mendlovitz 

V.  Joseph  Simon,  et  al. 

21.  Su])reme    (\)urt — Kings    County.      Samuel    Rotteii- 

b(»rg  V.  Joseph  Simon,  et  al. 

22.  Supreme  Court —  Kings  (.'ounty.    Rosamond  Roberts 

V.  Jrinnie  Hicks,  et  al. 
2(!.   Supreme  Court  —  Xew  York  County.     Hans  Reiss 
and  one  v.  ^fargaretha  Werner,  et  al. 
Mar.         2.   Su])rem(»    Court --Kings    County.      Lawyers    Mort- 
gage Co.  V.   Kunnie  ilammoud,  (»t  al. 
r>.   (\)unty  Court  —  Kings  County,     Henrietta  Griggs  v. 
Charlotte  Edwards,  et  al. 
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March      8.  Supreme  Court  —  Xew  York  County.     William  Ean-. 

kin  V.  John  LaSpiua,  et  al. 
S.  County  Court  —  Kings  County.    Georgiana  Margaret 

Fronde  v.  Ferdinand  Leyer,  et  al. 
S.  County  Court  —  Kings  County.     John  McCann  and 

Theo.    Kauffeld    as    Trustees,    etc.    v.    Ferdinand 

Leyer,  et  al. 
11.  Supreme  Court  —  New  York  County.    Adolph  Seelig 

V.  Michael  A.  Scudi,  et  al. 
11.  Supreme   Court  —  Xew   York   County.      Samuel   J. 

Gutter  V.  Margaret  Curran,  et  al. 
11.  Supreme  Court  —  Kings  County.     George  M.  Schin- 

zel  V.  Gertrude  Schunk,  et  al. 
11.  Supreme  Court  —  Kings  County.    Peoples  Trust  Co. 

V.  Patrick  Dempsey,  et  al. 
11.  Supreme  Court.     Kings  County.     Emigrant  Indus- 
trial Savings  J^ank  v.  Anton  Fresher,  et  al. 
14.  Supreme  Court  —  Xew  York  County.     State  Pank  v. 

Jacoh  Cohen,  et  al. 
14.  Supreme  Court  —  St.  Lawrence  County.     J^arney  S. 

O'Xeill  V.  Sadie  L.  Stearns,  et  al. 
ir>.  Supreme    Court  —  Kings    County.      Christopher    11. 

Koster  v.  Dora  Aronstau,  et  al. 
IG.  Supreme    Court  —  Xew    York    County.     (Mare    ^I. 

Knoedler  v.  Anna  M,  E.  Luhrs,  et  al. 
19.  Supreme  Court  —  Xew  York  County.     .Max  Fine  v. 

Isaac  Laitin,  et  al. 
22.  Supreme    Court  —  Xew    York    County.      Josephine 

Chedsey  v.  ^Forris  J.  Feinherg,  et  al. 
2r>.  Supreme    Court  —  Xew   York    (\)unty.      Isidore    I). 

Morrison  v.  ilax  Levine,  et  al. 
2(5,   Suju-eme  Court  —  Xew  York  C-ounty.     Julia  Linck 

and  ano.  v.  Ferruccio  Vazzana,  et  al. 
31.   Supreme  Court  —  Xew  York  County.     State  Pank  v. 

Eliseo  Saggese,  et  al. 
April        T).  Sui)remc  Court  —  Kings  County.     Lavinia  Lally  v. 

Ellen  Jane  Eagan,  et  al. 


Digitized  by  VjOOQiC 


270  Kkpokt  of  thk  Attouxky-Ciknerat^ 

April     5.   Supri'ine  Court  —  New  York  County.     Stephen  Dun- 
can Priu^le  V.  Davis  Levv,  ot  al. 
(».   Suprouu*  Court  —  Westchester  County.      Louis  Viala 
V.  Elizabeth  Keinsen  i.eKoy  Dale,  et  al. 

7.  Suj)reuie  Court  —  (^uiH'us  County.     .Marie  S.   Power 

V.  "  John  Priii'iren,"  et  al. 

8.  Suju'enu»    Court  —  New    York    County.      Pazena    T. 

Downes  V.  Ann  (Irahani,  et  al. 
8.  Supreme    Court  —  New   York    County,      l^azena    T. 

Downes  V.  William  i[ullip:an,  et  al. 
J).   Supreme   Court  —  New   York   County.      »Tohn    Ever- 

ling  V.  Isidore  Seherer,  et  al. 
l.").   Supreme  Court — New  York  County.     Paul  Tueker- 

nian,  ete.  v.  Thomas  F.  O'Reilly,  et  al. 
1<).   Su])renu^  Court  —  Xew  York  County.     An  Associa- 
tion for  the  Relief  of  Respectable  and  A^ed  Indigent 

Females  in  the  City  of  Xew  York  v.  Thomas  R. 

Jlrown,  et  al. 
11).  Su])renu' Court  —  Albany  County.    Albany  Exchauire 

Savinirs   Rank  v.  Sarah  C\»hen,  et  al. 
2'2.   Supreme  (\)urt —  Kinc:s  County.     Carl  Guttman  and 

ano.,  etc.  v.  Catharina  Rrutt,  et  al. 
'22.   Suj)reme  Court  —  Chemun^i:  County.     Chemuuir  Yal- 

ley  ^lutiud  Loan  Association  v.  ilary  A.  ^fcCarthy, 

et  al. 
2'^.   Supreme     Court — Ncav     York     County.       Antonio 

l^lescia  v.  Cristoforo  Zuccaro,  et  al. 
20.   Su]n-eme  (\)urt-r-Xew  York   C(»unty.      William   A. 

C^amenm  v.  Xicola  Itoberti,  et  al. 

27.  Supreme     Court  —  Xew     York     County.       Ilollister 

Lofi^an    as   Executor   and    ano.,   etc.    v.    Stejdien    (\ 
I>arnum,  et  al. 

28.  Supreme  (Nmrt  —  Xas<au  (\)Uiity.     irenry  ^L  Post, 

etc.  V.  Tlenry  ^f.  W.  Eastman,  et  al. 
28.   Su])reme   Court  —  Xew   York    (\>unty.      VanXordon 
Trust  Co.  V.  Alexander  Axt,  et  al.     (Three  actions, 
X^s.  1,  2  and  n.) 
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April     30.  Supivinc   Court  —  Xew    York    Coiiiity.     ('harl<*s   S. 

AllK'rt  V.  Au«»usta  1\>ii('IH,  vt  al. 
Uay  ;>.  Supreme  Court  —  Xew  York  County.     Sadie  I.  (^ar- 

lew  and  Emma  (\  Linson  v.  Alpheus  Greene,  et  al. 
4.  Supreme     Court  —  Xew     York     (V)unty.      Anna    S. 

Steuums  et  al.  v.  CharlevS  \V.  lUuisehatt,  et  al. 
().  Supreme  (^xurt  —  Xew  York  County.     Frederiek  T. 

IIoflFman  v.  Osear  G.  l^orkstrom,  et  al. 
7.  Supreme  Court  —  Nassau  County.     John  A.  Ruth  v. 

^faria  G.  ?'.ania,  et  al. 
10.  Supreme  Court  —  Suffolk  County.     George  II.  Couth 

v.  Philij)  Superman,  et  al. 
12.   Su])reme  (N)urt  —  Kings  County.     Fred  C.   liobbins 

V.  Xazzarena  Giambruno,  et  al. 
12.  Supreme  Court  —  Livingston  County.   Patrick  Deneff 

V.  Thomas  OMirien,  et  al. 
lo.  Supreme  Court  —  Xew  York  County.    Frederick  Loe- 

loff  V.  Augusta  l^isehoff,  et  al. 
1*1.  County  (\)urt  —  Kings  County.     Albro  J.  Xewttm  v. 

George  II.  Peterson,  et  al. 
14.  Supreme   Court  —  Xew  Y<^rk  County.     Bernard  F. 

Golden  v.  Moses  Shapiro,  et  al. 
14.  Supreme     Court  —  Xew     York     (V>unty.       German 

Society  of  the  City  of  Xew  York,  etc.   v.   Harry 

Gleich,  et  al. 
14.  Su])reme  Court  —  Kings  County.     Annie  E.  Pinkney 

V.  Clarendon  (Nvnstruction  (V).,  et  al. 

24.  Supreme  Court  —  Xew  York  County.     Elizabeth  G. 

iluldoon  V.  Mary  E.  ^lulvehill,  et  al. 

25.  Supreme  Ccmrt  —  Xew  York  County.     Lucille  Kurtz 

V.  Max  Gold,  et  al. 
25.   Supreme  Court — Kings  County.    John  J.  Curry  and 

ano.  V.  Louis  Flaxman,  et  al. 
20.  Supreme    Court  —  Xew    York    County.      Catherine 
Cash  V.  ilorris  ^farx,  et  al. 
June         1.   Supreme    Court  —  Xew    York    County.       Margaret 
Marx  V.  Oscar  Euirlander,  et  al. 
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June        J.  Supremo  Court  —  Kings  (\>U!ity.     Peter  Dallo  and 

one  V.  Joseph  F.  Feely,  et  al. 
^].  Supreme  Court  —  Xew  York  County.     William  H. 

Sands,  et  al  v.  David  Levy,  et  al. 
(S.  Supreme  Court  —  Schuyler  County.    Havana  Bridge 

Works  V.  Rochester  Bridge  and  Construction  Co., 

et  al. 

8.  Sui)reme  Court  —  Westchester  County.     Louis  Viala 

V.  Elizabeth  Kemsen  LeRoy  Dale,  et  al. 

9.  Supreme   Court  —  Kings  County.     Joseph   Stewart, 

Jr.  V.  ^[ary  C.  Simpson,  et  al, 
1).  Supreme  Court  —  Xew  York  County.     Flora  IsTord- 

liuger  V.  Oakley  Meyers,  et  al. 
10.  Supreme  Court  —  Xew  York  County.     Amy  Angell 

Collier  ifontague  v.  Mary  E.  Mulvihill,  et  al. 
14.  Supreme    Court  —  Xew    York    County.      Henry    B, 

Singer  v.  Moses  Leonard  Frazier,  et  al. 
IT).  (\)unty  Court  —  Queens  County.    George  E.  Clay  v. 

Helen  Crum,  et  al. 
10.  Supreme  Ccmrt  —  Xew  York  County.     State  Realty 

'Co.  V.  Hyman  Levin,  et  al. 
17.  (\)unty  Court  —  Kings  County.     John  E.  Andrus  v. 

Herman  O.  Bohlen,  et  al. 
17.  Supreme  Court  —  Xew  York  County.     German  Sav- 
ings Bank  in  the  City  of  Xew  York  v.  Charles  W. 

Bauschatt,  et  al. 
2'2,  Supreme    Court  —  Xiagara    County.      Cuthbert    W. 

Bouiul  V.  Ann  Eliza  Carpenter,  et  al. 
2'],  Sui)remo  Court  —  Xew  York  County.     Max  Kahlert 

and  one  v.  Louis  Schulze,  et.al. 
V).  Supreme  Court  —  Xew  York  County.    Charlton  Dows 

Cooksoy  v.  John  C.  Betjeman,  et  al. 
2^).  Supreme  Court  —  Xew  York  County.    Louis  Belland 

V.  Mary  Altieri,  et  al. 
25.  Supreme  Court  —  Xew  York  County.     Rosa  B.  R. 

Heintz  v.  Thomas  F.  Tressel,  et  al. 
27.  Supreme    Court  —  Richmond    County.      Edgar    K. 

Whitford  v.  Josephine  «Tohnson,  et  al. 
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June       rli).  Supreme    C\)urt — Xew    York    (\)uuty.     Jcunie    L. 

liuffin  V.  Abraham  JIurwitz,  ct  al. 
July         8.   Supreme  Court  —  Kiugs  County.     Bertha  C.  Kerr- 

feldt  V.  John  Welch,  et  al. 
11.  Supreme  Court  — Xew  York  County.     Rachel  Xew- 

man  v.  Brown-AVeiss  Realties,  et  al. 
1 1 .  Supreme    Court  —  Xew    York    County.      Paul    J. 

Baumgarten   v.    Bedford   Park   Construction    Co., 

et  al. 
11.  Supreme    Court  —  Xew    York    County.      John    II. 

Knoeppel  v.  Bedford  Park  Constructiim  Co.,  et  al. 
l:].  Supreme  Court  —  Xiagara  County.     Jessie  A.  Shaw 

V.  People  of  State  of  Xew  York,  et  al. 
15.  Supreme  Court  —  Kings  County.     Amsterdam  Sav- 
ings Bank  and  Lawyers  ilortgago  Co.   v.   George 

Eckstein,  et  al. 
1(1.  County  Court  —  Kings  County.     Mary  E.  Lyons  v. 

Margaret  V,  Stripp,  et  al. 
10.  Supreme  Court  —  Xew  York  County.     ^letropolitan 

Savings  Bank  v.  William  W.  Watkins,  et  al. 
10.  Supreme    Court  —  Westchester    County.      American 

Savings  Bank  v.  Rice  Realty  and  Construction  Co., 

et  al. 
20.  Supreme  Court  —  Kings  County.     Arthur  Smith  v. 

ifarcie  Dunn  as  Executor,  etc.     (Two  actions,  Xos. 

1  and  2.) 

20.  Supreme    Court  —  Kings    Couiity.      Kings    County 

Trust  Co.  as  Executor,  etc.  v.  Lotto  Giadess  Peitch- 
mann,  et  al. 

21.  Supreme  Court  —  Xew  York  County.     Francis  Hen- 

dricks and  Harmon  W.  Hendricks  as  Executors^  etc. 

v.  Samuel  Kutler,  et  al. 
21.  Su])reme  Court  —  Xew  York  County.     Francis  Hcn- 

<lricks  and  Harmon  W.  llcndricks  as  Executors,  etc. 

V.  Florence  ^^torjll,  ct  al.      (Two  actions,  Xos.   1 

and  2.) 
21.   Supreme  Court  —  Xew  York  County.     John  ililler 

V.  Jasper  H.  Livingston,  et  al. 
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July      2«).  Supreme    Court —  New    York    (\>unty.     Eunna    F. 
IJoutcy  V.  Florciu-c  K.  Itobinsou,  ct  al. 

20.  Supreuio   Court  —  Xew   ^'ork   County.      Sus?an   Van 

J*raa<j:  v.  ^lovon  Kcalty  Co.,  ot  al. 
Au<^        ].  C(>unty  Court — Rocliland  County.   Jofforson  G.  Yoii- 
nians  v.  Thomas  IMake,  et  al. 

2.  Su j)rt'm('   Court  —  Xew   York   County.      Charles   G. 

Moll(*r  V.  Samuel  V.  Baum,  et  al. 
t].   Supreme  (.-ourt  —  Kiuf^s  County.    Home  Title  Insur- 
ance (^0.  of  Xew  York  v.  Louis  Flaxinan,  et  al. 
5.  Supreme   Court  —  Kings   County.      William   Dewar 

and  one  v.  John  Kramer,  et  al. 
0.  Su])renie   Court  —  Xew  Y'ork   County.      Susan   Van 

Praag  v.  l.'lOth  Street  Corporaticm,  et  al. 
1*].   Supreme    (\>urt  —  Kings    C(mnty.       Louis    Best    v. 

Sheldon  S.  ]]aker,  et  al. 
1(».  County  Court  —  Queens  County.     William  Welsh  v. 

G(H)rge  Kose,  et  al. 
1().  Supreme  (\)urt  —  Xew  Y\)rk  County.     Metropolitan 

Life  Insurance  C-o.  v.  Louis  Meryash,  et  al. 
1().  County  Court  —  Kings  (\)unty.     Margaret  Paris  v. 

Ida  Selinger,  et  ah 

21.  Su])reme  Court  —  Xew  York  Comity.     Henry  Etrel- 

son  V.  Louis  Meryash,  et  al. 
24.  Supreme   Court  —  Xew   York   County.      X^ew   Y'ork 

Protestant    Episeo])al     Public    School     v.     Parnet 

ifiller,  et  al, 
20.  Supreme  Court  —  Xew  York  (^)unty.     Bank  for  Sav- 
ings in  the  City  of  Xew  York  v.  William  I.  Brown, 

et  al. 
2.").  County  Court  —  Kings  (\)unty.     Anders  Gustafson  v. 

Abralunn  Brettschneider,  et  al. 
2!).  Su])renie    Court  —  X>w    York    County.      Julius    M. 

Lowenstein  v.  Harry  L.  Block,  et  al. 
Sej)t.         1.   Supreme  Court  —  Kings  County.     Morris  Dornbusb 

V.  Jacob  Vog(dfong(^r,  et  al. 

3.  Su])reme  Court  —  Xew  York  County.     Hugo  E.  Dis- 

telhurst  v.  Pine  Tnvestiuir  Co.,  et  al. 
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Sept.         3.  Siiprenie     Court  —  Xew     York     rouuty.     Leon    B. 

Lowenstein  and  others  as  Trustees  v.  Ilyman  Levin, 

et  al. 
7.  Supreme  Court  —  Xew  York  County.     L-nited  States 

Realty  and  Improvement  Co.  v.  Josei)h  Cohen,  et  al. 
7.  Supreme  Court  —  Kings  County.     Gilbert  M.  Young 

V.  Anna  M.  Thiele,  et  al. 
9.  Supreme    Court  —  Kings    County.      Williamsl)urgh 

Savings  Bank  v.  John  IL  !Mahnken  Co.,  et  al. 
0.  Supreme  Court  —  Kings  County.     E.  Covert  Tlulst 

V.  Louis  Flaxman,  et  al. 
10..  Supreme  Court  —  Xew  York  County.     Susan  Van 

Praag  v.  llyman  Levin,  et  al. 
10.  Supreme  Court  —  Xew  York  County.      Susan  Van 

Praag  v.  Josephine  Miller,  et  al. 

17.  Supreme    Court  —  Xew    York    County.      Germania 
.  Bank  of  the  City  of  Xew  York  v.  John  M.  Dempsey, 

et  al. 
2-3.  Supreme  Court  —  Kings  County.     Sarah  J.  Day  v. 

Emma  J.  McMullen,  et  al. 
24.   Supreme  Court  —  Xew  York  County.     Gene  Bruder 

V.  Tillie  Burkan,  et  al. 
28.  Supreme  Court  —  Kings  County.    William  M.  Calder 

V.  Abraham  Goldsmith,  et  al. 
21).  Supreme  Court  —  Xew  York  County.     Frederick  W. 

Kroehle  v.  Abraham  Ravitch,  et  al. 
Oet.  1.   Supreme     Court  —  Xew     York     County.         Emily 

Schaeffler,  et  al.  v.  Bertha  Scheibel,  et  al.      (Two 

actions,  Xos.  1  and  2.) 
3.   Supreme  Court  —  Xew  York  C\)unty.      (Charles  W. 

Endel  v.  Alf<niso  Barrata,  et  al. 
15.  Supreme  Court  —  Xew  York  County.    John  T.  Brook 

V.  Harry  L.  Toplitz,  ct  al. 

18.  Supreme   Court  —  Westchester   County.      Adol])h  G. 

Ilupfel  V.  ^Fary  Ann  Gibbon  Kennedy,  (»t  al. 
18.   Supreme  Court  —  Va-'w  County.     ]\rutual  Life  Insur- 
ance Co.  of  Xew  York  v.  Orinda  L.  Atkinson,  et  al. 
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Oct.       19.  Supreme    Court  —  ^'e\v    York    County.  George    Ed- 
ward Lapp  V.  Betty  Gliick,  et  al. 
25.  Supreme  Court  —  Xew  York  ( Vuiity.    John  T.  Brook 

V.  E.  Osborne  Smith,  et  al. 
28.  Supreme   Court  —  Xew   York   County,      Eliza   June 
lloore    V.    ^[aria    L.    Leach,    individually    and    as 
Executrix,  etc.,  et  al. 
Xov.         1.  Suju'eme   (^ourt  —  Kings   County.      Lsaac  Leader   v, 
Lena  Bloonigarden,  et  al. 
5.  Su])reme  Court  —  Xew  York   County.     William   S. 
^lason,  et  ah  v.  Samuel  Williams,  et  al. 
10.  Supreme  Court  —  Queens  County.     Italian  Savings 
Bank    of    the    City    of    Xew    York    v-.    Mansueto 
D^Vmico,  et  al. 
10.  Sui)reme   Court  —  Kings   County.      Koslyn    Savings 

Bank  v.  ^lax  Sparago,  et  al. 
10.  Supreme  Court — Kings  County.     Wilma  P.  Stern, 
et  al.  V.  George  Schlitz,  et  al. 

10.  Supreme   Court  —  Kings   County.     Brooklyn   Trust 

Co.  as  substituted  trustee,  etc.  v.  Ilyman  Bloom- 
garden,  et  al. 

11.  Supreme  Court  —  Xew  York  County.     Gertrude  de 

GraflFenrich,  individually  and  as  general  guardian 

of  Yiolet  L.  Hamilton  v.  Linda  F.  Butler,  et  al. 
11.  SujH-eme    Court  —  Xew    York    County.      Greenwich 

Savings  Bank  v.  Lizzie  Flig,  et  al. 
IT).  Supreme  Court  —  Queens  County.    X'orth  Side  Bank 

of  Brooklyn  x,  Olga  ITettesheimer,  et  al. 
17.  Supreme  Court  —  Kings  County.    Carl  Gutmann  and 

ano.  etc.  v.  Catherine  Brutt,  et  al. 

17.  Supreme     Court  —  Xew     York     County.       J.     Van 

Vechten  Olcott  and  ano.,  etc.  v.  Barnet  Miller,  et  al. 

18.  Supreme   (^ourt  —  Kings   County.      George  B.   Ellis 

V.  Bobert  Porterfield,  et  al. 
IS.  Suprenu^  Court  —  Oswego  County.    John  A.  Coble  v. 

George  AV.  Klock,  et  al.     (Actions  1  and  2.) 
10.  Su])reme  (^)urt  —  Kings  County.     William  Ocker  v. 

Julius  1^.  Cohn,  et  al. 
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Xov.       11).  Supreme   Court  —  Kiiigt;    (oiinty.     Howard   Dubois 
V.  Bertha  Strehl,  et  al. 
21.  Supreme  Court  —  Xew  York  County.     Irene  Marx 
V.  Hyman  Levin,  et  al. 

21.  Supreme  Court  —  Xew  York  County.    Lawyers  Mort- 

gage Co.  V.  William  L.  Brown,  et  al. 

22.  Supreme  Court  —  Kings  County.     Adolf  Timm   v. 

Annie  P.  Grissler,  et  al. 
24.   Supreme     Court  —  Kings     County.       Augusta     E. 

Xorthrup  v.  John  McCormack,  et  al. 
24.  Supreme  Court. —  Kings  County.    James  Pirnie,  etc., 

V.  John  McCormack,  et  al. 
20.  Supreme  Court  —  Kings  County.    The  Dime  Savings 

Bank  of  Williamsburg  v.  John  J.  O'Donnell,  etc., 

et  al. 
2 J).  Supreme    Court  —  Xew    York    County.      John    A. 

Aspinwall  and  another,  etc.,  v.   Max  Landesman, 

et  al. 
20.  Supreme  Court  —  Xew  York  County.     Jonas  Weil, 

et  al.  V.  Charles  JM.  Kaufmann,  et  al. 
30.  Supreme   Court  —  Xew   York   County.      Wilson   M. 

Powell,  Jr.,  etc.,  v.  Samuel  Kadin,  et  al. 
Dec.        13.  Supreme  Court  —  Kings  County.     Oscar  IFahne  v. 

John  McCormack,  et  al.     (Actions  1  and  2.) 
13.  Supreme  Court  —  Xew  York  County.     Samuel  (lold- 

s  ticker  v.  Louis  Golds  ticker,  et  al. 
13.  Supreme  Court — Kings  County.     Celia  Weyant  v. 

John  ilcCormack,  et  al. 
13.  Supreme  Court  —  Kingg  County.     Helen  J.  Tauner 

V.  John  ^[cCormack,  et  al. 
13.  Supreme     Court  —  Kings     County.       The     Putnam 

County  Savings  Bank  v.  John  F.  O'Xeill,  et  al. 
13.  Supreme    Court  —  Kings    County.      Lancaster    and 

AVestchester  Kealty  Co.  v.  ]\rary  Stephany,  c^t  al. 
17.  Cr>unty  Court  —  Queens  Comity.    John  Xadvornik  v. 

George  Kosc,  et  al. 
20.   Supreme  Court  —  Kings  County.     Mary  S.  Baker  v. 

Lena  Bloomgarden,  et  al. 
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Dei*.      21.  SupriMiie   Court  —  Kiii^s   Comity.     ]Xaniel   W.    Mc- 

Williaiiis,  etc.,  v.  Waverly  Associates,  et  al. 
21.   Siij)reiiie     Court — Kin^js     (\)iinty.       Knickerbocker 

Trust  Co.,  etc.,  v.  Waverly  Associates,  et  al. 
2*5.  Sii])reine    Court  —  Kings    County.      Eltonia    Realty 

(V).  V.  (ieorgc*  K.  Day,  et  al. 
24.  Supreme  Court  —  Xew  York  County.     Fannie  Korn 

V.  Charles  (\  J)o\v,  et  al. 
24.   Supreme  Court  —  New  York  County.     Philip  Schii- 

lang  V.  Abrani  Perelman,  et  a). 
30.  Supreme  Court  —  Xew  York  County.     Robert  Marks 

Realty  Co.  v.  Siegfried  Loewentha],  et  al. 


PAPiTITIOX     ACTIONS    IXSTITUTKl)    DURING    THE 

YEAR  1910. 
Feb.  1).   Supreme  Court — Xew  York  County.     Mayhew  W. 

Rronson  v.  Xew  York  Life  Insurance  and  Trust 
Co.,  et  al. 
If).  Sn])reme    Court — Xew    York    (^ounty.      Dora    D. 
Schiffer  v.  Amelia  G.  Fritnlman,  et  al. 
Mar.         4.  Suj)reme  Court — Westchester  County.     The  Martha 
Wilson  I  Tome  of  the  (^ity  of  AEount  Yernon  v.  Caro- 
line Ratten,  et  al. 
i).  Supreme  Court — Fulton  (^)unty.     Edward  F.  Tietz 
V.  Theodore  R.  Ilaviland,  et  al. 

10.   Supreme  Court Westchester  County.     Gustav  A. 

Mornhinweg  v.  William  F.  ^lornhinweg,  et  al. 
2:].  Suj)reme  Court  —  X'assau  County.     Jane  A.  Titus  v. 

^[ary  Alice  Rurt,  et  al. 
f]\.  Supreme  Court  —  Xew  York  C^ounty.     William  Es- 
selhorn  v.  Emile  Esselborn,  et  al. 
Aj)ril       4.   Supreme   Court  —  Xew   York   County.     AVilliam    A. 
Brazier,  et  al.  v.  Thomas  »r.  lirazier,  et  al. 
(k   Sii])reme    Court — Xew    York    County.       X'^ellie    G. 
Richards  v.  Esther  II  art  well,  et  al. 
IJ).  Su})reme  Court  —  Xew  York  (V)unty.     Ida  Regel  v. 
Augusta  Enfi:elhardt,  et  al. 


Digitized  by  VjOOQiC 


Repout  of  thp:  Attorney-Genebat..  285 

April     2J).  SupnMiK*  (\)iirt  —  Kiiijij:'^  Coinity.      Kin(»lia   Israeli  v. 

Jolm  G.  Kusch,  ct  al. 
May       21.  Supreme  Court  —  Queens  County.     Jolm  C.  Ball  v. 

Annie  Ball,  et  al. 
3(.).  Supreme  Court  —  St.   Lawrence  (\)unty.     Mary  A. 

Fay  V.  James  J.  Brennan,  et  al. 
June         1.  Supreme   Court  —  Xew   York    County.      Walter   E. 

Houghton,  etc.,  v.  Clarissa  Goodman,  et  al. 
24.  Supreme  ( -ourt  —  Erie  County.     John  T.  Canavan, 

et  al.  V.  Clara  Canavan,  et  al. 
July         8.  Supreme  Court  —  St.  Lawrence  County.     Philip  Col- 
lins V.  James  Collins,  et  al. 
12.  Supreme  Court  —  Xew  York  County.     Bartholomew 

Jacob  and  one  v.  Emma  L.  Elin,  et  al. 
10.  Supreme  Court  —  Kings  Coimty.     Henrietta  McCue 

V.  John  Sklar,  et  al. 
1().   Supreme   Court  —  Henrietta   McCue  v.   Harry  Bas- 

kind,  et  al. 
10.  Supreme  Court  —  Queens  County.    Henrietta  McCue 

V.  Minnie  A.  Knauber,  et  al. 
10.   Supreme  Court  —  Kings  County.     Henrietta  McCue 

V.  Philip  Cohen,  et  al. 
10.   Supreme  Court  —  Kings  County.     Henrietta  McCue 

V.  Charles  M.  Geoff roy,  et  al. 
20.   Supreme  C(mrt  —  Kings  County.     Lucy  Gordon  Chi- 
chester V.  Caroline  F.  Gorham,  ejt  al. 
Aug.       13.  Supreme  Court  —  Xew  York  County.     Julia  P.  Mc- 

Swegan  v.  Robert  Gilchrist,  et  al. 
17.  Supreme  Court  —  Kings  County.     Hose  ]\[cLaughlin 

V.  Henry  McCann,  et  al. 
20.  Supreme  Court  —  Fulton  County.    John  G.  Kobinson 

V.  Mary  Dunlop,  et  al. 
Scj)t.         3.  Supreme  Court  —  Kings  County.     ^lary  ^Muller  v. 

Henry  C.  Schalter,  et  al. 
10.  Supreme  Court  —  St.  Lawrence  County.     Horace  G. 

Douglass  V.  Mary  Douglass,  et  al. 
10.  Supreme  Court  —  Queens  County.     Lena  Van  Bus- 
sum  V.  Rosa  Koch,  et  al. 
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Sept.       21).   Suprcinc    Cmirt  —  Westchester    Couiitv.      Heriiliard 

A.  Scliaeffel  v.  Aii<»:nsta  IIastini»s,  et  al. 
Oet.         7.  Supreme  Court  —  New  York  County.     William   C. 
Dielil  V.  Andrew  Diehl,  et  al. 
15.  Supreme  Court  —  Queens  County.     Kose  A.  K.  Sny- 
der V.  Nellie  K.  Parezo,  impleaded  with  others. 
Xov.      11.  Supreme  Court  —  Kings  County.    Hyman  Bloomgar- 
den  V.  Lena  Bloomgarden,  etc.,  et  al. 
15.  Supreme  Court  —  Kings  County.     Emily  Hertz  v. 

Bertha  11.  Thomas,  et  al. 
30.  Supreme   Court  —  Genesee   County.      John   Bohl   w 
George  Bohl,  et  al. 
Dec.         1.  Supreme  Court  —  Xew  York  County.     Cora  Rausch, 
etc.,  V.  Louise  E.  Rausch,  et  al. 
5.  Supreme  Court  —  New  York  County.    William  Cook 
V.  Alice  V.  Cook,  et  al. 
17.  Supreme  Court  —  Westchester  County.     William  C. 

Burling,  etc.,  v.  William  Burling  Cocks,  et  al. 
oO.  Supreme  Court  —  Kings  County.     Stephen  C.  Bald- 
win V.  Augusta  M.  Baldwin,  et  al. 


APPLK^ATIONS  FOR  AUTHORITY  TO  AMEND  CER- 
TIFK^VTES  OF  INCORPORATION  OR  FOR  CHANGE 
OF  NAME. 

Jan.        13.  Supreme    Court  —  New^    York    County.      Widowed 
Mothers'  Fund  Association.      (Amend  certificate.) 
27.  Supreme  Court  —  New  York  County.     U.  Rudnick 
&  Co.     (Change  name.) 
Feb.       10.  Supreme  Court  —  New  York  County.    N.  Y.  &  Ohio 
Buckle  Co.     (Change  name.) 
10.  Supreme  Court  —  Niagara  County.    Morse  Ice  Cream 
Co.     (Change  name.) 
Mar.        5.  Supreme    Court  —  New    York    County.      Briquette 
Coal  Co.     (CMiange  name.) 
22.  Supreme  Court  —  New  York  County.     David  Black- 
ley  Co.     (Change  name.) 
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ilay         4.  Supreme  Court  —  Alhauy  C.'ounty.     Excelsior  Imple- 
ment Co.     (Chauge  name.) 
16.  Supreme    Court  —  Xew    York    County.      Derry    & 
Wright.     (Change  name.) 

June         7.  Supreme  Court — Ulster  County.     Ked  E  Products 
Co.     (Change  Xanie.) 

24.  Supreme    Court  —  Xew   York   County.      Schenenga- 

Carver  Co.     (Change  name.) 

28.  Supreme  Court  —  Xew  York  County.  Yoi'kville  Dis- 
pensary &  Hospital  for  Women  and  Children. 
(Change  name.)  • 

30.  Supreme  Court  —  Erie  County.  L.  M.  Ericsson 
Telephone  Manufacturing  Co.     (Change  name.) 

30.  Supreme  Court  —  Xew  York  County.     The  Barnett 
Store.     (Change  name.) 
July         6.  Supreme  Court  —  Xew  York  County.     Mendelsohn- 
Herbert  Co.     (Change  name.) 
Aug.       17.  Supreme  Court  —  Xew  York  County.    Heyman,  Xast 
&  Cohn  Co.     (Change  name.) 

25.  Supreme     Court  —  Xew     York     County.       Spanish 

Products  Import  Co.     (Amend  certificate.) 
Sept.         8.  Supreme  Court  —  Erie  County.     The  Maxwell-Bris- 

coe  Buffalo  Co.     (Chauge  name.) 
15.  Supreme  Court  —  Chautauqua  County.     Jamestown 

Hollow  Cement  Stone  Co.     (Change  name.) 
15.  Supreme   Court  —  Montgomery   County.      Beech-nut 

Packing  Co.     (Amend  certificate.) 
Oct.        12.  Supreme    Court  —  Xew    York    (\iunty.     Perley    & 

Bro.  (Change  name.) 
19.  Supreme  Court  —  Xew  York  County.     Aldine  Asso- 
ciation.    (Change  name.) 
19.  Supreme  Court  —  Xew  York  County.     IT.  Blumcn- 

stock  Co.     (Change  name.) 
Xov.         7.' Supreme  Court  —  Onondaga  County.      The  Kenyon 

Paper  Co.     (Change  name.) 
18.  Supreme  Court  —  Xew  York  County.     Kamp  Kohut 

Kobbossee.     (Change  name.) 
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Dec*.  J).  Siipivinc  Court  —  Now  York  Countv.  Davenport  & 
TreiU'v  Piiuio  Co.     ( (.'liaii<re  iiauio.) 

10.  Suprcnie  Court  —  Xow  York  County.    2sorwalk  Bros. 

(Aniond  oortificate.) 

22.  Supremo  Court — Erie  County.  Superior  Motor 
Vehiele  Co.     (Change  name.) 

2:].  Supreme  Court  —  Xew  Y\)rk  County.  First  Presby- 
terian Chureh  in  the  Village  of  West  Farms. 
(Change  name.) 

30.  Supreme  Court  —  Orange  County.  The  Wardlow 
C?utlery  Co.     (Change  name.) 

MlSCELLAXKOrS      A(^TI(L\S      AND      PROCEEDINGS 
BROrGIIT  DCRING  THE  YEAR  1910. 

Jan.  7.  Supreme  Court  —  Cortland  County.  People  ex  rel. 
C^iarles  D.  Sanders  v.  William  A.  Stoekwell.  (Quo 
warranto  —  City  Chamberlain  of  Cortland.) 

11.  Supreme  Court  —  Xew  York  County.     iFatter  of  the 

Application  of  Adolph  Jacobs  for  payment  from 
the  State  Treasury  of  the  residue  of  the  Personal 
Estate  of  Felicite  Wilmshurst,  deceased. 

13.  Supreme  Court  —  Xew  I'ork  County.  Leo  K.  Steiner, 

et  al  V.  Eurghard  Steiner,  et  al.  (Construction  of 
will  of  Sigfried  Steiner.) 

14.  Supreme  Court  —  Xew  York  County.     Matter  of  the 

Application  of  liembrandt  Realty  C^o.  for  an  order 
directing  the  amendment  of  a  certificate  of  payment 
of  one-half  of  the  capital  stock  and  the  filing  of  the 
certificate  as  amended  nunc  pro  tunc. 

15.  Supreme  Court  —  Chemung  (^ounty.     Matter  of  the 

Application  of  Samuel  Eastman  and  others  for  an 
order  rcKpiiring  John  11.  Deister,  Treasurer  of  the 
Democratic  County  Committee  of  Chemung  County, 
to  file  a  new,  correct  and  amended  statement  of  the 
receipts  and  disbursements  of  said  Committee  re- 
specting the  General  Election  held  November  2, 
1909. 
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Jan.  17.  Supreme  Court  —  Onondaga  County.  People  v. 
Eugene  E.  DeBarr.  (To  recover  $13,500  in  con- 
nection with  the  People's  Mutual  Life  Insurance 
Association  and  League.) 

17.  Supreme  Court  —  Onondaga  County.  People  v.  Wil- 
lard  H.  Peck.  (To  recover  $»31,500  in  connection 
with  the  People's  Mutual  Life  Insurance  Associa- 
tion and  League.) 

17.  Supreme  Court  —  Onondaga  County.  People  v.  Iram 
G.  Reed.  (To  recover  $15,000  in  connection  with 
the  People's  Mutual  Life  Insurance  Association  and 
League.) 

17.  Supreme  Court  —  Onondaga  County.  People  v.  E. 
Olin  Kinne.  (To  recover  $30,000  in  connection 
with  the  People's  Mutual  Life  Insurance  Associa- 
tion and  League.) 

19.  Supreme  Court  —  St.  Lawrence  County.  People  ex 
rel.  Republican  &  Journal  Co.  v.  Abram  H.  Wiggins 
et  al.  (Ceriorari  re  designation  of  newspaper  to 
publish  session  laws.) 

19.  County  Court  —  Chenango  County.  Matter  of  the 
Application  of  Fritz  Shofkom,  an  insolvent  debtor, 
to  be  discharged  from  imprisonment. 

19.  County  Court  —  Chenango  County.     Matter  of  the 

Application  of  O.  J.  Pittsley,  an  insolvent  debtor, 
to  be  discharged  from  imprisonment. 

20.  Supreme  Court  —  Orleans   County.     The  People  v. 

Albion  Water  Works  Co.      (Injunction  to  restrain 
defendant  from  ceasing  to  deliver  water  to  Western 
House  of  Refuge  for  Women  at  Albion.) 
22.  Supreme  Court  —  Onondaga  County.    People  v.  Jerry 
E.  B.  Santee.      (To  recover  $5,000  in  connection 
with  People's  Mutual  Life  Insurance  Association 
and  League.) 
24.  Supreme    Court  —  Onondaga     County.       People    v. 
Slayter  Laycock.     (To  recover  $5,000  in  connection 
with  People's  Mutual  Life  Insurance  Association 
and  League.) 
10 
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Jan.  24.  Supremo  Court  —  New  York  Couuty.  Matter  of  the 
Application  of  Olivia  Eggleston  Phelps  Stokes,  as 
Executrix,  and  Anson  Phelps  Stokes,  as  Exeeutor, 
etc.,  of  Caroline  Phelps  Stokes,  deceased,  for  tho 
instruction  of  this  court  as  to  their  duties  in  tho 
administration  and  distribution  of  this  estate. 
29.  Supreme  Court  —  Xew  York  County.  People,  etc., 
V.  John  Xiederstein.     (To  recover  moneys.) 

Feb.  1.  Supreme  Court  —  Oneida  County.  Michael  H. 
Powers  as  Administrator,  etc.,  v.  Jay  Ragan  et  al. 
(Construction  of  will.) 

3.  Supreme  Court  —  Herkimer  County.     Matter  of  the 

Judicial  Settlement  of  the  Accounts  of  William  W. 
Kirley  as  Committee,  etc.,  of  Adaline  F.  Kirley,  an 
incompetent  person.  .  (Accounting  by  Committee 
of  an  incompetent  confined  in  a  State  Hospital.) 

4.  Supreme    Court  —  Tompkins    County.      County    of 

Tompkins  v.  First  National  Bank  of  Ithaca,  et  al. 
(To  ascertain  and  determine  amount  due  and 
unpaid  on  construction,  etc.,  of  Road  483.) 
7.  Supreme  Court  —  Rensselaer  County.  Thomas  M.  A. 
Burke,  Bishop,  etc.,  v.  Attorney-General  of  the  State 
of  Xew  York  et  al.  (Construction  of  Trust;  agree- 
ment and  to  change  a  beneficiary. ) 
7.  Supreme  Court  —  Onondaga  County.  People  v. 
Charles  F.  Wayte.  (To  recover  $10,000  in  con- 
nection Avith  People's  Mutual  Life  Insurance  Asso- 
ciation and  League.) 

10.  Supreme  Court  —  Appellate  Division,  Second  Depart- 
ment. People  ex  rel.  Xew  York  Central  &  Hudson 
River  Railroad  Co.  v.  James  Gourley,  et  al.,  as 
Assessors  of  the  Village  of  Haverstraw.  (Certiorari 
under  Special  Franchise  Tax  Law.  State  Board  of 
Tax  Commissioners  was  allowed  to  intervene.) 

21.  Supreme  Court  —  Westchester  County.  Margaretha 
Marth  v.  People  of  the  State  of  New  York.  (Ad- 
measurement of  dower.) 
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Feb.      26.  Supreme  Court  —  Xew  York  Couuty.     Film  Import. 

&    Trading    Co.    v.    Julius    E.    Mosheim,  Charles 

Freidenberg,  Max  Marks  and  Sol.  Richmond.     (To 

remove  directors  and  for  an  accounting.) 
ilar.       4.  Supreme  Court — Xew  York  County.     Charles  IMar- 

vin   V.    Theodore    L.    ilascm,    et    al.     Petition   of 

Sarah  E.  Sylvester,  et  al.  (Application  to  withdraw 

moneys  from  State  Treasury.) 
12.  Supreme  Court  —  Erie  County.     The  People  v.  Erie 

County  Loan  Co.  and  Illinois  Surety  Co.     (Action 

to  recover  penalties.) 
12.  Supreme    Court  —  Albany   County.      The   People   v. 

Capitol  City  Loan  Co.  and  Fidelity  &  Deposit  Co. 

of  Maryland.     (Action  to  recover  penalties.) 

17.  Supreme  Court  —  Delaware  County.     Cyrus  Mead  v. 

Hattie  Havens,  et  al.  (Application  in  surplus 
money  proceedings.) 

18.  Supreme  Court  —  Xew  York  County.    Matter  of  Ap- 

plication of  Herman  J.  Kumberger  Co.  (To 
remove  from  record  in  Xew  York  County  Clerk's 
Office  an  alleged  duplicate  original  certificate  of 
incorporation.) 

21.  Supreme  Court  —  Chenango  County.  Matter  of  the 
Application  of  Adelbert  Butler,  an  insolvent  debtor, 
for  discharge  from  imprisonment. 

23.  Supreme  Court  —  Albany  County.  People  v.  Lincoln 
Spring  Co.  and  others.  (Injunction  to  restrain 
pumping  from  mineral  springs  at  Saratoga.) 

23.  Supreme  Court  —  Albany  County.  People  v.  Xatural 
Carbonic  Gas  Co.  and  others.  (Injunction  to 
restrain  pumping  from  mineral  springs  at  Sara- 
toga.) 

23.  Supreme  Court  —  Albany  County.     People  v.   Xew 

York  Carbonic  Acid  Gas  Co.  and  others.  (Injunc- 
tion to  restrain  pumping  from  mineral  springs  at 
Saratoga.) 

24.  Supreme    Court  —  Kings     County.     Matter    of    the 

Application  of  the  Home  Bank  for  an  order  declar- 
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llarch  24.  ing  its  business  closed  pursuant  to  the  provisions  of 
section  99  of  the  Banking  Law. 
28.  Justice's  Court  —  Putnam  County.  Town  of  Philips- 
town.  The  People  v.  George  Harris.  (Criminal 
action  for  violation  of  section  1530  of  the  Penal 
Law.) 

April  G.  County  Court  —  Fulton  County.  Matter  of  the 
Application  of  Carrie  Beakle  to  determine  and 
assess  damages  under  the  Highway  Law  of  the  State 
of  New  York. 

7.  Supreme   Court  —  Albany  County.      The  People  v. 

Capital  City  Loan  Co.     (Dissolution.) 

8.  Supreme    Court  —  Niagara    County.       Charles    A. 

Criqui  v.  Charles  E.  Fraser  &  Co.,  et  al.  (Fore- 
closure of  lien.) 

19.  Supreme  Court  —  Richmond  County.     The  People  v 

Midland  Railroad  Terminal  Co.  (Action  to  vacate 
letters-patent.) 

20.  Supreme  Court  —  Dutchess  County.     Lewis  H.  Vail 

and  others  as  Trustees,  etc.,  of  the  Dutchess  Insur- 
ance Co.,  a  domestic  corporation  whose  corporate 
existence  has  terminated,  v.  Peter  H.  Troy,  et  al. 
(To  ascertain  and  determine  creditors  of  insurance 
company.) 

20.  Supreme  Court  —  Warren  County.  Matter  of  the 
Application  of  the  People  of  the  State  of  New  York 
to  acquire  a  toll  bridge  in  the  County  of  Warren. 

22.  Supreme  Court  —  New  York  County.  Nicholas  Fail- 
lace  and  others  v.  Wills  &  Marvin  Co.,  et  al.  (Fore- 
closure of  lien.) 

25.  Supreme  Court  —  Albany  County.  People  ex  rel. 
John  Miller  v.  Herman  V.  Mynderse.  (Quo  war- 
ranto, Village  President  of  Scotia.) 

28.  Supreme  Court  —  Rensselaer  County.  Michael  H. 
Gaifney  vs.  Harrison  Rockefeller  and  the  People, 
etc.     (Foreclosure  of  lien.) 
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May  2.  Supreme  Court  —  Westchester  County.  William 
Flandrau  and  Jane,  his  wife,  v.  Peter  Flandrau,  et 
al.  (To  withdraw  money  from  State  Treasury.) 
2.  Supreme  Court  —  Kings  County.  Matter  of  the 
Application  of  William  H,  Hotchkiss  as  Superin- 
tendent of  Insurance  to  take  possession  of  the  prop- 
erty and  conduct  the  business  of  the  Hudson  Horse 
Insurance  Co.  of  New  York,  etc. 
6.  Supreme  Court  —  Albany  County.  Mary  D. 
Stephens  v.  Bridget  Casey,  et  al.  (To  direct  pay- 
ment from  State  Treasury.) 

6.  Supreme  Court  —  Niagara  County.  William  H. 
Upson  V.  United  Engineering  &  Contracting  Co., 
et  al.  (Foreclosure  of  lien.) 
9.  Supreme  Court  —  New  York  County.  Matter  of  the 
Application  of  Eobert  P.  Beck  to  have  a  lost  mort- 
gage discharged  from  record. 

11.  Supreme  Court  —  Rockland  County.  The  People  v. 
Isaac  Bell,  et  al.  (Condemnation  of  lands  for 
Blauvelt  Rifle  Range.) 

11.  Supreme  Court  —  Albany  County.  Hygienic  Ice  & 
Refrigerating  Co.  v.  John  Franey  as  Clerk  of 
Albany  County.  (To  recover  money  paid  defend- 
ant under  Mortgage  Tax  Law.) 

17.  Supreme  Court  —  Albany  County.  Matter  of  the 
Final  Judicial  Accounting  of  William  H.  Storrs, 
Committee  of  the  Person  and  Estate  of  Mary  Fitz- 
gerald, an  incompetent  person. 

24.  United  States  Circuit  Court  —  Northern  District  of 
New  York.  United  States  of  America  v.  James  B. 
Baker,  et  al.  (Condemnation  of  lands  in  Jefferson 
County.) 
June  G.  Supreme  Court  —  New  York  County.  People  ex  rel. 
Joseph  P.  Fallon  v.  John  J.  Dwyer.  (Quo  war- 
ranto to  test  title  to  office  of  Justice  of  Municipal 
Court.) 
6.  Supreme  Court  —  New  York  County.  Matter  of 
Application    of    Benjamin    Schwartz    and    Bettie 
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JuiHj  i}.  Schwartz  for  the  re^jtoration  of  their  child,  Ro*^^ 
Schwartz,  in  the  custody  of  the  State  Training 
School  for  Girls. 

8.  Supreme  Court  —  Albany  County.     The  People,  etc., 

V.  John  Franey  as  Clerk  of  Albany  County.  (Man- 
damus to  compel  clerk  to  furnish  searches  free  of 
charge.) 
1).  Sui)reme  Court  —  New  York  County.  Matter  of  the 
Application  of  V.  S.  Fidelity  &  Guaranty  Co.  of 
Baltimore,  ^Md.,  for  its  discharge  from  liability  as 
surety  on  a  certain  bond  heretofore  given  by  Theo. 
W.  Foster  as  principal,  and  the  said  surety  company 
as  surety  to  the  People  under  the  Penal  Code. 
(Gold  and  silverware  bond.) 

9.  Supreme  Court  —  Xew  York  County.    People  ex  reL 

Charlotte  Hitchcock  v.  Kobert  B.  Lamb,  Superin- 
tendent of  ^latteawan  State  Hospital.  (Habeas 
corpus. ) 

14.  Supreme  Court  —  Kings  County.  Benjamin  Croner 
V.  John  SnifFen,  et  al.  (To  register  title  to  real 
property.) 

20.  Supreme  Court  —  Kings  County.  Irving  T.  Smith  v. 
Marion  S.  I.  Martin,  et  al.  (To  register  title  to 
real  property.) 

22.  Suin-eme  Court  —  Suffolk  County.  Matter  of  the 
Application  of  Riverhead  Bank  for  an  order  declar- 
ing the  said  bank  dissolved  and  corporate  existence 
terminated. 

22.  Supreme  Court  —  Xew  York  County.  Angelica 
Wakelee  v.  Erwn'n  Davis.  (Application  to  with- 
draw moneys  from  State  Treasurer.) 
July  T).  Supreme  Court  —  Xew  York  County.  Ruth  Louisa 
Bailey  v.  Charles  Mascart,  et  al.,  doing  business 
as  the  Xew  York  Taxicab  Co.,  Limited.  (Action 
for  injunction.) 
G.  Supreme  Court  —  Washington  County.  Whitehall 
Water  Power  Co.,  Limited,  and  Champlain  Silk 
Mills  V.  Atlantic  Gulf  &  Pacific  Co.  (Action  for 
injunction  and  damages.) 
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J"lv  11.  County  Court  —  Steuben  County.  Matter  of  the 
Application  of  John  Glynn  for  certain  surplus 
moneys  paid  into  the  county  treasury  of  Steuben 
County  in  the  action  of  Catherine  Glynn  v.  John 
Glynn,  et  al.  (Surplus  money  proceeding:.) 
13.  Supreme  Court  —  Erie  County.  Horatio  Shumway 
Lee  and  one  v.  Julia  II.  Swope,  et  al.  (Action  to 
register  title  to  real  property. ) 
IG.  Supreme  Court  —  Onondaga  County.  Skaneateles 
Railroad  Co,  and  John  jMcLaughlin  and  Charles  II. 
Piatt  V.  Charles  H.  Quereau,  et  al.  (Foreclosure 
mechanics'  lien.  Two  actions.  Roads  292  and 
293.) 

20.  Supreme   Court  —  Xew   York   County.       James   C. 

Crawford  and  William  E.  Diller  as  administrators, 
etc.,  V.  City  of  Xew  York  and  others.  (Action  to 
recover  an  award.) 

21.  Supreme  Court  —  Erie  County.      Simon  Paltrovitch 

and  Sophia,  his  wife,  v.  Israel  Piatt  Pardee  and 
Robert  S.  Donaldson  as  executors  of  James  H.  Lee, 
deceased,  et  al.  (Action  to  register  title  to  real 
property.) 

23.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the  Wilkier  Unterstitzunges  Verein.  In  the  Mat- 
ter of  The  Sredniker  Benevolent  Association. 
(Action  to  consolidate.) 

23.  Supreme  Court  —  Queens  J[!^ounty.  Emil  G.  Sauer- 
milch  as  trustee,  etc.,  v.  Emil  G.  Sauermilch,  et  al. 
(Accounting  by  trustee.) 

28.  Supreme    Court  —  Montgomery    County.      John    II. 

Voorhees,  et  al.,  v.  Roy  W.  Brown,  et  al.  (Action 
for  accounting.) 

29.  Supreme    Court  —  Suffolk    County.      Milton    Gray 

Andres  and  Mary  M.,  his  wife,  v.  Henry  S. 
Wyckoff,  et  al.  (Action  to  register  title  to  real 
property. ) 

30.  Supreme  Court  —  Rockland   County.     Alberta  Jane 

Goodlove  V.  Nichols  B.  Gushing,  et  al.  (To  regis- 
ter title  to  real  property.) 
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Aug.  2.  Supreme  Court  —  Onondaga  County.  Sylvia  Newell 
V.  Rebecca  Ackels,  et  al.  (Application  by  various 
defendants  to  withdraw  monies  from  State  Treas- 
ury.) 

2.  Supreme    Court  —  New    York    County.      Louis    F. 

Gautier  v.  People,  et  al.     (Five  actions  to  foreclose 
transfer  of  tax  lien.) 

3.  Supreme    Court  —  Onondaga    County.      Joseph    M. 

Tallcott  V.  C.  H.  Quereau  Co.,  et  al.     (Foreclosure 
of  lien.) 

3.  Supreme  Court  —  Onondaga  County.  John  L. 
Schultz  and  Warren  B.  DeWitt  v.  C.  H.  Quereau 
Co.,  et  al.     (Foreclosure  of  lien.) 

3.  Supreme  Court  —  Onondaga  County.  Frank  H.  Lud- 
ington  V.  C.  H.  Quereau  Co.,  et  al.  (Foreclosure 
of  lien.) 

8.  Supreme  Court  —  Wayne  County.  Harry  W.  Ruggles 
V.  Crowell-Sherman-Stalter  Co.,  et  al.  (Fore- 
closure of  lien.) 
20.  Supreme  Court  —  First  Judicial  District.  Matter  of 
Application  of  East  River  Gas  Co.  of  Long  Island 
City  to  acquire  by  eminent  domain  easements  and 
right  of  way  in  certain  real  property  in  the  City 
and  County  of  New  York. 
31.  Supreme  Court  —  Kings  County.  Matter  of  the  Ap- 
plication of  the  Attorney-General  for  the  appoint- 
ment of  a  prfson  to  execute  a  charitable  trust  under 
will  of  Nathaniel  Smith,  deceased. 
Sept.  2.  Supreme  Court  —  Suffolk  County.  People  ex  rel. 
Edward  Heinrich,  et  al.  v.  George  Augustine  Kier- 
nan.  (Action  to  oust  from  office  of  trustee  of  Sag 
Harbor.) 

5.  Supreme  Court  —  Kings  County.  Hartje  v.  Michael 
J.  A.  Rooney.     (Garnishment  of  wages.) 

7.  Supreme  Court  —  Madison  County.  The  People  v. 
E.  B.  French  as  City  Chamberlain  of  Oneida. 
(Ejectment  in  re  estate  of  Thomas  J.  Costello,  de- 
ceased.) 
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Sept.  9.  Supreme  Court  —  Kings  County.  Minnie  Hoffer  v. 
Josiah  Riley,  et  al.  (To  register  title  to  real  prop 
erty.) 
9.  Supreme  Court  —  Columbia  County.  The  People 
V.  Edward  W.  Scoville  as  County  Treasurer,  et  al. 
(Action  in  ejectment.) 

13.  Supreme  Court  —  Kings  County.  'Abraham  Lach- 
mann  and  Another  v.  People  of  State  of  New  York, 
et  al.     (To  register  title  to  real  property.) 

13.  County  Court  —  Oneida  County.  Matter  of  John 
William  Nicholas  Parodi,  an  alleged  incompetent. 
(Application  for  appointment  of  commission.) 

13.  Supreme  Court  —  New  York  County.  Matter  of  the 
second  intermediate  judicial  accounting  of  Sidney 
J.  Cowen  as  committee  of  the  person  and  estate  of 
Mary  Ann  Dunn,  an  incompetent. 

17.  Supreme  Court  —  Saratoga  County.  Saratoga  Trap 
Rock  Co.  V.  John  Harigan,  et  al.  (Foreclosure  of 
lien.) 

24.  Supreme  Court — Suffolk  County.  David  B.  Wig- 
gins V.  Matthew  Jagger,  et  al.  (To  register  title  to 
real  property.) 

24.  Supreme  Court  —  Erie  County.    American  Body  Co. 
V.  Frederick  Ogden,  et  al.     (To  register  title  to  real 
property.) 
Oct.  5.  Supreme  Court  —  New  York  County.     Gertrude  D. 

Hawes  v.  United  States  Trust  Co.  of  New  York, 
et  al.     (To  register  title  to  real  property.) 

24.  Supreme  Court  —  New  York  County.  Jane  Arm- 
strong, et  al.  V.  Harlem  Savings  Bank',  et  al.  (To 
register  title  to  real  property.) 

24.  Supreme  Court  —  Niagara  County.  Village  of  Mid- 
dleport  V.  Empire  Engineering  Corporation.  (In- 
junction in  re  Barge  Canal  Contract  No.  64.) 
Xov.  9.  Supreme  Court  —  New  York  County.  Matter  of  the 
petition  of  the  receivers  of  J.  D.  &  J.  M.  Cornell 
Co.  for  authority  to  sell  the  business  as  a  going  con- 
cern. 
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2s  ov.  1).  Supronic  Court  —  Kings  Comity.  Helen  Littauer  v. 
People  of  State  of  New  York.  (To  register  title 
to  real  proi^erty.) 

10.  Siiprt^nie  Court  —  Dutchess  County.  Charles  A. 
Stovel,  who  sues  on  behalf  of  himself  and  on  behalf 
of  all  stockholders  and  creditors  of  Dutchess  Insur- 
ance Co.,  etc.,  V.  Louis  H.  Vail,  et  al.  (Appoint- 
ment of  receiver.) 

17.  Supreme  Court  —  Xew  York  County.  People  ex  rel. 
John  P.  Butler  v.  Max  S.  Griffenhagen,  register  of 
the  County  of  Xew  York.  (Action  to  compel  re- 
cording of  deed.) 

10.  Supreme  Court  —  Xew  York  County.  Matter  of  ap- 
plication of  William  S.  Reynolds,  et  al.,  petition- 
ing on  behalf  of  themselves  and  others  to  review  the 
present  apportionment  of  the  State  into  Senate  and 
Assembly  districts. 
26.  Supreme  Court  —  Kings  County.  Sarah  Kelley  v. 
Jane  A.  Ackland,  et  al.  (To  register  title  to  real 
property. 
D(^c.  .*].  Supreme  Court  —  Xew  York  County.  Matter  of  the 
Application  of  Michele  Lalli  for  an  order  to  cancel 
and  discharge  of  record  a  lost  mortgage. 

().  Supreme  Court  —  Westchester  County.  Matter  of 
the  Application  of  State  of  Xew  York  to  acquire 
certain  real  estate  in  the  town  of  Yorktown,  West- 
chester County,  for  the  Xew  York  State  Training 
School  for  Boys. 

7.  Supreme  Court  —  Xew  York  County.  Henry  Xeu- 
gass  V.  Edward  F.  Maloney,  et  al.  (Foreclosure  of 
tax  lien.) 

7.  Supreme  Court  —  Fulton  County.  Frank  Cuyler  v. 
iSarah  Huyler  Bame,  et  al.  (Action  to  construe 
will.) 

7.  Supreme  Court  —  Albany  County.  People  v.  Mutual 
Savings  Life  Insurance  Society.     (Dissolution.) 

9.  Suprem.e  Court  —  Erie  County.  General  Crushed 
Stone  Co.  v.  Joseph  Dunfee,  et  al.  (Foreclosure  of 
lien.) 
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Dec.  9.  Supremo  Court  —  Albany  County.  People  v.  Frank 
Gass  and  The  Knii)ire  State  Surety  Co.  (Action 
to  recover  payment  of  mortgage  tax.) 

14.  Supreme  Court  —  Orleans  (\)unty.  AVilliam  P.  Mer- 
rill V.  J.  Parfitt  Thorne,  et  al.  (Action  to  compel 
payment  from  State  treasury.) 

22.  Supreme  Court  —  Westchester  County.  Matter  of 
the  Application  of  Sallie  E.  Stone  as  Ilxecutrix,  for 
the  appointment  of  a  successor  trustee  in  the  disso- 
lution of  the  Croton  Lake  Improvement  Co. 

22.  Supreme  Court  —  All)any  County.  People  v.  Harbor 
and  Suburban  Building  and  Savings  Association. 
(Dissolution  and  forfeiture  of  corporate  charter.) 

28.  Supreme  Court  —  Xew  York  County.  Matter  of  the 
Application  of  Gaetano  Zingales  for  the  return  of 
moneys  deposited  and  cancc^llation  of  bond  given 
pursuant  to  Subd.  5,  Sec.  20-b,  Art.  3-a,  General 
Business  Law,  as  amended. 

28.  Supreme  Court  —  Albany  County.  People  v.  Nine- 
teenth Ward  Co-operative  Savings  and  Loan  Asso- 
ciation.    (Dissolution  of  corporation.) 

3L  Supreme  Court  —  Xew  York  County.  People  v. 
Companions  of  the  Forest  of  America.  (Action  to 
vacate  charter.) 

31.  Supreme  Court  —  Xew  York  County.  People  v.  The 
Broadway  and  Seventh  Avenue  Kailroad  Company, 
Metropolitan  Street  Railway  Company,  Adrian  TI. 
Joline  and  Douglas  Robinson,  as  Receivers  of  the 
Metropolitan  Street  Railway  Company,  City  of 
Xew  York,  and  Guaranty  Trust  Company.  (For- 
feiture of  franchise.) 


ACTIOXS  AXD  PROCEEDTXGS  IXSTTTUTED  AGATXST 
STATE  OFFICIALS  DURIXG  THE  YEAR  1910. 

Jan.  13.  Supreme  Court  —  Queens  County.  People  ex  rel. 
John  L.  Webb  v.  Charles  F.  IVIilliken,  et  al.,  con- 
stituting the  State  Civil  Service  Commission. 
(Mandamus.) 
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Jan.  14.  Supreme  Court  —  Fulton  County.  Matter  of  the  Ap- 
plication of  the  Board  of  Supervisors  of  Fulton 
County  for  a  writ  of  certiorari  directed  to  Egburt 
E.  Woodbury,  et  al.,  constituting  the  State  Board  of 
Tax  Commissioners.  (To  review  determination  of 
defendants  in  reversing  the  determination  of  the 
county  as  to  equalization  among  the  towns.) 
25.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Joseph  Abel  v.  Charles  F.  Milliken,  et  al.,  consti- 
tuting the  State  Civil  Service  Commission.  (Man- 
damus to  compel  reinstatement  of  relator.) 

Feb.  11.  Supreme  Court  —  Suffolk  County.  People  ex  rel. 
Everett  M.  Price  v.  George  L.  Chichester  as  Clerk 
of  the  Town  of  Brookhaven  and  others  and  Samuel 
S.  Koenig  as  Secretary  of  State.  (Mandamus  to 
compel  filing.) 
11.  Supreme  Court  —  Suffolk  County.  People  ex  rel. 
Everett  M.  Price  v.  Dayton  Hedges  as  Supervisor 
of  the  Towm  of  Brookhaven,  and  Samuel  S.  Koenig 
as  Secretary  of  State.  (Mandamus  to  compel 
filing.) 

23.  Supreme  Court  —  Albany  County.    People  ex  rel.  E. 

I.  du  Pont  de  Xemours  Powder  Co.  v.  State  Board 
of  Tax  Commissioners.  (Proceeding  under  Mort- 
gage Tax  Law.) 

24.  Supreme   Court  —  Albany   County.      People   ex  rel. 

Buffalo  &  Lake  Erie  Traction  Co.  v.  State  Board  of 
Tax  Commissioners.  (Proceeding  under  Mortgage 
Tax  Law.) 
Mar.  3.  United  States  Circuit  Court  —  Western  District  of 
New  York.  People's  Mutual  Life  Insurance  Asso- 
ciation and  League,  et  al.  v.  William  H.  Hotchkiss 
as  Superintendent  of  Insurance,  etc.,  et  al.  (In- 
junction.) 
5.  Supreme  Court  —  Albany  County.  People  ex  rel. 
LTnited  States  Mortgage  &  Trust  Co.  as  Trustee 
V.  Egburt  E.  Woodbury,  et  al.,  constituting  the 
State  Board  of  Tax  Commissioners.  (Certiorari 
under  Mortgage  Tax  Law.) 
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^^^'  7.  Supreme  Court  —  Albany  County.  Matter  of  Appli- 
cation of  Charles  A.  Phillips  for  a  writ  of  man- 
damus V.  Charles  F.  Milliken,  et  al.,  constituting 
the  State  Civil  Service  Commission.    (Mandamus.) 

8.  Supreme  Court  —  New  York  County.    Matter  of  Ap- 

plication of  Frank  W.  Blair  for  a  writ  of  mandamus 
V.  Charles  F.  Milliken,  et  al.,  constituting  the  State 
Civil  Service  Commission,  et  al.     (Mandamus.) 

9.  Supreme  Court  —  Monroe  County.    National  Bridge 

Works  V.  State  of  New  York,  et  al.  (Foreclosure 
of  lien,  Allen  street  lift  bridge  contract,  Rochester.) 
^12.  Supreme  Court.  People  ex  rel.  Aaron  J.  Kosenthal 
V.  Robert  B.  Lamb,  Medical  Superintendent  of  Mat- 
teawan  State  Hospital.     (Habeas  corpus.) 

1 2.  Supreme  Court  —  Westchester  County.  Fowler  & 
Sellars  Co.  v.  Armory  Commissioners,  et  al.  (Fore- 
closure of  lien.) 

2  5.  Supreme  Court  —  Cayuga  County.  Lehigh  Valley 
Railroad  Co.  v.  Canal  Board,  et  al.  (Injunction 
action  to  test  right  of  State  to  compel  plaintiff  to 
raise  its  bridge  over  the  Erie  Canal  without  com- 
pensation.) 

18.  Supreme  Court  —  Albany  Coxmty.  People  ex  rel. 
Lord  Construction  Co.  v.  Frederick  C.  Stevens, 
Superintendent  of  Public  Works  and  another. 
(Injunction  to  compel  defendant  to  entertain  re- 
lator's bid  on  Barge  Canal  Contract  No.  90,  etc.) 

25.  Supreme  Court  —  Westchester  County.  Richard  6. 
Ililer  V.  Jesse  D.  Frost.  (Action  for  damages 
against  warden  of  Sing  Sing  prison.) 
27.  Supreme  Court  —  Westchester  County.  People  ex 
rel.  James  H.  Brennan  v.  Civil  Service  Commission 
of  New  Rochelle  and  State  Civil  Service  Commis- 
sion. (Mandamus  in  re  placing  of  position  of 
health  officer  ^f  New  Rochelle  in  competitive  class.) 
May  5.  Supreme  Court  —  Albany  County.  Matter  of  Appli- 
cation of  John  Slattery  for  a  writ  of  mandamus  v. 
Cornelius  V.  Collins  as  Superintendent  of  State 
Prisons  of  the  State  of  New  York.     (Mandamus.) 

Digitized  by  VjOOQiC 


302  Report  of  the  Attorney-General. 

May  13.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Frank  Vesely,  Paul  G.  Fourman  and  George  Cohn 
V.  Samuel  S.  Koenig  as  Secretary  of  State.  (Man- 
damus to  compel  filing  of  certificate  of  Vesely  & 
Co.) 

24.  Supreme  Court  —  Albany  County.  People  ex  rel. 
John  T.  KeJly  v.  Charles  F.  Milliken,  et  al.,  con- 
stituting the  State  Civil  Service  Commission. 
(Alandamus  to  compel  ai)proval  of  transfer  of  re- 
lator.) 
flune  2.  Supreme  Court  —  Westchester  County.  People  ex 
rel.  Xew  York  Inter-Urban  Water  Co.  v.  State 
Water  Supply  Commission,  et  al.  (Certiorari  re 
approval  plan  of  Board  of  Water  Commissioners 
of  White  Plains.) 

30.  Supreme  Court  —  Xew  York  County.  People  ex  rel. 
Manhattan-Hudson  Realty  Co.  v.  Clark  Williams 
as  State  Comptroller.  (Certiorari  to  review  assess- 
ment of  taxes.) 
July  8.  Supreme  CVmrt  —  Albany  County.  People  ex  rel. 
Adrian  II.  Joline  and  Douglas  Kobinson  as  Ke 
ceivers  of  Metropolitan  Street  Railway  Co.  v. 
Clark  Williams  as  State  Comptroller.  (Certiorari 
to  review  assessment  of  taxes.) 

18.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Sea  Reach  Railway  Company  v.  Clark  Williams  as 
State  Comptroller.  (Certiorari  to  review  assess 
ment  of  taxes.) 

18.  Supreme  Court  —  Albany  County.  People  ex  rel. 
South  Brooklyn  Railway  Co.  v.  Clark  Williams  as 
State  Comptroller.  (Certiorari  to  review  assess- 
ment of  taxes.) 

27.  Supreme  Court  —  Xew  York  County.  Jacob  W. 
Loch,  et  al.  v.  Edward  R.  O'Malley  as  Attorney- 
General.  (Action  for  accounting  by  Trustee  in  re 
General  Slocum  disaster.) 

20.  Supreme  Court  —  Erie  County.  People  ex  rel.  Har- 
rison Burdsall,  et  al.  v.  William  Verbeck  as  Ad- 
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'^lUv       29.       jutant-General.     (Certiorari   to    review   dishonor- 
able discharge  of  petitioners.) 
*^"«"-  9.  United  States  Circuit  Court  —  Southern  District  of 

^NTew  York.  Morris  Engel  v.  Edward  R.  O'Malley 
as  Attorney-General  and  others.  (Injunction  to 
restrain  enforcement  of  Chap.  348,  Laws  of  1910, 
in  relation  to  private  bankers.) 

16.  Supreme  Court  —  Albany  County.  Matter  of  Appli- 
cation of  Fifth  Avenue  Coach  Co.  for  a  peremptory 
writ  of  mandamus  v.  Samuel  S.  Koenig  as  Secretary 
of  State.  (Mandamus  to  compel  filing  of  certificate 
of  incorporation.) 

19.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Tony  Barracato  v.  Samuel  S.  Koenig  as  Secretary 
of  State.  (Mandamus  to  compel  filing  of  certificate 
of  General  Express  Co.) 

19.  United  States  Circuit  Court  for  the  Southern  District 
of  Ifew  York.  Samuel  Kohan  and  others  similarly 
situated  v.  Edward  R.  O'Malley  as  Attorney-Gen- 
eral, et  al.  (Injunction  action  under  Chap.  348, 
Laws  1910,  private  bankers  act.) 
8.  Supreme  Court  —  Xew  York  County.  James  Lee  v. 
Edward  R.  O'Malley  as  Attorney-General  and 
others.  (Injunction  action  under  Chap.  348,  Laws 
1910,  private  bankers  act.) 

22.  Supreme  Court  —  Albany  County.  Matter  of  the 
Application  of  the  Cattaraugus  Canning  Co.  for  a 
peremptory  writ  of  mandamus  directed  to  Samuel 
S.  Koenig  as  Secretary  of  State,  (^fandamus  to 
compel  filing  of  certificate.) 
^  8.  Siipreme   Court  —  Albany   County.      People   ex   rel. 

Mary  B.  Rijley  as  Executrix,  etc.,  v.  Clark  AVil- 
liams  as  Comptroller.  (Mandamus  to  compel  issu- 
ance of  receipt  for  transfer  taxes.) 
ryeC'  ^>-  Supreme  Court  —  Erie  County.  People  ex  rel. 
Charles  H.  Fleming  v.  Edward  R.  Q-Malley,  Attor- 
ney-General of  the  State  of  Xew  York.  (Man- 
damus to  compel  defendant  to  certify  to  Superin- 
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Dec.  6.  tendent  of  Insurance  an  original  declaration  and 
charter  of  the  Buffalo  Casualty  Co.) 

10.  Supreme  Court  —  Erie  County.  People  ex  rel. 
Charles  H.  Fleming  v.  William  H.  Hotchkiss  as 
Superintender  t  of  Insurance.  (Mandamus  to  com- 
pel defendant  to  approve  an  original  declaration 
and  charter  of  the  Buffalo  Casualty  Co.) 

12.  Supreme  Court  -  Franklin  County.  Matter  of  the 
Application  of  the  Town  of  Brighton  for  a  per- 
emptory writ  3f  mandamus  v.  Clark  Williams  as 
Comptroller,  etc.  (Action  to  reduce  assessment  of 
State  lands.) 

15  Supreme  Court -- Ulster  County.  Ellis  B.  Long  v. 
Ellsha  M.  Johnson,  ct  al.,  constituting  the  Com- 
mission on  Xe  .V  Prisons  of  the  State  of  New  York. 
(Injunction  to  restrain  awarding  of  contract.) 


APPLICATIONS  .MADE  IN  BEHALF  OF  THE  SUPERIN- 
TENDENT OF  INSURANCE  UNDER  SECTION  63  OF 
THE  INSURANCE  LAAV'  FOR  PERMISSION  TO  TAKE 
POSSESSION  OF  THE  PROPERTY,  CONDUCT  THE 
BUSINESS  AND  LIQIIDATE  THE  FOLLOWING  IN- 
SURANCE COMPANIES. 

July  16.  Supreme  Court  •— Oneida  County.  Empire  State 
Fire  Insurance  Association  of  Utica,  Oneida 
County,  N.  Y. 
16.  Supreme  Court -- Oneida  County.  Citizens  Fire  In- 
surance Association  of  Utica,  Oneida  County, 
N.  Y. 

Sept.      10.  Supreme  Court --New  York  County.    United  States 
Grand  Lodge  of  the  Independent  Order  Sons  of 
Benjamin. 
19.  Supreme    Court  —  Chemung    County.      Dukes    and 
Duchesses  of  Edom. 

Oct.       31.  Supreme   Court  —  New   York   County.     Knights   of 
St.  John  and  Malta,  Fraternal  Beneficial  Society. 
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Xov.  15.  Supreme  Court  —  New  York  County.  International 
Fire  Office. 

15.  Supreme  Court  —  New  York  County.  New  York 
Insurance  Association. 

17.  Supreme  Court  —  Broome  County.  National  Benevo- 
lent Legion. 

23.  Supreme  Court  —  New  York  County.  .  Cosmo 
Benevolent  Aid  Societv. 


CERTIFICATES   OF  INCORPORATION   PASSED   UPON 
FOR  THE  INSURANCE  DEPARTMENT. 


Woodmen  of  the  World,  Omaha,  Neb. 

German  American  Insurance  Company  of  Pennsylvania, 

lioyal  Insurance  Company,  Ltd.,  Liverpool,  England. 

Northwestern  Fire  and  Marine  Insurance  Company. 

St.  Louis  Fire  Company. 

Torrens  Title  Insurance  Company. 

National  Surety  Company. 

Law  Union  and  Crown  Insurance  Company. 

Commerce  Insurance  Company  of  Albany. 

Fidelity-Phoenix  Fire  Insurance  Company  of  New  York. 

Merchants'  Fire  Assurance  Corporation  of  New  York. 

Equitable  Accident  Company. 

Humboldt  Fire  Insurance  Company  of  Pittsburg,  Pa. 

Franklin  Insurance  Company  of  Washington,  D.  C. 

Independent  Order  Sons  of  Jacob. 

Independent  Surety  Company'. 

Central  National  Fire  Insurance  Company  of  Chicago,  111, 

Servian  Montenegrian  Alliance. 

The  Life  and  Casualty  Company  of  New  York. 

Government  Surety  and  Casualty  Company. 

Standard  Fire  Insurance  Company  of  Hartford,  Conn. 

Workmen's  Compensation  Indemnity  Corporation. 

The  Cosmo  Benevolent  Aid  Societv. 
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Benevolent  Society  of  the  United  States  for  Propagation  of 
Oeniation. 

Workmen's  Benefit  and  Benevolent  Association  of  the  United 
States. 

Junior  Order  Benefit  Association. 

The  London  Guarantee  and  Accident  Company,  Ltd. 

Brotherhood  of  American  Yeomen. 

United  States  Fidelity  and  Guaranty  Co. 

Jfasjiachusetts  Fire  and  Marine  Insurance  Company. 

Maryland  Casualty  Company. 

Aetna  Insurance  Company. 

General  Fire  Assurance  Company  of  Paris,  France. 

Philadelphia  Casualty  Company. 

Order  of  Adelphi. 

Michigan  Millers'  Mutual  Fire  Insurance  Company. 

Niagara  Fire  Insurance  Company. 

Citizens'  Surety  Company. 

Old  Colony  Insurance  Company  of  Boston,  Mass. 

Union  Fire  Insurance  Company  of  Paris,  France. 

Pacific  Coast  Casualty  (\)mpany  of  San  Francisco,  Cal. 

Alliance  Insurance  Company  of  Philadelphia,  Pa. 

^ferchants'  Fire  Insurance  Company  of  Denver,  Col. 

Royal  Indemnity  Company. 

Order  Sons  of  Zion. 

L'nion  Phenix  Espagnol  Insurance  Company. 

Ukrainian  Buthenian  Progressive  Worker  Haydamaka  Organi- 
zation of  America. 

Buffalo  Casualty  Company  of  Buffalo, 

Fidelity  and  Deposit  Company  of  Maryland. 
.     American   and   Foreign  Marine  Insurance  Company  of  New 
York. 

Swiss  Itcinsurance  Company,  Zurich,  Switzerland. 

Continental  Insurance  Company  of  Xew^  York. 

^[arine  Insurance  Company,  Ltd.,  of  London,  Eng. 

Empire  City  Fire  Insurance  Company. 

Xational  Slavonic  Society  of  the  United  States  of  America. 

Queens  Insurance  Company  of  America. 

Xationale  Fire  Insurance  Company  of  Paris,  France. 

Xiagara  Fire  Insurance  Company. 
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«*pi'i ijgfield  Fire  and  Marine  Insurance  Company, 
■fiinpire  Fire  Insurance  Company  of  Xew  York  City. 
Aew   Amsterdam  Fire  Insurance  Company  of  Xew  York  City. 
oofc^oreign  Fire  Insurance  Company. 
J^allcaxi  National  Insurance  Company  of  Sofia,  Bulgaria. 
Order  of  Equity. 
^^^^rance  Company  of  America. 
Intlej>cndent  Western  Star  Order. 

^^^tc*lester  Fire  Insurance  Company. 
•  ^^^^l^^rative  Fire  Insurance  Company, 
^^^ia  Insurance  Company. 

^^iiiercial  Union  Assurance  Company,  Ltd.,  London,  Eng. 
pj^      ''^^Hntown  and  Clermont  Co-operative  Fire  Insurance  Com- 

/^.    ^^   35xchange  Assurance  of  London,  England. 
7j^      "**^^^tional  Order  of  the  Knights  and  Ladies  of  Liberty, 
i/o'j       ^''ix  and  Groton  Co-operative  Fire  Insurance  Company, 
^u^^   ^-^^^  Co-operative  Fire  Insurance  Company. 
^  ^t^^^^^uts  Town  Co-operative  Fire  Insurance  Company. 
^^-l^>^     ^^\vn  Co-operative  Fire  Insurance  Company. 
N  ^I  Insurance  Company  of  Jersey  (vity,  X.  J. 

^^  ViVV\iercial  Travelers'  Mutual  Accident  Associati(m  of  America. 
>^^\\ed  States  Fidelity  and  Guaranty  Company. 


CERTIFICATES   OF  INCORPORATION   PASSED   UPON 
FOR  THE  STATE  BOARD  OF  CHARITIES. 


Maternity  Aid. 
People's  Pedicure  Clinic. 

The  Eastern  Swedish  Methodist  Episcopal  Bethel  Church  Home 
for  the  Aged. 

The  Lisa  Day  Xursery  of  the  City  of  X"ew  York. 

Hebrew  Ladies  Day  Xursery  of  Brownsville. 

South  Side  Dispensary  of  East  Xew  York. 

Beth  Jacob  Hospital  and  Dispensary. 

The  A.  R.  Stern  Hospital. 

Our  Lady  of  Victory  Infant  Home. 
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The  South  Shore  Hospital  Association. 

The  Nursing  Sisters  of  the  Sick  Poor. 

Tuberculosis  Preventorium  for  Children. 

The  Hungarian  Hospital. 

The  Babies'  Dairy. 

The  Hempstead  Hospital  Association. 

New  York  Congregational  Home  for  the  Aged. 

The  Crippled  Children's  Guild  of  Buffalo. 

The  Open  Door  Home  for  the  Aged. 

Zion  Hospital  and  Dispensary  of  Brooklyn. 

Brooklyn  Dental  Infirmary. 

Hope  House. 

Emanuel  Hospital  of  Brooklyn. 

St.  Ann's  Day  Nursery  in  the  City  of  New  York. 

Swedish  Home  for  Aged  People  Association. 

St.  Agnes'  Home  for  Crippled  and  Atypical  Children. 

The  Home  of  the  Holy  Childhood. 

Ladies'  Aid  Society  for  Kelief  of  the  Needy  of  Brownsville. 

Lenox  Hill  Clinic  and  Dispensary. 

Lafayette  General  Hospital. 

Help  for  the  Sick  Poor  Society  of  Brownsville. 

Amsterdam  Dispensary. 

Clear  Pool  Camp. 

The  Stapleton  Day  Nursery. 

Norwegian  Children's  Home  Association. 

Owego  Home  for  the  Aged. 

The  Hebrew  Ladies'  Dispensary  of  Williamsburg. 

The  Charity  Wards  of  the  Saratoga  Cure  and  Infirmary. 

National  Association  of  Junior  Kepublics. 

Caledonian  Hospital. 

West  Suffolk  Hospital  Association. 

Foundation  Society  for  Home  for  Incurables. 

Hebrew  Kindergarten  and  Day  Nursery. 

Oppenheimer  Hospital. 

Babies'  Milk  Dispensary  of  Buffalo. 

West  Suffolk  Hospital  Association. 

Norwegian  Christian  Home  for  the  Aged. 

Riverside  Sanitarium. 
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AGRICULTURAL  LAW. 


The  total  number  of  violations  of  the  agricultural 
and  pure  food  laws  referred  to  this  oflBce  by  the 
Agricultural  Department  during  1910,  has  been.  1,G74 
Unfinished  cases  on  January  1,  1910,  referred  dur- 
ing 1907-8-9   1,323 

The  State  has  been  successful  by  settlement  or  judg- 
ment in 685 

Cases  discontinued  by   reason  of  insufficient  evi- 
dence, death  of  defendant,  judicial  decisions,  etc.  285 
Judgments  were  rendered  against  the  People  in.  . .  35 
Xumber  of  cases  in  which  judgments  have  been  re- 
covered in  favor  of  the  State  and  which  remain 

uncollected 81 

Number  of  cases  on  appeal 10 

Criminal  proceedings  brought  against  defendants. .  28 

Number  of  cases  referred  during  1910,  still  in  the 

hands  of  designated  attorneys  for  prosecution.  .  .  1,027 


Amount  of  penalties  and  costs  recovered  and  turned 

over  to  State  Treasurer " $47,906  48 

Amount  received  in  satisfaction  of  judgments  and 

turned  over  to  State  Treasurer 4,770  22 

Total $52,676  70 


Amount  paid  for  services  and  disbursements  in  the 
prosecution  of  agricultural  cases  during  the  year 
1910,  some  bills  not  having  been  submitted  or 
audited  for  the  year $11,134  99 
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IN  THE  FOLLOWING  CASES  JUDGMENTS  HAVE  BEEN 
RECOVERED  IN  FAVOR  OF  THE  STATE,  BUT 
REMAIN  UNCOLLECTED. 


Amount  of 

Defendants  and  Violations.  judgment. 

William  Xeuhardt,  quarantine    $50  and  costs 

Victor  Lunch,  milk,  17328 60  00 

McDermott  Dairy  Co.,  milk,  169()4 117  50 

Frederick  Genke,  milk,  15419 127  70 

E.  B.  May,  bob  veal,  107r)5-107<)7-107(J8-10771- 

10772-10775 •  517  71 

E.  B.  May,  bob  veal,  0103-al2n4:-al205-al033  to 

al040,  inclusive 2,308  89 

W.  E.  Bradbury,  bob  veal,  10700,  10000 196  17 

John  Guyer,  bob  veal,  10287,  10288 337  65 

.Mary  Hawkins,  milk,  13192 79  09 

Mrs.  E.  C.  Ilelwick,  vinegar,  5308 100  ^^ 

Samuel  Calama,  milk,  10752 $50  and  cc^^^^ 

Michael  O'Connor,  milk,  10204 1^^  ^v 

Adam  Czajkowi^ki,  milk,  15180 l^Y    ^n 

Joseph  Gorecki,  bob  veal,  0026 1  ^o    c^c) 

Fred  J.  Yaw,  milk,  19035 .   TO    o3 

Joseph  Bischoff,  milk,  10952 Of>    oo 

Thomas  Konz,  milk,  16784 109     50 

Gustav  Sceffler,  milk,  17358 G2    OO 

James  H.  Kinney,  quarantine 1  3T    85 

ir.  Gontleman,  milk,  16832 ISO     07 

Matthews  &  Harrison,  C.  C.  F.  S.,  2181 2^^    ^6 

W.  H.  Mowerson  &  Son,  bob  veal,  2271 OS    OO 

Robert  L.  Weston,  molasses,  1001 1  2  -^     ^5 

:Mary  iEurray,  milk,  14754 1  3  S    8l 

E.  I).  Fuller,  bob  veal,  al312 1  4^  57  ' 

Edward  ]\Iedole,  milk,  15564 1  32   38 

Joseph  Jakubiak,  milk,  1555r> 1  3 1    ^^ 

Kream's  Lunch  Boom,  milk,  17326 G2   00 

M.  E.  Arnold,  bob  veal,  10745 203  50 
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Defends uts  and  Violations. 

M.  E.  Arnold,  bob  veal,  171-177-180 

Joseph  Billi,  bob  veal,  6002 

Thos.  Bingham,  bob  veal,   801-321   inc.,  4251   to 

4259,  4260-4277   

Thos.  Bingham,  bob  veal,  210-222-224 

Thos.  Bingham,  bob  veal,  83,  610,  622,  902 

Thos.  Bingham,  bob  veal,  68,  862,  876,  890 

John  Schneider,  milk,  17357 

William  Decker,  bob  veal,  7134 

William  Weckerle,  milk,  15430 

McDermott  Dairy  Co.,  milk,  17362 

C.  II.  Reeve,  C.  C.  F.  S.,  2695 

Edward  Anderson  (Anderson  Bros.),  milk,  16518. 

Charles  Langjahr,  milk,  16824 

Charles  Stranos,  milk,  16949 

Orlando  R.  Stevens,  milk,  17431,  17432 

ilorris  Levy,  milk,  17423 

Mrs.  Ernestine  Neppert,  milk,  16865 

Samnel  Cohn  and  Max  Mandelberg,  milk,  17402.  . 

B.  R.  Slanghter,  milk,  10324 .- 

Paul  F.  Kaminski,  milk,  15440-15495 

Jacob  Cohen,  renovated  butter,  10644 

Frank  Diclara,  bob  veal,  2113 

Frank  Diclara,  bob  veal,  2117 

Frank  Diclara,  bob  veal,  2116 

Joseph  Perniciara,  bob  veal,  2347 

Joseph  Perniciara,  bob  veal,  2355 

Joseph  Perniciara,  bob  veal,  2357 

Joseph  Perniciara,  bob  veal,  2118 

John  J.  Sullivan,  oleomargarine,  10223 

Victor  Lunch,  milk,  17328 

Hyman  Cohen,  ci*eam,  17380 

Lewis  C.  Langworthy,  C.  C.  F.  S.,  1201 

Martin  Strzelzyk,  oleomargarine,  204 

William  Kolpack,  oleomargarine,  6506 

Dr.  A.  Barradell,  improper  certificates 

Chan  Sew,  oleomargarine,  7067 


Amount 

t  of 

judgment. 

$389 

00 

8C 

22 

2,057 

09 

1,196 

01 

200 

00 

200 

00 

57 

41 

239 

07 

234 

92 

118 

00 

117 

41 

129 

02 

03 

00 

03 

00 

112 

90 

112 

90 

02 

00 

05 

40 

124 

00 

227 

22 

119 

41 

r.7 

00 

57 

00 

57 

00 

03 

00 

03 

00 

03 

00 

03 

00 

59 

05 

00 

00 

27 

00 

100 

79 

127 

22 

128 

42 

200 

00 

178 

22 
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Amount  of 

Defendants  and  Violations.  judgment. 

Nicholas  Riibach,  milk,  15479 $127  22 

W.  Decker,  bob  veal,  7084 219  19 

Frank  Piekarski,  milk  15498 183  22 

Lorenz  Wimiicki,  milk:,  15567,  15560,  15437 368  22 

MatloflF  and  Kross,  lard,  186 50.00  and  costs 

Dirk  Schmidt,  oleomargarine,  5730. ". 63  00 

Albert  Clark  and  William  Butterfield,  milk,  7848. .  164  15 

Charles  R.  Smith,  bob  veal,  10245,  10246 168  21 

Dr.  Arthur  Barradell,  certificates 386  40 

Morris  Klein,  renovated  butter,  10207 60  00 

Wilson  Bros.,  oleomargarine,  3774 221  51 

Wilson   Public   Market   Co.,    Inc.,   oleomargarine, 

193 ;  renovated  butter,  194 280  12 

(^lover  Farms,  6  unclean  milk  cans 372  00 

Fred  Bracy,  bob  veal,  10479 240  GO 

Peter  11.  Von  Kanipen,  oleomargarine,  6383.  . . .  :  115  00 
Thos.   Bingham  &  Co.,  bob  'veal,  3000A,^  3001B, 

'3002C,  2005,  2497 \ 799  33 


IN    THE    FOLLOWING    CASES    THE    PEOPLE    WERE 

DEFEATED. 


Defendants  and  violations: 

Allen  T.  Walters,  quarantine. 

Plaza  Lunch  (Ike  Papkin,  Prop.),  milk,  16984. 

H.  JaflFarian,  vinegar,  3961. 

Joseph  Lewis,  lard,  2895. 

Geo.  Tsitsera,  milk,  15829. 

J.  J.  Kelley,  bob  veal,  182-237-1295-1465-1600-6691-6783. 

John  Shields,  quarantine. 

Frederick  Jaeger,  milk,  17359. 

Grant  Demoney,  quarantine. 

Jacob  Slaff,  butter,  153. 

Thomas  Anderson,  lard,  1949, 

James  L.  Reynolds,  C.  F.,  4708. 
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William  J.  Schintzious,  oleomargarine. 
Alexander  Van  Amberg,  quarantine. 
Michael  Carline,  oleomargarine,  10263. 
Mrs.  P.  E.  Denton,  milk,  15850. 
Michael  F.  Dowling,  coffee,  10224. 
M.  J.  Bullion,  milk,  10285. 
Thomas  Bingham,  bob  veal,  2480-2481. 
John  Furbush,  milk,  15119. 
Peter  Cooper's  Glue  Factory,  C.  F.,  4-712. 
Thomas  Bingham,  bob  veal,  2285. 
W.  H.  Mowerson  &  Son,  bob  veal,  2264. 
Nicolo  Di  Marco,  olive  oil,  10924. 
Dona  to  Maddoloni,  olive  oil,  10928. 
Abner  M.  Yeager,  oleomargarine,  190. 
Bernard  Wieting,  oleomargarine,  10671. 
Howard  Butler,  bob  veal,  4336-37. 
George  Tsitsera,  milk,  15829. 
Joseph  Sorrento,  olive  oil,  10203. 
William  Garden,  Jr.,  oleomargarine,  201. 
Theodore  F.  Scherer,  oleomargarine,  3309. 
Eugene  Simoni  &  Co.,  olive  oil,  10975. 
Max  Fernbach,  vinegar,  10625. 


JUDGMENTS  RECOVERED  BY  THE  DEFENDANTS 
AGAINST  THE  PEOPLE  AND  CERTIFICATES  FOR 
COSTS  SIGNED  BY  THE  ATTORNEYrGENERAL. 


H.  Jaffarin,  vinegar,  3961 $8569 

Harry  C.  Quackenbush,  quarantine 49  26 

James  J.  Kelly,  bob  veal,  182,  237,  1295,  1465, 

1600,  6691,  6783 63  38 

William  Decker,  bob  veal,  7084-5-6 190  47 

Grant  Demoney,  quarantine 89  35 

Thomas  Anderson,  lard,  1949 26  25 

Marshall,  Wood  &  Pdley  Co.,  turpentine,  56030.  . .  59  80 

Alexander  Van  Amberg,  quarantine 20  63 
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Mohican  Company,  bob  voal,  10712 

Abner  M.  Yeager,  oleomargarine,  100 

Allen  B.  liiiss,  quarantine 

Allen  B.  Russ,  quarantine 

^frs.  irary  Craft,  oleomargarine,  320 

M.  J.  Bullion,  milk,  10285 

Howard  Butler,  bob  veal,  4536-37 

Howard  Butler,  bob  veal,  4530-37 

Bobert  C.  Clark,  oleomargarine,  10234 

Alfred  Tompkins,  milk,  7850 


$35 

88 

58 

00 

57 

75 

83 

75 

10 

00 

70 

40 

92 

71 

10 

00 

44 

50 

34 

29 

STATEMENT  OF  PENALTIES  AND  COSTS  COLLECTED 
DURING  THE  YEAR  1910. 


Defendant.  Violation.  Penalty.  Costs., 

Alexander  Delmars    Milk    13028    

Paul   B.   Reynolds Milk    IQirZ'y    

Ray  Stone    Milk    10520    

James  Cavanaugh    Milk    10505    

Jacob  Bolster    Milk    10504    

Silas  Austin Milk    13530    

John    O^Connell    Milk    17318    

John  McAuliff Milk    15347    

Deeg  &  Gallwert Milk    17347    

M.  Zurlo Cheap  Lard  5357 

George  A.  Branch Milk    15043    

S.  Woods   Bob  Veal  7272 

Leon   Clark    Milk    14801    

A.  L.  Davis'  Son C.    F.    5030    

Ray  S.  Cook Milk    13173    

American  (Jrocery  Co Lard  Comp.  0382    

International  Milk  Prod.  Co. .  JMilk    17291    

James  F.  Smith :Molaftses   1030   

All>ert  Hawkins    ', Milk    14802    

J.  E.  Knox Milk    14802    

John  W.   Mc^Manus Bob  Veal   0001    

Stein  &  Wittlin (\  C.  F.  S.  2507   

L.  Hendrickson   Bob  Veal   al290-l-2 

E.  Buckout  &  Co C.    F.    5594    

Emory   J.   Odell Milk    14450    

Sorrentino  Bros.  &  Vollaro.  . .  Olive   Oil    10733    

Delaware  Valley  Feed  &  Lum- 
ber Company C.  C.  F.  S.  2314   50  00  25  00 


$50  00 

100  00 

50  00 

$25  00 

50  00 

25  00 

50  00 

25  00 

50  00 

25  00 

50  00 

50  00 

25  00 

60  00 

10  00 

50  00 

1  00 

50  00 

50  00 

25  00 

50  00 

25  00 

50  00 

25  00 

50  00 

50  00 

50  00 

60  00 

25  00 

50  00 

25  00 

50  00 

25  00 

50  00 

26  00 

50  00 

60  00 

25  00 

60  00 

50  00 

25  00 

50  00 

6  00 
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Defendant. 

Fred  W.   White 

Amos  Phelix  and  Bernager  P. 

Clark 

Edward  M.  Waldron 

Herbert  Foster   

James  Nolan   

Geo.  M.  Bettinger 

Herman  Bitter   

Louis  Csermak   

Dennis  &  Herring 

John  MichaeHs   

John  Weidland  

Mrs  Xancy  A.  Johnson 

Frank  Bosher   

Geo.  L,  Munroe  &  Son 

Rock  City  Mercantile  Co 

L.  Mittenmaier  &  Sons 

Max  Smith 

John   Keenan    

Samuel  Xeill   

George  H.  Walker 

Jessa  Hawkins   

Beakes  Dairy  Co 

L    G.  Palmer 

H.   C.    Behme 

A.  J.  Van  Siclen 

A.  J.  Van  Siclen  &  Sons 

A.  Varon    

Frank   Dillistin    

Burr  Sheeley 

John  Bosch  &  Son 

VV.  Scott  Gilli^pie 

Thomas  E.  Cooley 

Tony  Del  Bello 

Berton  J.  Fryatt 

Hamilton  Dairy  Co 

Frank  Ahrenfordt   

L.  Marmar  and  Ike  Feltman.. 

Miller   Bros 

Irving  Partridge    

Abraham   Downs    

Frank  L.  Robinson 

George   W.    Wambold 

James  McGiiirk,  Sr 

J.  Lindenberg   


Violation. 
Milk    18027 

Milk      7845    

Milk    10071    

Milk    18021)    

Milk    14880    

Milk    14828    

Milk    14827    

Milk    16807    

Bob    Veal     190-191-2o4- 

r>4oo    

Milk   16881-16880-10877. 

Milk    19049    

Milk    19048    

Bob  Veal  10905-12-19^20 

C.  F.  5724    

Vinegar    4763    

C.  F.  5621-5622    

Milk    16827    

Milk    14819    

Quarantine    

C.  F.  5490   . . .^  

Milk    15627    

Milk  16863-6-17346- 

1053i^-40-41     

Vinegar  4915-5104   

C.  C.  F.  S.  2619   

C.  C.  F.  S.  3051   

C.  F.  5062    

Cheap  J^ard  5358    

Milk    13538    

Milk    16317    

Milk    14249    

Lard  5715-1   

Cream   18406   

Bob  Veal  6025    

Butter  10   

Milk    17242-3    

Milk    16872    

Milk    17271    

Milk    13537    

Unsanitary    Bldg    

Milk    13596    

Milk    14452    

C.  F.  5822    

Lard   5315    

Bob      Veal 

1485    .... 


1386-1338- 


Penalty. 
$50  00 

50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

150  00 

30  00 

50  00 

50  00 

50  00 

50  00 

100  00 

200  00 

100  00 

50  00 

50  00 
50  00 

600  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

200  00 
50  00 
50  00 
50  00 
50  00 

100  00 
50  00 
50  00 
50  00 

50  00 
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Costs. 


$25  00 
25  00 
25  00 
27  75 
25  00 
10  00 


25  00 
42  14 
25  00 


25 
19 

00 
40 

45 

00 

16 

00 

25 

1 

00 
00 

5 

00 

25 

00 

15  00 
7  50 
3  00 


25  00 

25  00 

1  00 

25  00 
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Defendant.                                      Violation.  Penalty.           CToasts. 

Levi  F.  Doty Milk    1C252    $50  00 • 

A.  C.  Bull Bob    Veal    al391-al392- 

al385-al380-al390    ...  200  00     ..----• 

Seymour   Lake    Milk    14825    50  00         ^^S     00 

M.'  Feidelman   Milk    16834    50  00                 "7     50 

Chiesa  &  Morino Milk   16830    50  00                 T     ^ 

John  II.  Doscher Milk    16874    50  00                  "7     50 

Oliver  J.    Briggs Milk    14069    50  00             X  S    00 

Dean  &  Lee Bob    Veal    475-483-487- 

488-495    100  00             ^C5    50 

Thomas  Bingham Bob  Veal   5452-53-54...  25  00     ...    -     -    -• 

Falkenstein  &  Languth Milk    16869    50  00             _  "7^     50 

Thomas  Lacy    Bob  Veal   10390-1-2    ...  100  00 

Gteorge  Tamblin   Milk    13649    50  00 

Nichols  &  Webster C.  F.  5361    100  00 

R.  N.   Gurley Bob  Veal  2489-3858. ...  100  00            ^.S      00 

Harvey  Allen    Milk    13646    50  00            ^«S      "" 

Mrs.  A.  W.  Carley  and  Charles 

Furman Milk    14863    50  00     ...     -     - 

Isaac  Weinbrat Milk   16215    50  00            ^"3" 

Mrs.  Patrick  O'Hara Milk    14497    50  00     ...     -     - 

Matthew  Mondore   Milk   13535    50  00     ... 

W.  W.  Noxon Milk   14476    50  00     ...    . .    -  - 

Rebscher  &  Cosgrove Bob  Veal  2448 50  00     ....,^ 

John  Michaelis Milk    16881    10  00     •....'.' 

Mutual  Milk  and  Cream  Co..  Milk   16871-16886-17367.  300  00          28  so 

August  Pflam   Milk    15654    50  00     

Fred  Schirmirling   : . . . .  Milk    16875    50  00     

Henry  Sodeur Milk    16882    50  00     

Peter  Karsten  Milk   16887    100  00            ^  5^ 

George  Laurer    Quarantine    50  00             3  00 

Knickerbocker  Mills    Baking  Powder  4662. ...  50  00             *<   ^^ 

Vaughan's  Seed  Store C.  F.  5585    100  00 

J.   H.   Cummins Milk     4402    50  00      .  - 

Andrew  Maxwell    Milk    16434    50  00 

J.   Crowe    Bob  Voal   3178 50  00 

R,  B.  Matthews Bob  Veal   2485 50  00      -     "     '  W^ 

L.   Horowitz    Milk    17275    50  00              ^^    " 

George  Ferrick   Cream  18410   50  00      ..---•'* 

Antonio   Barcia Bob      Veal      2450-2462- 

2447-2449-2456-2446.,  100  00 

The  Mapes  Formula  and  Peru-  ^ 

vian  Guano  Co C.  F.  5233   50  00                ^    .. 

Charles  W.  Tilley Milk    15243    50  00                 ,    OO 

Seminole  Condensed  Milk  Co..  Milk  Special    2,500  00             *^ 

Arthur  Willard    Milk    13648    100  00 

Max  Miller    Butter  156   50  00 

Charles  F.  Eismael Milk    15341    50  00 

Noel  F.  Duchene Butter  308  50  00 


27    57 


9    SO 


'25    00 
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Defendant. 

lliomas  Jenkins 

Curtis   &  Cunningham 

Crowe  &  Scullen 

William  Crowe 

Fred  Zanker   

\V.  H.  Shaut 

Geo.  Espenlaub 

Edward  M.  SUtler... 

Malonc  Dairy  Co 

Charles  Levison   

Daniel  H.  Bloomer 

John  H.  Kamman  Co. 
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Penalty.  Costs. 


Joseph  Stanley 

Nicholas  Greico   

Thomas  Parkhurst 

Owen   J.   Owens 

Henry  Kavanagh   

Anna  and  Lizzie  Rickers 

Isaac  LaLond   

X.   La  Valley    

Peter  Henderson  &  Co 

Betsey    Fuller    and    Lewis    F. 

Twitchell 

John  Michaelis  

Geo.  N.  Smith 

Frank  Leopardi    

Decatur  A.  Rand 

Geo.  M.  Metzger 

J.  H.  J.  Watkins 

A.    E.   Mickle 

Charles  A.  Bickal 

Austen  &  Griffin 

Wendell  G.  Hitchings 

William  Daley    

Daniel  Eddy  &  Sons 

Jerry   C.   Sullivan 

James   Sliker    

Benjamin      Lounsberry       and 

Sherman  Aumick   

Mrs.  Chas.  Thiel 

Pietro   Ciliberti    

Lucian  A.   Frink 

R.  F.  Stevens  Milk  Co 

T.  G.  &.G.  Zahner 

John  Telfer   

Herman  Pugsley    

Melton  Bros 


Violation. 
2453-2417    (Bob  Veal).. 

Bob  Veal  2454 

Bob  Veal   3480-3483.... 

Bob  Veal  2458 

Milk   13647    

Vinegar  4764  

Bob  Veal  91»7  etc 

Cream  15560 

Milk    17602    

Milk   15340    

Milk   16253    

Oleo.        4111-4112-3760- 

3775    

Milk    14500    


Milk    13595    

Milk    13503    

Milk    10325    : 

Milk    16783    

Butter  157   

Imitation  Butter  4786.. 
Imitation  Butter  4785 . . 
C.  F.  5704   


Milk    18151    

Milk    16881    

Bob      Veal      2888-2711- 

2853-2854^3856    

Bob  Veal    10428-9 

Milk   16416    

Bob  Veal  al889-90-91. . 

Milk    10323    

Cream  15249   

Butter  12   

C.  F.  6732-33    

Unlicensed  Milk  Agt 

Milk    14866    

C.  F.  6670 

Milk    19047    

Milk   15339 


Milk  14882  ... 
Milk  16435  ... 
Olive  Oil  10315 

Butter  3   

Milk  16948  ... 
Milk  15845  ... 
Milk  16934  ... 
Milk  15843  ... 
Milk   16818    ... 


$50  00  

50  00  

50  00  

50  00  

100  00  

100  00  $25  00 

300  00  

50  00  

100  00  9  50 

50  00  

50  00   

100  00  

50  00  

50  00  25  00 

50  00  25  00 

50  00  25  00 

50  60  7  00 

50  00  25  00 

50  00  

50  00   

100  00  9  15 

50  00  

10  00  

100  00  

50  00  

lOO  00  30  00 

50  00   

50  00   

60  00  

50  00  

50  00   

50  00  27  00 

50  00  27  00 

50  00  

50  00  17  40 

50  00   

50  00   

50  00   

50  00  

50  00  

100  00  8  50 

50  00  

50  00  

50  00  

60  00  
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Defendant. 

Purdy  Bros 

Franz  Von   Rein 

Charles  J.  Doyle 

W.   D.   Britton 

George   Decker    

Paul   Papalia    .' 

Mike  Miller   

William  Hall  and  Isaac  John- 
son  

Miller  II.  Akins   

Henry  J.  Crocoll 

Edward  IL  Eddy 

John   Michaelis    

J.   H.   Meyers 

Edward  P.  Mook 

If.   Warnken    

Robert  F.  Dygert 

Pasquale  Novello    

Max  Miller    

Mrs.  Ezra  Wheeler 

Fred    C.    Roy •. . 

Jerry   Flynn    

Alfred   Mcintosh    

David  Mcintosh   

M.  H.  Renken  &  Co 

John    Daneke    

Theodore  Faller    

Burt  Kohler  and  Frank  Miller. 
Frank  J.  Miller 

John  Orb    

C  harles   T.   Germain 

Pliny  G.  Link 

Schwcrtfeger  Bros    

(ieorge  O.  (flendenniug 

Albert   L.    Fields 

Frank  B.  Smith ... 

Oscar  E.   Moore 

Edward  Richards   

The  Mohican  Co.,  Inc.,  Frank 

Munsey,   Prop 

The  Mohican  Co 

TX»11  W.  Braga 

Samuel   J.   Witt 

John  Michaelis   

George  Kunz   

\\illiam    Fried    

Orvillc  P.   Kjiowlton 


Violation. 
C.   C.   F.  S.   2805. 
Chopped  Beef  831 

Milk    14823    

Tur{)entine   8X    .  . 

Milk    ]3«9(5    

Olive   Oil    1()()47    . 
Milk    ir)338    


Cream  1G656   

Milk    15568    

Hamburg  Steak  207  .... 

Maple  Syrup  2002   

Milk    168S1    

15821    

18452    

15822    

15404    

Olive  Oil   10007    

Lard    155 

14881    .'. 

15331    

15350    

13025    

13025a    

17425-7    

17416    

17415    

Bob   Veal    10240-10431.. 
Bob  Veal      Al  758  9-60- 

1-2-3    

Milk    13050    

Milk    16703    

Milk    16528    

Ren.  Butter  1003   

Milk    16821    


Milk 
Milk 
Milk 
Milk 


Milk 
Milk 
Milk 
Milk 
Milk 
Milk 
Milk 
Milk 


Milk 
Milk 
Milk 
Milk 


15240 
16304 
16152 
14480 


Hamburg   Steak    197 .... 

Ren.  Butter  2437 

Milk    16522    

Milk    10310    

Milk  loaai 


Milk  10877 
Milk  10880 
Milk    15237 


Final 
payment. 


Penalty. 

$100  00 

50  00 

50  00 

100  00 

100  00 

50  00 

50  00 

50  00 
50  00 
50  00 
50  00 
90  00 
50  00 
50  00 
50  00 
50  OO 
50  00 
50  00 
50  OO 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

60  00 
50  00 
50  00 
75  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

50  00 
50  00 
50  00 
50  00 

10  00 
50  00 


Costs. 


$25  00 

25  00 

25  00 

25  00 

25  00 

6  00 

25  00 

25  00 

27  00 

28  00 

28  00 

7  00 

7  00 

7  00 


25  00 

25  00 

6  00 

25  00 


25  00 
25  00 
25  00 
25  00 


25  00 


Digitized  by  VjOOQiC 


Eepobt  of  the  Attoexey-Genebal. 


319 


Defendant.  Violation. 

Patrick  OToole    Milk    15773    

Thomas  Diamond   Olive  Oil  159 

F.  E.  Bliss Milk    14829    

( harles  Slottka    Vinegar  843   

John  and  Charles  Williams. . .  Quarantine    

Paolo  Manganelli Olive  Oil  1090O 

Orange  County  Millk  Ass'n. . .  Condensed  Milk    

William  H.  Boueks Cream  16G70   

John  Bosch's  Sons Milk    16950    

J.  F.  Peplinski Bob  Veal-A   1286-7-8. . . 

D.  B.  Overheiser Milk    14883    

John  Follett   Milk    15553    

Parsons  Bros Lard  5    : . .  . . 

Jacob  C.  Smith  &  Sons Milk  16923-4-5-6-7 

Arthur  F.  Tayner. Oleomargarine  4415   

John  Damian    Milk    18456    

Frank  Theel    . . . .- Process  Butter  200    

J.  &  S.  Abramson Milk    14035    

X.  E.  Wood  &  Co Oleomargarine    

('.  H.  Brooks Oleomargarine    

Francesco  and  Mary  Curto. . .  Olive   Oil    10195 

A.  Fiore  &  Co Olive   Oil    10197-10908. . 

Benni  Spinosi   Olive   Oil    10906 

E.  D.  Paparavilopulo,  Inc Olive   Oil    10198 

Peter  Paledes    Oleomargaine  6248 

James  Lantry   Bob  Veal  2430 ,,. . 

Duane  H.  Shepard Milk    15242    

Aaron  Scott    Milk   15247    

Harley  Shaver    Milk    14479 

Albert  C.  Frame Milk   19052    . .  . ! 

Charles  Schiender    Milk    17401    

Gustave  Meyer   Milk    17414    

Henry  Rauch  &  Co Milk    17368-17371    

Conried  F.  Barthel    Milk    17417    

•John  Vagilakos    Milk    17419    

John  F.  Steilen Afilk    16823    

Passarelli  Bros Olive  Oil   10652    

Lewis  A.  Boore Oleomargarine  6505   

.Anderson  E.  Lathrop Milk  15236 

J.  C.   Meisenzahl Cream  16666   

L.  E.  Scott  &  Son Oleomargarine   

(leoTge  Nobles Hamburg  Steak,  322 ...  . 

Daniel  Ryan   Adulterated  Oeam  16705 

Kdwin  L.  Sorg Milk  15345 

Charles  F.   Schroeder Ren.  Butter  18   

Otto   Staub    Adulterated  Cream  16653 

Paul   Mittenzweryg    Milk    16822    

(U'O.  Wehmann   Milk    1681 1    


Penalty. 

Costa 

$50  00 

$25  00 

50  00 

25  00 

50  00 

25  00 

50  00 

50  00 

29  00 

50  00 

3  00 

750  00 

50  00 

100  00 

8  50 

125  00 

50  00 

100  00 

8  50 

100  00 

50  00 

100  00 

50  00 

4  50 

50  00 

50  00 

26  84 

50  00 

7  50 

50  00 

25  00 

50  00 

25  00 

50  00 

100  00 

50  00 

50  00 

50  00 

50  00 

50  00 

27  00 

50  00 

27  00 

50  00 

50  00 

50  00 

7  00 

50  00 

7  00 

50  00 

7  00 

50  00 

7  00 

50  00 

7  00 

50  00 

50  00 

7  50 

50  00 

50  00 

25  00 

50  00 

50  00 

25  00 

50  00 

15  00 

50  00 

10  00 

50  00 

50  00 

10  00 

50  00 

10  00 

50  00 

6  00 

50  00 

6  00 
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DefeTulant. 

Martin  Bukolt   

P.  J.  Hastings 

Sebastian  Sippel 

M.    L.    Mowry,    Prop.     (New 

Stanwix  Hotel )    

W.  A.  Dexter 

Leo  Saunder     

William  Nunley   

Peter  Dillenberger   

Valerie  Kovats 

W.  U.  Van  Tassel 

Frank   Lang    

Herbert  L.  Peck 

Hiram   Knapp   and   John   W. 

Cramer 

Cook  Milk  and  Cream  Co 

Sarah  S.  Lieberman 

Mrs.  Henrietta  Martin,  Mgr., 

Tioga  Dairy  Co 

Daniel  W.  Spry 

Fred  Youngs  

Jacob  Bruck    

Amos  Post 

Lester  La  Fever 

John  Metjen   

William  S.  Newton  &  Co 

Henry  Kane    

Ernest  Lignore   

Josephine  E.  Spencer 

Michael  F.  Dowling 

Nellie  Hindley,  or  Charles  S. 

Hindley 

Walter  Kurzynski    

William  Lennon   

A.   L.   Heath 

Samuel  Jacobs    

A.   Masheri    

Kaufman  Bros 

Herman  Schcntzgow    

Mrs.  John  Glatz 

Lorenzo  Blaisdcll   

N.   X.   Adams 

Mrs.  Mary  Gile 

Normanskill  Farm  Dairy  Co. . 

William  Palmer   

McDermott  Dairy  Co 

Frank  Moore 

A.  B.  Cady 


Violation. 
Process  Butter 
Molasses  1048 
Ren.  Butter  29 


213. 


Oleomargarine  6776 

Croam   15587    

Milk  16944^16945  . . 

Milk  16946* 

Milk  16942 

Milk  16943 

Turpentine  No.  9 . . . 
Oleo.  180,  181,  182. 
Milk  15244 


Turpentine  82   

Milk  16814,  15817,  15820 
Oleo.  310,  312,  316 

Milk  16781 

C.  F.  5179 

Milk  15241 

Comp.  Lard  10230 

Vinegar    4102    

Ren.  Butter  195 

Oleo.  6337    

Oleo.   309    

Oleo.    10254-5-10262    ... 

Oleo.   6330    

Oleo.   6343    

Oleo.  6309    


Milk  15562 

Pure  Food  3123 

Milk    15429    

Milk  14888 

Lard  Comp.  3028 

Olive  Oil  141 

Milk    16702    

Hamburg  Steak  331.. 
Hamburg  Steak  532.. 

Oleo.  944 

Milk  18048 

Milk  15245 

Cream  151,  152 

Oleo.  208    

Milk    17258    

Bob  Veal  7646,  7647. 
Vinegar  54 


Penalty. 

$50  00 

50  00 

50  00 

50  00     . 
50  00 

160  00 

100  00 
50  00 
50  00 

100  00 
150  00 
100  00 

50  00 
50  00 
50  00 
50  00 
100  00 


50  00 
50  00 
150  00 
50  00 
50  00 
50  00 

50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
200  00 
50  00 
50  00 
50  00 
60  00 


Costs. 
$1  00 
25  00 
25  00 


25  00 


27  00 

7  50 

7  50 

25  00 

7  50 

28  64 

7  00 

1  00 

26  00 

1  00 

3  00 

25  00 

25  00 


15  00 
10  00 
10  00 


27  00 


25  00 

56  S;3 

25  00 

25  00 
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Defendant. 

Phair's  Restaurant    

C  harles  Cowan   

J.  S.  Kaske '. . . 

tipaulding  Hardware  Co.,  Inc. . 

August  F.  Strassburg 

Abramson  &  Fishhandler 

»*K  j-mour  Curtis    

(  harles  II.  Feeck 

J.  H.  Fitzgerald 

Kugene  Villere    

Daniel  W.  Collins 

Joseph   H.   Joubert 

Fred  Andrews  (Friend  &  An- 
derson ) 

^'trn  E.  Hopper 

Leiand  S.  Van  Kleeck 

Fled  Andrews  (Friend  &  An- 
derson ) 

W.J.  &G.  11.  Rogers 

William   M.   Warre 

Samuel  Miller   

F.  Lewandowski  &  Sons 

Ltwid  Cominskey    

Patterson,  Thompson  Co.,  Inc. 

William   G.    Lawyer 

Ernest  Harrsen    

John  Camp    

Mohican   Co 

Kdward  Schepp 

Lloyd  Adsit 

(ieo.  L.  Hebert 

I-lias  &  Simon  Cohen 

William  Benjamin   

M.  F.  Delehant  Est 

1  hos.  Battaly    

Robert  Sigler    

Harvey  B.  Nottingham 

Henry  B.  Grover 

I'aske  Bros 

Marry  Goldner    

Ames-Burns  Co 

Henry  and  John  H.  Miller,  . . 

(Jeorge  Dunheiser 

Matthew  Book    

John  Corbett  Mitchell    

William    Stanley    and    Oliver 

Stanley   

John  II.  Reiman 

11 


Violation. 

Milk  1()807 

Oleo.  4414 

Oleo.  4416,  4417 

Turpentine  346   

Turpentine  336   

Milk  Shipping  Station. 

Milk  15778 

^Hlk  15780 

Bob  Veal  8397-8,  8415. 

Milk  13504 

Adult.  Butter   178 

Oleo.   6344    


Bob  veal  3532. 
Milk  14892  . .  . 
Milk  16254  . .  . 


Bob  Veal   3532 

C.  F.  3829 

Milk    16526    

Bob  Veal   1983 

Bob  Veal  al938,  etc. 

Bob  veal  al503 

Turpentine 

Milk  15779 

Lard   220    

Bob   Veal   al401 

Hamburg?   Steak   312. 

Milk  12893 

Milk  12897 

Vui.  Extract  32 

Milk  14461   

Milk  16745 

Lard  196  

Olive    Oil    135 

Bob   Veal    a  1365 

Milk  14859 

:Milk  15775 

Bob  Veal  8460 

Olive   Oil    10920 

C.  C.  F.  S.  3059 

Milk  16423 

Milk  16436 

Milk  16424 

Milk  16151 


Milk  15590 

Turpentine  266 


Penalty. 
$50  00 
50  00 
100  00 
100  00 
100  00 

50  00 
50  00 
50  00 
100  00 
50  00 
50  00 

50  00 
50  00 
50  00 


50  00 
50  00 
50  00 

100  00 
50  00 

100  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

50  00 
100  00 
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Costs. 


$3  00 
5  00 


163  46 
30  00 
30  00 


1  00 


26  00 
25  00 
25  00 

25  00 


30  00 


10  00 
26  00 
26  00 


25  00 
4  50 


4  88 
1  00 
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Defendant.                                       Violation.     '  Penalty.  Costs. 

H.  S.  C'hordavayne Milk  17301   $50  00     

John  Lang  Bob  Veal    10148 50  00     

B.  C.  Williams   Bob  \esi\    10658 50  00  $25  00 

Aj»a  Reed    Oleo.   (5800    50  00      

Mrs.  John  Cooper Bob  Veal   0240 50  00     

Eben  Richards Quarantine 50  00  17  00 

Augusta  John>on   Oleo.   3064-0503    50  00     

Jacob  W.  Roth   C.  F.  5789 60  00  10  DO 

De  Graw  &  Lawrence   Bob  Veal  3657,  etc 100  00     

Klijah  11.  Cannon Oleo.   3t>65    50  00     

Isadore  Putziger Bob   Veal   8412 50  00  4  50 

Pincus  Ilornstein   Oleo.    10232    50  00     

R.  Blair    Quarantine 50  00  30  00 

Edward  I.  Clark Milk  16320 50  00     

Mrs.  Helen  Wagner Oleo.  317-318 50  00  25  00 

W.  iS.  Kelly  &  Son Vinegar  4073 100  00     

II.  Perkins  &  Son Vinegar  5283 100  00     

David    Franklin    Milk  20152   100  00     

Mary  Demerly Oleo.   315    50  00  1  00 

Couklin  &  Strong C.  C.  F.  S.  2066 50  00 

James  Burnes   Oleo.    043    50  00  10  00 

Jacob  Johnson,  Jr Hamburg  Steak  370 50  00     

Jacob  Ilirig   Pork   Sausage   105 

Uamburg   Steak    197 50  00     

Sylvester  iMatthews   Milk  15782 50  00     

Elbert  St.  John :Milk  16218   50  00  3  00 

Cyrenus  Hoi)])enstedt Milk  16224 50  00     

W.  W.  Watts    Lard    187    50  00     

Ellsite  Fertilizer  Co C.   F.  5108 50  00      

Frank  B.  Payne   Bob   Veal    200  00     

Edna  Waag   Oleo.  205 50  00  1  00 

Charles  Laphman   Milk    16441    50  00     

Albertis    Crop><ey    Cream   103    50  00     

Robert  Attridu'e    Hamburg   Steak    109 50  00     

Elderfield,     Hartshorn     Hard- 
ware Co.,  Inc Turpentin.«  341-1    100  00     

Webber  Hardware  Co Turpentine  347    100  00     

Wni.  Bidell    Tfamburg   Steak   200. .. .  60  00     

George  L.  Schupp    >lilk    18442    50  00     

Lob<lell  &  Sayers   Bob   Veal    10662-10670..  150  00  3  00 

W.  F.  Wenz Bob  \'eal  8427  28 100  00  2  00 

C.  X.  Easton   Bob   Veal    10608-10158. .  .100  00  2  00 

Anna  Feiner  and  Ida  Fisher. .  Ren.  But.  30 50  00  2  00 

Stanislaus  K.  Krajua Milk  15580 50  00  1  00 

Orange  Co.  Milk  Ass'n   Milk  15848 50  00     

Peter  Biauchi    Bob  Veal  8383-8388  inc..  100  00  25  00 

W.  J.  Bach Bob   Veal   aI504-al888. .  100  00  25  00 

S.    H.    Grems    Lard   30    50  00     
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Defendant. 

Albert  D.  Quackenbush 

Nic  Carmorinos 

Jacob  Grottlieb 

M.  H.  Renken  &  Co 

J.  Miller 

Abram  Jerushewitz   

George  W.  Aldrich 

Louis    Bloch    

GJeorge  Stanley  

John  B.  Herson 

F.  R.  Allen 

Frank  Hill  

Henry  Moskey  and  Homer  A. 

Hogmire    

0.  W.  Tucker   

Chas.  H.  Schintzius 

J.  H.  Norman 

George  H,  Davis 

Mitchell  Bros 

Angelo  De  Capua 

Ezra  Blanchard    

Charles   Haman    

Xathaniol  W.  Read 

D.  C.  Williams  

Daniel  H.  Grandin 

John   Ahl«?trand    

Abner  A.  Stone 

Webb    Harrison    and    Arthur 

Munson 

C.  Kinch 

Albert  £.  Quackenbush 

John  C.  Grant 

John  Hopkins   

Frank  Green   

William  Hughes  

Franklin  Bliss  Co 

Joseph  Eyerer  &  Son 

Labar  &  Lain   

Blooming  Grove  Orange  Co. . . 
Warwick  Grange  Co-operative 

Ass'n   

Chester  Grange  Co.   (Inc.)... 

E.  Wilkins 

D.  H.  Bentley 

Leon  Au  Conner 


Violation. 

Hamburg  Steak   349 

Oleo.   10241    

Oleo  6341    

Milk    17439-40-41-42    .. 

Milk  14839 

Milk  16601   

Oleo.  7089-7090    

Ren.  Butter  186 

Hamburg  Steak   348 

Milk  14877   

Xo  Certificate    

Oloo  319   

Milk  1566.5   

Bob  Veal   2460 

Bob  Veal   6052-6053 

Oleo.  5303 

Improper   Certificate    . . . 

Milk  17287 

Milk    19039-19040    

Milk    15771    

Adult.   Butter   179 

C.  F.   112 

Bob  Veal    10136 

C.  C.  F.  R.  3052 

Hamburg  Steak  559.  .  . . 
Milk  15169  

Milk  Shippins:  Station.. 

Bob  Veal  1 0900-1 090(>- 
10907  -  10861  -  10908- 
al056 

Milk  18062 

Milk  16683  

Milk  18061  

Milk  19060  

Milk  18753 

C.  C.  F.  S.  .3202 

Milk  18464  

C.  C.  F.  S.  29<58 

C.  C.  F.  S.  3095 

C.  C.  F.  S.  3094 

C.  C.  F.  S.  3092 

Bob  Veal  7108  and  6 

others 

Lard  54  

Hamburg  Steak  562 


Penalty.    Costs. 

$50  00  

60  00  $7  50 
50  00      7  50 

100  00  

60  00     25  00 

60  00  -. . . 

50  00  ■ 

50  00  

50  00  

50  00  

60  00  

50  00  

50  do  ; 

50  00     25  00 

50  00  

100  00  

100  00  29  00 
50  00'     8  00 

50  00 . 

50  00  25  00 
50  00     20  00 

50  00  

50  00     25  00 

50  00  

50  00  

50  00     16  00 

800  00  

100  00  

60  00  25  00 
50  00  25  00 
50  00     25  00 

50  00  

50  00  

50  00  

50  00  

50  00  

50  00  

60  00  

50  00  

60  00  

50  00     25  00 

50  00  
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Defendant. 
William  Van  Valkenbiirgh. . . . 

F.  W.  Oliver  Co.,  Inc 

Louis   IMiillps    

Lewis  J.  (hesner   

Godfrey  Kraatz 

Hanover  Lunch 

\\m.  II.  Mays 

BulTalo  Fertilizer  Co 

A.  A.  Grinnell  Co 

W.  F.  Hamilton   

VV.  F.  Hamilton  

W.  T.  llartman 

DcEstinfT  J.  Scanlon   

L.  P.  IJiitts 

Merrit  15.  Rowley 

Louis   Simons    

Max  Andursky 

VV.  H.  H.  Scott  &  Co 

Albert  (Joodermote 

Cyphers  Incubator  Co 

William  Holch    

William  C.  Streube 

Samuel  Tannenbaum   

Frank  Artale 

Nella  P.  Moore  

Edward  and  Wm.  M.  ScralTord 

Herbert  R.  Rood   

Albert  P.   Miller  and   Andrew 

Groehowiak  

Metealf  Bros 

Hvman  Bros 


Estclla  Snell    

Randall  D.  Marshall   

Crick   Bros 

Christian  H.  Van  Ruren 

George  U.  Sully   

Harvith  Drug  Store 

W.  Everett  Wolcott  and  Gilson 

C.  Wolcott  

Mary  L.  Connelly 

Mary  &  Catherine  Wells 

Dee   Kilbury    

Silas  J.  Speer   


Violation. 

Milk  19G03 

Turi>entine  342    

Oleo.   221    

Vinegar  407o   

Milk    IS.lOl    

Milk  lSiMm-7-8 

Milk    1S1>13-14    

(\  C.  F.  S.  222-i)21-732-- 

7:13 

C.  C.  F.  S.  4r>.-> 

C.  C.  I\  S.  420 

C.  C.  F.  S.  421),  427..  .. 

(  .  C.  F.  S.  19(5 

C.  C.  F.  S.  1.14 

C.  C.  F.  S.  845 

Hamburg  Steak  558 

Bob  Veal  8744-8766-8708 
Bob  Veal  10065-8765... 
Oleo.   7150-7151-7167    ., 

Milk  1S271   

C.    C.    F.    S,    3006-3030- 

30.37-3038-3039 

Hamburg   Steak   615.... 

Cream   157    

Oleo.   6308    

Olive   Oil    10206 

Oleo.    10261    

Milk  Um04 

(  ider  Vin.    18 

Hamburg   Steak   206 

(  ream    17158    

(  nam  10171  -  17154  - 
17157-  17228-  17222- 
17224  -  17226-  17227- 
1 722S 

Milk  1S418  

Milk  1S.1U2 

Oleo.  3770  

C.  F.  SH 

Oleo.  70S() 

Spt**,  Turp.  444 


Milk  151S5 
Oleo  313  .  .  . 
Oleo.  315  .. 
Milk  181.54 
Oleo.  331  .. 


Penalty. 
^Mi  00 
100  00 

50  WJ 
100  00 

50  00 
150  00 
200  00 

200  00 
50  00 
50  00 

100  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

100  00 
50  00 

150  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

50  00 
50  00 


300  00 
50  00 
50  00 
50  00 
50  00 
50  00 

100  00 

50  00 
50  00 
50  00 
50  00 
60  00 


Costs. 


$15  00 
15  00 


10  00 

10  00 
10  00 


3  00 

3  00 

25  00 


25  00 
25  00 


00 


25  00 


25  00 


26  00 
26  00 
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Defendant. 

Robert  S.  Evcrland 

Georjye  Hannahs   

Faxon,  Williams  &  Faxon  . . . 

Lewis  B.  Richards 

Paul  Bechtel   

William  Gross 

Hamilton  Dairy  Co 

Henry  J.  Palmer   

George  J.  Norwij? 

Doughty  &  Myer 

Bedford  Dairy  Co 

P.  K.  Ileldman   

Frank  Torregrossa  &;  Bros.  . . . 

William  Schumann 

Wellington  E.  Crippen   

Yansen,  Rury  &  Co 

The  Citizens'  Produce  Co 

John  J.  Ashley   

M.  A.  Richard  Estate 

Willis  H.  Horning 

John  H.  Schoeller 

Carl  J.  Reichonberg  Bros 

John  Laurieella 

Alexander  Penny    

Kdward  B.  Conklin 

Harry  DeVaul 

\\.  H.  Delmore 

General  Flour  &  Feed  Co 

J.  L.  Shultz&  Co 

Fred  Frenz 

T.  0.  Smith's  Son^ 

I^wis  Perry 

W.  F.  Greinke 

William  \V.  Bonehille   

J.  C.  Meisenzahl   

William  E.  Gillease 

Lonis  Helmanowitch   

Charles  Laurieella    

J.  C.  Maloney   

Genesee  Provision  Co 

(Jeorge  A.  March 

W.  H.  Mays 

American  Grocers*  Co 

Charles  C.  Foltz   

Jacob    Voehum     and     Charles 

Rogers 

Xic  E.  Egbert   

Matthew  Peifer 


Violation. 

Oleo.   0S5(»    

Milk  15182 

Vanillin    Conip,    2-2(i.  .  . 

C.  C.  F.  S.  2n3« 

Milk  1763S 

Milk  16786 

Milk  16797 

Bob  Veal  al318,  al31(). 

Oleo.  187,  314 

Milk  1747D 

Milk  17309 

Spts.   Turp.   f> 

Olive    Oil    10962 

Rasp.  Syr.   107 

Milk  18068 

Bob  Vi^al  al400 

C.  F.  412 

Milk  14.V)7   

C.  F.  470 

Cid.   Vin.   420 

Milk  19513 

Milk  10507 

Olive   Oil    10187 

Milk    15961     

Milk  13539   

^lilk  12S95 

Mola?ses  75    

C.  C.  F.  S.  2072 

C.  F.  4349 

Milk  174<<2 

Milk  19516 

Milk  20010 

Cream   17165    

Cream   17150    

Cream   \^2r^    

.Vinegar    4M7    

Vinegar  43S(i   

Olive   Oil    10135 

Milk  18056   

Lard  8 

.Lard    11    

Milk    17172-3-4     

Oleo.  .3054   

Vinegar    376     


Vineirar  374 
^li'k  17366  . 
Milk    2C006 


Penalty. 

$50  00 

50  00 

50  00 

50  00 

5Q  00 

50  00 

100  00 

50  00 

50  00 

100  00 

100  00 

100  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

100  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

100  00 

50   00 

50  00 

50  00 

100  00 

50  00 

50  00 

50  00 

50  00 

1(>0  00 

50  00 

100  00 

100  00 

100   00 

100  00 

50   00 

100  00 


325 
Costs. 


$25  00 


25  00 
20  00 


31  00 
7  50 

25  00 

20  00 

2  00 


25  00 

26  00 

27  50 
26  00 
25  00 


10  00 
10  00 


5  00 
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Defendant. 

Violation. 

Penalty. 

Coats. 

Cliarless  II.  Never 

Oleo.  10194 

$50  00 

Mrs.  Elizabeth  Fisher 

Oleo,    10408    

50  00 

Thomas  P.  Folev 

Oleo.   6160    

Olive   Oil    10100 

50  00 
60  00 

Crisafulli.  Aria  &  Co 

John  Scbrocder 

Cider  Vinegar  425 

Milk    14490    

Milk  1.3530 

50  00 

Abrani  Goldman 

50  00 
50  00 

^Max  Ilodes 



R.  E.  &  W.  C.  Bie 

C  ider  Vini'<rar  14 

100  00 

Melvin    M.    Montgomery    and 

W.  S.  Talcott   

Vinef»ar  2   

50  00 

Walker  Ice  Cream  Co 

Cream   18103    

50  00 
100  00 

D.  II.  Grandin 

('.  C.  F.  S.  3159-3161... 

Forest,  Cross  &  Co 

Vinegar  22   

50  00 

William  Tiss  

Milk    4497    

100  00 

50  00 

200  00 

Michael  Krainiak 

Milk  15670   

Vaiighan's  S<^ed  Store   

A.  F.  Namm 

C    F.  812-813 

$24  00 

Oleo.    10209 

50  00 

Empire  Provision  &.  Beef  Co.. 

Pork   Sausage  629 

50  00 

25  00 

Geo.  M.  Lmvis  &  Co 

C.   F.   160 

50  00 

Chas.  X.  Codner  

C.  F.  233 

50  00 

10  00 

(has.  Low    

C.  F.  741    

50  00 

10  00 

Daniel  McKeighan   

Bob   Veil    2151-31482... 

100  OO 

10  00 

Owen  McGarvev   

Milk  16413   

50  00 
50  00 

James  Johnson    

^lilk  16427   

James  Dalton    

Milk  15235   

50  00 

Ilenrv  A.  Kamman 

Hamburg   Steak    293 

50  00 

25  00 

W.  II.  Bowman 

Vinegar  4825   

100  00 

S.  A.  Smith   

C.  F.  392 

50  00 

Ware  &   Wvntt 

C    F    255 

50  00 
100  00 

Poaree  &  Coe 

C.   F.  442-443 

Goo.  F.  Pi<»()rs 

Bob    Veal    43.37-10967- 
|(:9(iS-  1(:!)69-  10970- 

10973   

6  00 

Jolm   Bur^'luirdtt    

Milk   16951    

50  00 

C.  11.   Rcnnc    

C.  C.  F.  S.  2695 

17  41 

John  Froitn<; 

Milk    17339-40    

50  00 
50  00 
50  00 
50  00 

J.  F.  ^fc'Caulev   

Milk  173.34 

Frod   Krill    

Oleo     9  42    

(  linton  Millin<r  &  Grain  Co.  . 

(  .  C.  F.  S.  3130 

26  00 

Thonms  St  ratrcr    

Milk    1S430    

50  00 
100  00 

Sis-on  &•  Siii;ill(»v  Co 

(  .    F.   259 

Jolin  0.  Cnrretsce  and  Goo.  P 

Znrbeck    

Uur]ientinc  fiUS    

100  00 

Patrick  J.  O'Connoll 

C.   F.   51S-519 

100  00 

Lfwis  II.  l\olil(»r 

Lard    4Sl     

50  00 

50  00 

100  00 

John  T5os('h\s  Sons 

..Milk  17397   

American  Groccrv  Co 

Ainorrar  39(JS    

Valentine   Ixciir    

Milk  15S^4 

50  00 

5  00 
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Defendant. 

Joseph  Pfeister 

Mutual  Milk  and  (ream  Co. .. 

Manning  Bros 

James  C.  Aikin 

Albert  Nowak  &  Son 

John  F.  Campbell 

Harvey  Rich   

\Vm.  D.  Beveridge 

E.  J.  SkiflF 

W'm.  M.  Johnston 

John  Torrens 

Model  Dairy  Milk  &  Cream  Co. 

T.  Gillice  

Crawford  H.  Pierce  

Lobdell  &  Savers   

Fergiirson  Bros 

Thomas  Cavenaugh 

Frank  Green   

William  Halstead 

Elnathan  W.  Hoyt 

Charles  H.  Oatrander * . 

Charles  A.  Klocke 

John  Bailer   

Alfred  J.  Kendrick 

Clark  White  &  Son 


Clark  White  &  Son. 


Jacob  Stanieki 

Walrath  Bros 

Georrre  W.  Turner 

I.  S.  Dignult 

Edmund  D.  Stowoll   

Bruce  Rowe  

George  Redlein   

Arnold  Weppner's  Sons 

John  W.  Salisbury 

Fred  Albrecht  

Adams  &  Hynes   

W.  L.  Kinne   

Fall  River  Restaurant 

Guiton  &  Co 

Jacob  Brenner 

Catherine  and  Fred  Koerner. 


Violation. 

^lilk  loss.)  

Milk  17621  

Milk  17615 

Evap.  Apples  A-1& 

C.  C.  F.  S.  3148,  2883, 
3174 

Milk  15233 

Milk  15234   

C.  C.  F.  S.  2510-11 

Cheap  Lard  5347 

Milk  16425 

Milk  10430 

Milk  17338   

Bob   \>:il   2095-2708 

Oleo.   322 

Hamburg  Steak   490 

Vinegar  4916  

Milk  16540   

Bob  Veal    10438-10445.. 

Milk  10535   

Milk  18060 

Milk  16418 

Extr.  Lemon  2451 

Hamburg   Stenk   756 

Hamburg   Steak   755 ...  , 

Unsanitary  surroundings 
in  manufacture  of 
oliopso  ( Prairie  Queen 
(, lioc'C  Factory)    

T'nsanitary  surrounding.s, 
»'tc.,  at  West  Branch 
Xo.  1   Factory   

Milk  A-101 

Vinegar    12    

Milk  150S1   

Milk  19021    

Milk  18428   

Milk  14498   

Milk  15477   

Hamburg  Steak   291 

Turiwntine  379    

Milk  14S.M   ' 

Milk  19518  

Milk  17401   

Milk  17478  

Oleo.   OlOS-9    

Ih.niliivg  Stoak  782 

Milk  1S450  


Penalty. 

$50  00 

100  00 

50  00 

50  00 

150  00 
50  00 
60  00 
50  00 
50  00 
50  00 
50  00 
50  00 

100  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

100  00 
50  00 
50  00 
50  00 
50  00 


50  00 


50  00 

50  00 

100  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

100  00 

50  00 

50  00. 

50  00 

50  00 

50  00 

50  00 


Costs. 

$15  00 

7  50 

5  00 


25  00 

27  60 

1  50 

14  50 


25  00 
25  00 
30  00 
30  00 

25  00 
25  00 


25  00 
25  00 
25  00 

25  00 


7  00 
10  00 
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Defendant. 


Violation. 


Harris  Robert   ()\vo.   (J.'U.l    

\\m.  J.  Wheelock C.  i\  F.  S.  287.') 

Max  Schwartz Mi!k  l-lSOrj  

Wolf  Sheinker  &  Son Vanilla  10.14.)    

John  Szczpanski   Milk  1S504   

Ulysses  G.  Hawley llaniburjj   Steak    780.  . 

Luigi  Marino Olive   Oil    4H0 

Michelo  Ajello Olive    Oil    104.57 

Joseph  Westermeyer    Milk  17413 

Oscar  Witter   C,  F.   072 

Rensselaer  Stickles Milk  l(;r)23   

C.  J.  Dodc^e   OIco 

Mrs.  Mary  MuU'in Milk  10r)3() 

William  Britton   Milk  16r)31   

Stanley  M.  Smith Milk  10.320   

Sam  Gile    Bob  Veal  A-1704 

Michael  C'arlin    OIoo.   .')273-5SJ)0    


Penalty.  Costs. 

$50  00  $7   .50 

.■>0  00      

.50  00  7  50 

50  00      

50  00  25  00 

50  00      

50  00  6  00 

50  00  G  00 

50  00      

50  00      

50  00         

50  00  25  00 

50  00  25  00 

50  00      

50  00      

50  00      

100  00      


JUDGMENTS    COLLECTED    DURING   THE   YEAR    igio. 


Defendant.  Violition. 

John    L.    :McT)erniott Milk  MOOS   

Empire  State  Dairy  Co Milk    10917    

Inter-City  Car  Ad.  Co Milk  10I)2S   

Denis  McDernu.tt    Milk    I.ISIS    

George  C.  Kline Cider  Vini'^iiir  303.5 

E.  B.  :May Bob   Veiil    10433-10515 

E.  B.  :May Bob  Veal  1O705-IO707-107G8-1O771- 

10772-1(1775-0540.      Acct.   Jiidg.  . 

Louise   Albreoht    Oleo.    3700    

American    Lunch   Co ^HIk  101^70 

Daniel   O'Xeil    Z^Iilk  1GS.52 

Mary  Hawkins   :Milk  13102   

Fred's  Restaurant    :Milk    17204    

Peter  Murray    ]?ob  Veal    7.544-754S-77G4 

Adam   Czajkowski    Milk  L54S(>.  on  account 

Frank  W.  Brown :Milk  13170   

Mrs.  E.  C.  Hehvick Vincirar  .5308    

Albert  Miller :Mill:  lOSOS 

DeWitt  Snyder   Bob  Venl   A-1043  to  A-1051 

Thomas  Binjzhnm    ]5ob  Veal  .54.52-54.53-5454.     On  acct. 

Thomas   Konz    ^lilk  1()7H4 

Bernard    Friedirood    Vinr'irar  irM»17    

McDermott   Dairy   Co Milk    1720(5    

W.   ir.   :\rowerKon Bob  Voal  42U4.     On  acct 


Amount. 

$02 

00 

82 

00 

02 

UO 

87 

00 

117 

00 

311 

25 

188 

75 

127 

70 

109 

50 

56 

00 

80 

72 

85 

00 

161 

11 

70 

00 

133 

56 

100 

00 

62 

00 

200 

00 

25 

00 

109 

50 

120 

17 

90  33 

100  00 
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Defendant.  Violation.  Amount. 

John  Guver  Bob  Veal   10284-10288 $341  30 

Gustav  Sceffler   Milk  17358    

E.  D.  Fuller Bob  Veal  A-1310-2-3 

MeDermott  Dairy  Co Milk  16964.     On  acct 

McDermott  Dairy  Co Milk   16064.     Balance 

W.  H.  Mowerson Bob  Veal  4204.     On  account 

Charles  Straus   Milk    10040 

(  harles  Langjabr Milk  10824 

Dr.  S.  L.  Honeyford Improper  Certificate    

Konrad  Bantle   Oleo  10231    

Orlando  R.  Stevens Milk  17361   

Jacob  Cohen    Ren.  Butter  10044.     On  acct 

William  E.  Shannon Milk  13104 

Guiseppe  Afeltra    Olive  Oil  10417 

Nicola  Galgano  &  Sons Olive   Oil    10415 

James   Myers    ^Milk    l.")40.i    

\y.  11.  Mowerson Bob  Veal   4204 

Hyman  Cohen  Cream  17380   

W.  II.  Mowerson Bob  Veal  4204.    Balance  in  full 

L.  C.  Langr^vorthy C.  F.  1201.     On  account 

William  Vigars.  Jr Milk    14635    

Paul  E.  Tuppack Oleo.  5084   

Morris  Cantor    Cream  17379    

( .   R.   Smith Bob  Veal  10245-10246 

Kream's  Lunch  Room  (Levine, 

Mgr.) Milk  17326  

C.  R.  Smith Bob  Veal  10245-10246.    On  acct. . . . 

Morris  Klein   Ren.  But.   10207 

V'incenco  Trossello Olive    Oil    10073 

F.  E.  Rosebrook  &  Co Dried  INIilk  10102 

Herman  Sievers    Milk  16705  

Natan  Pcshkin ^.  Vinegar  10622.     On  account 

Frank  Hahn    Milk  17488  

Nicholas  Wiede Milk  17633   

William  Kolpack   Oleo.   6506    

Bailey  Bros Vinegar    5151    

Lewis  Mehltritter Unclean  milk  cans 

Matloff  &  Kross Lard  1  SO.     On  account 


CRIMINAL  PROCEEDINGS. 
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Defendant.  Violation  and  Sentence. 

Joseph  Vignola  Quarantine.  Pleaded  guilty.  Sentence  sus- 
pended. 

W.  E.  Xoxon Vinegar  4700.  Pleaded  guilty.  Fined.  Sen- 
tence suspended. 
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Defendant.  Violation  and  Sentence. 

Francesca  Malatesta   Quarantine.     Pleaded    guilty.     Sentence     bus- 

{K>n(le<1. 

Horace  A.  Warner Butter     13.     Pleaded      puilty.      Sentence     sus- 

pentled. 

Jacob  B.  Widener  Butter  14.  Pleaded  puilty.  Sentence  sus- 
pended. 

Minst  &  Greb   Oleo.  7700.     Greb  arrested,  tried,  found  guilty 

and  fined  $100,  which  he  paid. 

H.  R.  McCarney Vinegar    5024.      Defendant     arrested,     pleaded 

puilty,  sentence  suspended. 

J.  W.   Nott    Turpentine  oOO.W.     Defendant  pleaded  guilty; 

sentence  suspended. 

Fifth  Avenue  Dairy  Lunch...   Oho.  .IIIOO.     Defendant  found  guilty:  fined  $100 

or  five  dny.«s  in  jail;   elected  to  starve  sen- 
tence. 

Herman  Liehernian    Lard  154.     Defemlant  pleaded  guilty.     Sentence 

suspended. 

Earl  Taylor  Milk  1303(5.  Tried  in  Court  of  Sptcial  Ses- 
sions; convicted.  Fined  $50  and  sentenced 
to  00  days  in  jail.  Fine  was  paid  and 
sentence  suspended. 

John  Doe   Oleo.      Defendant    found    guilty.      Fined    $50; 

paid. 

Lester  La  Fever   Ren.    Butter    1!)5.      Defendant    pleaded    guilty 

and  fined  $50,  which  was  paid. 

(  harles  Iless   Quarantine.     Jury  found  him  *' Not  guilty." 

Kdward   Lunenbergh    Quarantine.     Discharged     by     Justice     of     the 

IVac.'. 

James  (Jeapan (^uniantinr.     Pleaded   guilty,   fined   $10,   which 

was  ]>iiid. 

C.  W.  Sisson   Quarantine.     Pleaded   guilty,   fined   $10,  which 

was  paid.        • 

Jos,   McDonald    (Quarantine.     Pleaded   guilty,   fined   $10,  which 

was  paid. 

Robt.  Wilkins   Quarantine.     Pleaded   guilty,  fined   $10,  which 

was  paid. 

Lawrence  Zaniellon    (Quarantine.     Plcjided   guilty,   fined   $10,  which 

was  ]»nd. 

George  .McKnigbt    Quarantine.     Pleaded   guilty,   fined   $10,  which 

wa-^  paid. 

Clarence  Taylor    Oh-o.  21M).     Convicted,  fined  $100;  paid. 

Ettie  Siegel   Lard    100.     Defendant  tried,  found  guilty  and 

sentenc<^  susj>ended. 

Abram   Kas.^netz    Unsanitary     condition     of     stable.     Defendant 

1  •leaded   guilty.     Sentence  suspended. 

Wni.  J.  Tomlinson  Milk  1S()55.  Defendant  pleaded  guilty.  Sen- 
tence  suspended. 
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Defendant.  Violation  and  Sentence. 

Herman  Kiesel    Unsanitary    condition     of    building.       Pleaded 

guilty.     Sentence  suspended. 

Ocorge  Banham  Milk  18051),  Cream  74.  Pleaded  guilty.  Sen- 
tence suspended. 

Eugene  Wilsey    Unsanitary    condition    of    building.       Pleaded 

guilty.     Sentence  suspended. 

CASES  OX  APPEAL. 

The  following  cases  on  appeal  wore  disposed  of  during;  the  year 
1910: 

Appellate  Division,  Secoxd  Department. 

People  V.  George  Tsitsera,  milk,  15829.  Appealed  hy  the  plain- 
tiff from  a  judgment  in  favor  of  defendant.  Appellate  Division 
reversed  judgment  and  ordered  new  trial. 

People  V.  Robert  C.  Glark,  oleomargarine,  1023-1.  DetViidant 
appealed  from  decision  of  Special  Term  overruling  demurrer.  A])- 
pellate  Division  affirmed  interlocutory  judgment. 

People  V.  Robert  C.  Clark,  oleomargarine,  10234.  Plaintiff 
appealed  from  decision  of  Special  Term  denying  motion  for  injunc- 
tion.    Appellate  Division  affirmed  order. 

Appellate  Division,  TiriKn  Dkpaktmknt. 

People  v.  Matthews  &  Harrison,  C.  C.  F.  S.,  2181.  Defendant 
appealed  from  judgment  and  order  in  favor  of  plaintiff.  Judg- 
ment and  order  unanimously  affirmed  by  Appellate  Division. 

People  V.  William  Decker,  bob  veal,  7133.  Plaintiff  appealed 
from  judgment  in  favor  of  defendant.  Judgment  affirnuMl  by 
Appellate  Division. 

People  V.  Abramson  &  Fishhandler,  milk  shipping  station.  1\'- 
fendants  appealed  from  interlocutory  judgment  overruling  de- 
murrer.    Appellate  Division  affirmed  judgment. 

People  V.  Joseph  Lewis,  lard,  2vS95.  Plaintiff  appealed  from 
judgment  in  favor  of  defendant.  Appellate  Division  reversed 
judgment  and  new  trial  granted. 

AppelLx\te  Division,  Foirtii  Depaktmknt. 
People  V.  Daniel  B.  Wooden,  milk,  1330.     Defendant  appealed 
from  judgment  in  favor  of  plaintiff*.    Judgment  affirmed  by.  Appel- 
late Division. 
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People  V.  David  Bntler,  milk,  11410.  Defendant  appealed  from 
judgment  in  favor  of  defendant.  Judirment  affirmed  by  Appellate 
Division. 

Peojde  V.  Allen  H.  Kn>s,  (juarantine.  Plaintiff  appealed  from 
judgment  dismissing  eomplaint.  Judgment  affirmed  by  Appellate 
Division. 

Appkli.atk  Tkkm,  Nkw  York  County. 

Peoi)le  V.  i\  ir.  I{(K^ve,  C.  i\  F.  S.,  2(>05.  Defendant  appealed 
from  judgment  in  favor  of  plaintiff.     Judgment  affirmed. 

People  V.  Pietro  Santangelo,  bob  veal,  2G03.  Defendant  ap- 
pealed from  judgment  in  favor  of  plaintiff.     Judgment  affirmed. 

People  V.  ifcDermott  Dairy  Co.,  milk,  16964.  Defendants  ap- 
pealed from  judgment  in  favor  of  jdaintiff.    Judgment  affirmed. 

Peo])le  V.  Gennaro  Adams,  bob  veal,  2306.  Defendants  ap- 
pealed from  judgment  in  favor  of  plaintiff.    Judgment  affirmed. 

Peo])le  V.  Thomas  Bingham  &:  Co.,  bob  veal,  510.  Defendants 
appealed  from  judgment  in  favor  of  plaintiff.    Judgment  affirmed. 

People  V.  [McDermott  Dairy  Co.,  milk,  17258.  Plaintiff  ap- 
pealed from  judgment  in  favor  of  defendant.  Appellate  Term 
reversed  judgment  and  sent  case  back  for  new  trial. 

People  V.  ilcDermott  Dairy  Co.,  milk,  17266.  Defendants  ap- 
pealed from  judgment  in  favor  of  plaintiff.  Judgment  affirmed 
by  Appellate  Term,  without  opinion. 

People  V.  Xieolo  DiMareo,  olive  oil,  10924.  Plaintiff  appealed 
from  judgment  in  favor  of  def(4idant.    Judgment  affirmed. 

People  V.  Donato  IMaddoloni,  olive  oil,  10928.  Plaintiff  ap- 
pealed from  judgment  in  favor  of  defendant.    Judgment  affirmed. 

People  V.  Thomas  Anderson,  lard,  1949.  Plaintiff  appealed 
from  judgment  in  favor  of  defendant.     eTudgment  affirmed. 

Onondacja  County  Court. 
People   V.    Allan   T.   Walters,   quarantine.      Opinion  rendered 
reversing  judgment  for  defendant  and  reversing  order  denying 
the  motion  for  a  new  trial. 

The  following  eases  are  pending  in  appellate  courts: 
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Court  of  Appeals. 

People  V.  James  Butler,  vanilla  extract,  1945.  Appealed  by 
defendant  from  reversal  of  judgment  by  Appellate  Division, 
Second  Department. 

People  v.  Xelson  E.  Spencer,  as  Trustee,  etc.,  et  ah,  vinegar, 
718.  Appealed  by  defendant  from  judgment  in  favor  of  plaintiff 
which  was  affirmed  by  Appellate  Division. 

People  V.  Webster  &  Bailey,  milk,  16048.  Defendant  appeals 
from  judgment  of  Appellate  Division  affirming  a  judgment  of  the 
Albany  County  Court. 

Appellate  Divlsion,  Second  Department. 

People  V.  James  L.  Reynolds,  C.  F.,  4708.  Appealed  by  plain- 
tiff from  judgment  in  favor  of  defendant. 

People  V.  Peter  H.  Von  Kampen,  oleomargarine,  0383.  Ap- 
pealed by  defendant  from  judgment  in  favor  of  plaintiff. 

Appellate  Division,  Third  Department. 

People  V.  William  Decker,  bob  veal,  7134.  Appealed  by  defend- 
ant from  judgment  in  favor  of  plaintiff. 

People  V.  John  A.  Shields,  quarantine.  Appealed  by  plaintiff 
from  judgment  for  defendant. 

Appellate  Division,  Fourth  Department. 

People  V.  Fred  Bellinger,  quarantine.  Appealed  by  plaintiff 
from  judgment  in  favor  of  defendant. 

People  V.  William  J.  Schintzius,  oleomargarine,  4106.  Ap- 
pealed by  plaintiff  from  judgment  in  favor  of  defendant. 

People  V.  Allan  T.  Walters,  quarantine.  Appealed  by  defend- 
ant from  judgment  and  order  of  the  Onondaga  County  Court  re- 
versing the  judgment  and  order  of  the  Municipal  Court  of  the 
City  of  Syracuse. 


Digitized  by  VjOOQIC 


334  Keport  of  the  Attornby-Generai^ 

CASES  DISCOXTIXUED  DUKIXG  THE  YEAR  1910  AXD 
REASONS  THEREFOR: 

Itecommendation  of  Commissioner  of  Agriculture,  Opinion  of  the 
Attonicy-Ueneral,  Interpreting  the  Pure  Food  Law,  Death  of 
Defendants,  Statute  of  Limitations,  or  Insufficient  Evidence 
to  Sustain  Action. 

Defendants  aud  violations: 

C.  E.  Scbeuber,  bob  veal,  127-128-1 29-141. 

G.  B.  St.  John,  bob  veal,  118-132-145. 

S.  P.  Fields,  bob  veal,  2143. 

Linus  Johnson,  bob  veal,  102. 

II.  B.  Winship,  bob  veal,  al35G. 

James  Moore,  oleomargarine,  10708. 

Schinerer  Bros.,  oleomargarine,  10706. 

II.  D.  Thompson  Hardware  Company,  turpentine  X  5. 

Jellitfe,  Wri£rht  k  Co.,  k)b  veal,  2263. 

JellitFe,  Wri^dit  k  Co.,  bob  veal,  2127-2139-2141-2140-2128- 
2138-2131-2120-2137-2130. 

Leo  Priest,  quarantine. 

Fred  Berry,  milk,  1G373. 

Andrew  C.  Sehaefer,  oleomargarine,  3031. 

John  Barry,  quarantine. 

Paul  Xieodare,  quarantine. 

l^arber  (\)hs.  Feed  (\).,  C.  C.  F.  S.,  2230-2285-2286-2287- 
2473-2472. 

Dodd  J^ros.,  milk,  15375. 

Pasquela  Bollardi,  oleomargarine,  G003. 

Titus  S.  Darling,  C.  F.,  5200. 

E.  II.  Leighton,  cheap  lard,  5355. 

William  Ilarrens,  oleomargarine,  5889. 

]\Irs.  A.  Bolte,  milk,  10999. 

Ira   Davenport,  vinegar,  735. 

]\r.  Lane,  bob  veal,  1482-1498-1736-1751-1898. 

W.  B.  Culver,  bob  veal,  1360-1478. 

G.  Benisen,  bob  veal,  1561. 

P.  iieEnroe,  bob  veal,  230. 

E.  11.  diapman,  bob  veal,  1051-1255-1908. 

George  W.  Tetter,  bob  veal,  1548. 

I).  B.  MeElway,  bob  veal,  1253. 
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D.  G.  Enever,  bob  veal,  175-1012. 

Geo.  P.  Tabor,  bob  veal,  1433-1553-1555. 

W.  H.  Fitoh,  bob  veal,  181. 

Mr.  Lane,  bob  veal,  1011. 

J.  F.  Walther,  bob  veal,  1411-1918. 

G.  Erricksoii,  bob  veal,  1556. 

E.  Coons,  bob  veal,  1919-20. 
W.  F.  McCord,  bob  veal,  1432. 
E.  B.  Chapman,  bob  veal,  1941. 
Frank  Wooden,  bob  veal,  275. 
E.  L.  Barrett,  bob  veal,  1948. 

A.  B.  Culver,  bob  veal,  1342-1483-1739. 
Harry  M.  Tabor,  bob  veal,  1436-1552. 
J.  B.  Hammond,  bob  veal,  1437. 

E.  W.  Brusie,  bob  veal,  1270. 

F.  J.  McEnroe,  bob  veal,  1499. 

D.  B.  McElway,  bob  veal,  1734-35-56-7-9-60-1765-62-1992- 
3-5. 

S.  R.  Mills,  bob  veal,  1430-1977. 

E.  Vincent,  bob  veal,  1946-47. 
M.  Lane,  bob  veal,  1974. 

Mrs.  Frank  Bouchy,  bob  veal,  1262-1424-1431, 

W.  M.  Dakin,  bob  veal,  1984. 

Foster  Cook,  bob  veal,  1264.     . 

H.  V.  D.  Reed,  bob  veal,  1978-80. 

Frank  Wooden,  bob  veal,  1263-3986. 

John  T.  Walker,  bob  veal,  1973. 

E.  C.  Cowdaw,  bob  veal,  1950. 

F.  N.  Wheeler,  bob  veal,  1982. 
John  Bensie,  bob  veal,  1981. 
Frank  Sutherland,  bob  veal,  1770. 
S.  Booth,  bob  veal,  1429. 

(\  J.  Rockefeller,  bob  veal,  1746. 

T).   B.   McElway,  bob  veal,   1265-6-7-8-9-1590-2-3-4-1416- 
8-1420-1-6-7-8-1778-1924-5-1979. 
John  Birch,  bob  veal,  244-6. 
Charles  Handlin,  bob  veal,  1286. 
E.  A.  Hoag,  bob  veal,  1674. 
E.  Phelps,  bob  veal,  1619. 
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Leonard  Davis,  bub  veal,  1826. 

Geo.  P.  Tabor,  bob  veal,  1825. 

P.  Van  Ilovenburg,  bob  veal,  1287. 

11.  J.  Bursch,  bub  veal,  1087. 

Dakin,  bob  veal,  1330. 

F.  W.  Dakin,  bub  veal,  18SS. 

ilrs.  F.  Boiicha,  bub  veal,  1807.  ! 

ilyron  Lane,  bob  v(»al,  1855.  ' 

Win.  li.  Cutler,  bob  veal,  1071.  " 

J.  L.  Walther,  bob  veal,  2^52-04. 

J.  P.  Walther,  bob  veal,  27(>8. 

n.  S.  Loeper,  bub  veal,  2855. 

p:inier  W.  Swan,  milk,  1482r>. 

T.  S.  Williamson  k  Bru.,  bob  veal,  223:3-2231-2468. 

^Irs.  !Mary  Cassidy,  quarantine. 

William  IL  Hull,  quarantine. 

Frank  Stelilby,  j)ow(lere(l  milk. 

Mrs.  J.  ILilpin,  butter,  5318. 

Max  Leipersuhn,  milk,  KJS07. 

Dr.  F.  E.  Eusten,  quarantine. 

W.  II.  Mowerson  k  Son,  boh  veal,  2403-3103-4-5-3162. 

William  II.  Hartley,  C.  F.,  5155-5G. 

John  W.  Grinnell,  C.  F.,  5352. 

James  M.  Coake  et  al.,  milk,  15310. 

F.  S.  II(Hltre,  milk,  hs()3(). 

(lias.  li.  ^leCormaek,  (puirantine. 

Simon  Woulfe,  quarantine. 

Mrs.  Kosella  Stoll,  milk,  15018. 

ifohican  Comi)any,  bub  veal,  10712. 

Rairus  Tea  and  Coffee  Co.,  Icmuou  flavor,  2435. 

Jaeob  Encrels,  oleomargarine,  10716-17. 

ITarman  Shornack,  oleomargarine,  10720. 

James  G.  Murray,  cream,  10005. 

Geo.  Schrader,  milk,  10038. 

Geo.  D.  Campbell,  cider  vinegar,  4236. 

Adara  J.  Menges,  adulterated  butter,  969. 

Schrodt  &  Merges,  vinegar,  0450. 

F.  II.  Ebeling,  Com.  Fert.,  4350. 

Lucius  J.  Smith,  milk,  10870. 
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Bowman  i:  Glover,  turpentine,  G-i. 
John  Barr,  turpentine,  74. 
James  L.  Bowman,  turpentine,  5600. 
Philip  Welch,  milk,  16816. 
Erie  Foster,  milk,  16521. 
John  Guyer,  bob  veal,  A1284-5. 
W.  Cassidy,  vinegar,  3956. 
Wm.  E.  Hookway,  quarantine. 
F.  J.  Oakley,  bob  veal,  2886. 
George  D.  Swart,  milk,  15246. 
Simeon  J.  Campbell,  cream,  16660. 
Harry  Cohen,  bob  veal,  10050. 
Alexander  Knapp,  milk,  14806. 
Fred  St.  John,  cream,  15584-15586. 
Liberman  Dairy  Co.,  milk,  17422. 
Peter  Murray,  bob  veal,  2344-66-7-8-2393-2306. 
Addison  P.  Jones,  short  barrels,  3,  5,  7,  10,  11. 
Santa  Clate,  quarantine. 
George  Broswick,  quarantine. 
D.  R.  Taylor,  milk,  13636. 
John  Smith,  milk,  14481. 
Thomas  II.  Clough,  essence  of  lemon,  169. 
Jacob  House  &  Son,  vanilla  soda  flavor,  2452. 
John  O'Hara,  milk,  14836. 
Julia  AVeber,  oleomargarine,  7069. 
John  Szydlowski,  process  butter,  198. 
William  A.  Cleaver,  oleomargarine,  7071. 
John  H.  Steiler,  milk,  15848. 
Marshall,  Wood  &  Riley  Co.,  turpentine,  5030. 
Sowles,  Hardware  Co.,  turpentine,  9920. 
Abraham  Loeb,  oleomargarine,  3666. 
Mrs.  Susan  Rider,  oleomargarine,  310. 

Xelson  H.  Baker,  manager  and  superintendent,  oleomargarine. 
7074. 

Harry  Goldner,  olive  oil,  10915. 
F.  S.  Cook,  bob  veal,  1112. 
William  S.  Silvernail,  bob  veal,  1123. 
Philip  McEnroe,,  bob  veal,  1113. 
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X.  A.  Kilmer,  bob  veal,  74:46. 
H.  Barton,  bob  veal,  134. 
.  F.  Brown,  bob  veal,  135-150. 

Xorman  A.  Kilmer,  bob  veal,  A-1354,  A-1374,  A-1351,  A-1362, 
A-1359,  A-13S0. 

Daniel  Giallella,  oleomargarine,  3663. 

Harvey  A.  &  Xorman  C.  Young,  oleomargarine,  206. 

Margaret  Gilooly,  superintendent,  etc.,  oleomargarine,  7072. 

W.  II.  Ilatmaker,  oleomargarine,  751. 

Jacob  Ilaltzer,  oleomargarine,  6342. 

Xelson  H.  Baker  as  superintendent,  etc.,  oleomargarine,  7087. 

A.  C.  Jetter,  milk,  17277. 

J.  IJ.  Colman,  C.  F.,  2177. 

J.  B.  Beed  &  Son.,  C.  F.,  2179. 

Sam  Kosenbloom,  quarantine. 

Ii]d\vard  Vincent  &  John  Struebling,  turpentine,  76. 

James  D.  Bashford,  vinegar,  4023. 

AVarren  Tripp,  bob  veal,  89,  140,  124. 

Miller  &  Bush,  jelly,  1213. 

William  Unterfinger,  oleomargarine,  203. 

Fred  Conrad,  oleomargarine,  2376. 

Mary  T.  Cahill,  oleomargarine,  4148. 

William  Davison,  oleomargarine,  7066. 

Jacob  Friedman,  bob  veal,  8767. 

V.  Hope,  cheap  lard,  121. 

Kna])j)-Crauior  Hardware  Co.,  turpentine,  76. 

Laura  Treat,  oleomargarine,  210. 

E.  Brandin,  oleomargarine,  105-196.- 

John  Owens,  vinegar,  5252. 

Clark  Sisum,  bob  veal,  10911-10913. 

J.  D.  Xooning,  vinegar,  5280. 

Clarence  Pettebone,  quarantine. 

Mr.«.  James  Grant,  molasses,  1076;  pepper,  1078. 

II.  V.  Rose,  quarantine. 

Lester  Clapper,  bob  veal,  6453. 

C.  A.  Chandler,  C.  C.  F.  S.,  2725. 

Albert  P.  Miller,  hamburg  steak,  296. 

J.  C.  Solace  &  C.  Chapman,  cream,  51. 
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Richard  E.  Ellis,  cream,  52. 

Cyphers  Incubator  Co.,  C.  C.  F.  S.,  3101. 

William  Decker,  bob  veal,  7085-7086. 

Fred  J.  Saner,  oleomargarine,  217. 

Peter  Cooper's  Fertilizer,  C.  F.,  46,  624,  655,  656. 

Anton  C.  Goldman,  oleomargarine,  7085. 

Martin  A.  Brecheisen,  vanilla,  613. 

L.  G.  Palmer,  \'inegar,  5023. 

Rich's  Jersey  Creamery  Co.,  cream,  18202,  18203,  18205. 

Rich's  Jersey  Creamery  Co.,  cream,  725. 

elohn  Kendall,  bob  veal,  a-1 5  72-3-4. 

George  F.  Ilallaran,  vanilla,  10182. 

Irving  P.  Hallock,  vanilla,  10383. 

Louis  Reichart,  vanilla,  10382. 

P.  S.  McDonough,  milk,  19612. 

Geo.  E.  Robinson,  C.  C.  F.  S.,  2722. 

L.  G.  Palmer,  vinegar,  5016. 

II.  Perkins  &  Son,  cider  vinegar,  616. 

Aldis  Owen  Hall,  oleomargarine,  211-216. 

Fred  Erbach,  turpentine,  270. 

Winans  Lunch  Room,  milk,  16449;  cream,  159. 

IMrs.  Mary  Cohen,  quarantine. 

Christopher  Simeone,  quarantine. 

Max  Robinson,  quarantine. 

Gcrsher  H.  Stone,  quarantine. 

^Irs.  Rizie  Sumburg,  quarantine. 

D.  Tulloh,  vinegar,  44. 

Willis  F.  Lee,  vinegar,  5255. 

Patrick  Gompol,  bob  veal,  3536. 

Horseheads  Creamery  Co.,  cream,  15669. 

W.  M.  Evans,  condensed  milk,  18869. 

Alabama  Lumber  and  Cooperage  Co.,  short  barrels. 

F.  S.  Mead,  short  barrels. 

W.  D.  Wescott,  short  barrels. 

T.  V.  Putnam  &  S.  E.  Tichner,  short  barrels. 

S.  O.  Berean,  short  barrels. 

Philip  Sharer,  quarantine. 

Catherine  Heilman,  Mother  Superior,  etc.,  oleomargarine,  7073. 
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John  Grobe,  Jr.,  bob  veal,  G0J7-S-9-12-13-14-15-16. 

Jelliffe,  Wright  &  Co.,  bob  veal,  3597,  3520,  3527. 

Louis  Ilclnianowitch,  vinegar,  4370. 

Stiinipp  &  Walter  Co.,  C.  F.,  S18. 

W.  J.  Mahar,  vinegar,  4928. 

J.  F.  Carpenter,  vinegar,  2G. 

Eugene  Empie,  vinegar,  28-1055. 

William  A.  Cornell,  vinegar,  5015. 

William  Bach,  quarantine. 

J.  T.  D.  Blackburn,  quarantine. 

William  BooKheim,  quarantine. 

^Irs.  II.  Bronk,  quarantine. 

E.  T.  Buckley,  quarantine. 

II.  E.  Campbell,  quarantine. 

Arthur  Cardell,  quarantine. 

Kobert  Conkey,  quarantine. 

Coomb,  quarantine. 

Mary  DeWitt,  quarantine. 

lMr?J.  William  Donnelly,  quarantine. 

Curtis  X.  Douglas,  quarantine. 

D.  II.  Doyle,  quarantine. 

^frs.  Clarence  B.  Flint,  quarantine. 
K.  P.  Flower,  quarantine. 
Cosimo  Franze,  quarantine. 

E.  T.  Grattan,  quarantine. 
Henry  Ilamman,  quarantine. 
William  Ilarlfinger,  quarantine. 
Ferdinand  Ilauser,  quarantine. 

Mrs.  Thomas  J.  Hopkins,  quarantine. 

Mrs.  Emily  X.  Iluyck,  quarantine. 

John  IT.  eToyce,  quarantine. 

Catherine  Kapps,  quarantine. 

Mitchell  Mack,  quarantine. 

John  Maher,  quarantine. 

^Irs.  Augustus  Meske,  quarantine. 

J.  B.  Messer,  quarantine. 

Adolph  Meyers,  quarantine. 

L.  Xath,  quarantine. 
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Daniel  M.  Xero,  quarantine. 
Thomas  P.  Dolan,  quarantine. 
James  Patterson,  quarantine. 
Thomas  J.  Reilly,  quarantine. 
J.  G.  Rudolph,  quarantine. 
Mrs.  John  Savoy,  quarantine. 
!Mrs.  Frank  Schumaker,  quarantine. 
Mrs.  Shaw,  quarantine. 
William  Smith,  quarantine. 
Jaeob  Sperber,  quarantine. 
C.  M.  Stuart,  quarantine. 
Sarah  Swift,  quarantine. 
Edward  Thayer,  quarantine. 
Charles  Tietz,  quarantine. 
Mrs.  Mary  Towson,  quarantine. 

Walsh,  quarantine. 

Henry  V.  Planz,  quarantine. 

Peter  Prick,  quarantine. 

Arthur  S.  Dolan,  quarantine. 

Mrs.  M.  Burmaster,  quarantine. 

Thomas  Bohanan,  oleomargarine,  5Y12. 

Hugo  Woerle  &  A.  Pallinger,  oleomargarine,  5720. 

^Irs.  Tilly  Benson,  oleomargarine,  5716. 

Tiose  Miller,  oleomargarine,  5704. 

vScheneetady  Public  Market,  lard,  2891  I. 

Manhattan  Co.,  lard,  2831  I. 

James  C.  Andrews,  milk,  16026. 

Rochester  Fertilizer  Co.,  Com.  Pert.,  4519-20-21. 

Grant  Card,  bob  veal,  1121. 
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REPORT  OF  NEW  YORK  CITY  BUREAU. 


December  1,  1910. 
Hon.  Edward  R.  O'Mallky,  Attorney-General,  Capitol,  Albany, 
N.  Y.: 

Sir. —  We  have  the  honor  to  present  herewith  our  report  of 
the  work  of  the  Xew  York  City  Bureau  of  the  office  of  the  Attorney- 
General  for  the  year  1010  to  December  1,  1910. 

From  January  1,  1910,  until  his  resignation  on  October  5, 
tlie  Xew  York  City  Bun^au  was  in  charge  of  Deputy  Attorney- 
General  Kzra  P.  Prentice.  From  October  10  to  date  the  office 
has  been  in  chartio  of  Deputy  Attorney-General  Frederick  C. 
Tanner. 

The  work  in  the  office  has  continued  to  increase  during  the 
year  and  has  required  much  overtime  work  on  the  part  of  the 
office  force.  The  office  has  been  kept  open  until  after  six  o'clock 
except  on  Saturdays  and  at  times  has  been  continuously  open  until 
after  ten  in  the  evening. 

The  office  has  investigated  and  conducted  the  prosecution  of 
election  cases  in  Xew  York,  Kincs,  Queens,  Richmond  and  West- 
chester Counties,  and  has  advised  the  Superintendent  of  Elections 
in  relation  to  matters  arising  within  the  Metropolitan  Elections 
District.  It  has  taken  proceedings  on  behalf  of  the  Superintendent 
of  Insurance  against  delinquent  insurance  corporations  in  accord- 
ance with  Chapter  300  of  the  Laws  of  11M)0,  and  has  appeared  in 
the  proceedings  taken  under  the  Land  Title  Registration  Act 
passed  in  1908.  It  has  also  advised  and  assisted  the  Comptroller 
in  the  proceedings  taken  by  him  in  accordance  with  Section  70  of 
tli(^  (reneral  Business  Law  to  revoke  d<'tectives'  licenses,  and  to 
enforce  the  amendments  to  the  Banking  Laws  passed  in  1909. 
Hearings  have  been  held  in  ap])lications  to  the  Attorney-General 
to  commence  actions  in  the  name  of  the  peojde  for  the  dissolution 
of  corporations,  or  against  their  officers  or  directors.  The  office 
has  continue<l  to  prosecute  agricultural  ca>cs  on  behalf  of  the 
De]^artment  of  Agriculture,  and  has  represented  various  State  in- 
j=titutions  in  habeas  cor])Us  procee<lings.  It  has  examined  proceed- 
ings in  the  Surrogates'  Courts  and  cases  in  the  Supreme  Court 
in  wliicli  there  was  a  po<si])le  escheat  to  the  State,  and  has  appeared 
in  the  cases  or  proceedings  when  the  inten^'^ts  of  the  State  made 
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it  proper  to  do  so.  It  has  examinod  papers  and  appeared 
when  necessary  in  various  proceedings  for  the  dissolution  of  cor- 
porations, and  has  also  conducted  the  various  miscellaneous  cases 
described  in  this  report. 

All  of  these  matters  are  described  more  fully  under  appro- 
priate headings. 

In  addition  to  the  cases  referred  to  in  this  report,  the  Xew  York 
office  has  frequently  been  called  upon  to  attend  to  matters  in  cases 
which  are  in  charge  of  the  Albany  office. 

AVe  wish  to  commend  Mr.  Henry  K.  Brown,  who,  from  the  2d 
day  of  October,  1010,  has  rendered  valuable  and  efficient  service 
to  the  State  without  compensation,  and  has  been  of  much  service 
to  this  office  in  examining  and  advising  on  questions  of  law. 

Ele(  TiON  Casks. 

The  election  cases  presented  during  the  year  1010  are  described 
in  detail  in- a  separate  report.  The  investigation  and  prosecuticm 
of  these  cases  required  the  time  not  only  of  the  regular  force*  but 
of  Special  Deputy  Attorneys-General,  extra  process  servers  and 
stenographers.  The  office  was  represented  by  Special  Deputy 
Attorneys-General  on  primary  day,  all  days  of  registration  and 
election  day  in  the  various  Magistrates'  Courts  and  the  Courts  of 
General  and  Special  Sessions  in  Xew  York  city.  The  Special 
Deputies  took  part  in  the  examination  on  these  days  of  upwards 
of  260  cases  in  the  various  Magistrates'  Courts.  One  hundred  and 
fifty-eight  indictments  have  been  found  against  I'JS  persons  by 
different  grand  juries,  and  45  persons  have  been  convicted  u])on 
these  indictments.  Ten  persons  have  also  been  proceeded  against 
on  information  in  the  Courts  of  Special  Sessions,  of  whom  three 
have  been  convicted.  The  greater  number  of  indictments  found 
in  the  autumn  of  1910  have  not  been  reached  in  the  Court  of 
General  Sessions  for  trial.  The  new  rules  regulating  the  calendar 
procedure  in  that  court  does  not  give  the  prosecuting  officer  control 
of  the  calendar,  as  formerlv  he  had,  and  such  cases  must  be  tried 
in  their  regular  order. 

During  the  investigation  of  these  cases  it  became  a]>parent  that 
where  several  persons  had- committed  a  series  of  offenses  against 
the  Election  Law,  it  was  frequently  impossible  to  secure  convic- 
tions  if  indictments  were  separately  found  for  each  of  the  ()ffou^(\s. 
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because  on  tlie  trial  of  any  such  indictment  testimony  was  admis- 
:-ible  only  as  to  the  particular  offense  named  in  the  indictment  and 
evidence  ndatinjr  to  other  and  different  concurrent  acts  or  acts 
connnitted  iunnediately  prior  or  subsequent  to  that  named  in  the 
indictment  \va^  (\xcluded  as  well  as  evidence  relating  to  the  other 
jx'rsons  who  act(Ml  with  the  person  named  in  the  indictment. 

Also  many  of  the  forms  of  indictments  previously  used  in  the 
])ro-ecution  of  election  cases  were  found  to  be  faulty.  Mr.  Mason 
Trowbridcfe,  formerly  Assistant  District  Attorney  of  Xew  York 
County,  was  therefore  retained,  because  of  his  experience  in  the 
drafting  of  indictments,  for  the  purpose  of  redrafting,  in  co- 
ojK'ration  with  this  office,  the  forms  of  indictments  to  be  used  in 
the  ])rosecution  of  election  cases  and  of  drafting  indictments  charg- 
ing (*onspiracy  under  Section  77o  of  the  Penal  Law  in  relation 
to  (fcneral  Elections,  and  conspiracy  under  Section  580  of  the 
Penal  Law  in  regard  to  primary  elections.  The  form  of  these  in- 
dictments has  l)(*en  sustained  in  all  cases. 

In  the  investigation  and  trial  of  the  election  cases  it  was  neces- 
sary to  employ  extra  stenographers  and  an  extra  force  of  process 
servers.  The  de])uty  in  charge  of  the  Xew  York  office  was  obliged 
to  advance  the  money  to  pay  these  employees  and  subsequently  to 
send  in  a  voucher  for  the  amount  so  spent.  It  was  frequently  im- 
poi=sible  to  secure  payment  of  these  vouchers  for  one  or  two  months 
after  they  had  been  forwarded  to  Albany,  and  the  employees  were 
also  com])elle(l  to  wait  a  considerable  time  before  receiving  their 
wag(  s  or  re]^ayment  of  the  amounts  advanced  by  them  for  their 
travelling  exj^enses.  The  deputy  in  charge  of  the  Xew  York  office 
was  recjuired  at  times  to  advance  over  $2,000  for  this  purpose. 
The  impropriety  and  difficulty  of  conducting  a  public  office  in  this 
manner  is  ap]iarent  and  should  be  remedied. 

IIkarixgs. 
Hearings  have  been  held  in  the  Xew  Y'^ork  city  office  in  the 
following  applications  to  the  Attorney-General  to  commence  ac- 
tions in  the  name  of  the  people  for  the  dissolution  of  corporations 
or  against  the  officers  or  directors  of  corporations.  These  hearings 
have  been  conducted  here  for  the  convenience  of  counsel  and  wit- 
n(^sses  residing  in  Xew  York  city.  Witnesses  have  been  examined 
and  the  arirunienis  of  counsel  heard. 
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In  the  ilatter  of  Ludwig  &  Company,  application  of  John  H. 
Ludwig  to  the  Attorney-General  to  commence  an  action  «n gainst 
Charles  A.  Ericsson,  Lycus  D.  Perry,  John  J.  Kyan,  Henry 
C.  Schoeppy,  and  Herbert  B.  Rnmrill,  directors  of  Ludwig 
and  Company  for  the  removal  of  said  directors  and  to  compel 
them  to  account  for  and  pay  over  to  Ludwig  and  Company 
the  value  of  certain  property.    Decided,  February  14,  1910. 

In  the  Matter  of  the  Application  of  William  D.  Tyndall  to  the 
Attorney-General  to  commence  an  action  against  Abram  C. 
DeGraw,  William  H.  Locke,  Jr.,  and  William  G.  Ross,  officers 
of  Pinelawn  Cemetery. 

In  the  Matter  of  the  Application  of  the  Daimler  Motoren  Gesell- 
schaft,  for  the  dissolution  of  the  Daimler  Manufacturing 
Company  of  New  York,  pursuant  to  section  101  of  the  Gen- 
eral Corporation  Law. 

In  the  flatter  of  the  Application  of  Maurice  Solomon  to  have  an 

action   instituted   by   the   Attorney-General    to   dissolve   the 

Shole   Hotel    Company.      Hearing   commenced    August    2d, 

adjourned  from  time  to  time,  now  sot  for  December  14,  1910. 

In  all  of  the  above  matters  the  hearings  have  been  completed 

or  discontinued  and  the  reports  upon  each  one  forwarded  with  the 

exception  of  the  matter  of  the  Daimler  Motoren  Gcsellschaft  in 

which  the  hearing  has  from  time  to  time  been  adjourned  pending  a 

proposed  settlement. 

Proceedings  Against  Delinquent  iNsunANCE  Corporations. 
By  chapter  300  of  the  Laws  of  1000  the  Legislature  provided 
that  whenever  any  insurance  corporation  became  insolvent  or  it 
was  found,  after  an  examination,  to  be  in  such  condition  that  its 
further  transaction  of  business  Avould  be  hazardous  to  its  policy- 
holders, or  to  its  creditors,  or  to  the  public,  or  whenever  it  had 
done  or  failed  to  do  certain  acts  speciiied,  the  Superintendent  of 
Insurance  might,  the  Attorney-General  representing  him,  apply 
to  the  Supreme  Court  or  to  any  judge  in  the  judicial  district,  in 
which  the  principal  office  of  the  corporation  was  located,  for  an 
order  directing  the  insurance  corporation  to  show  cause  why  the 
Superintendent  of  Insurance  should  not  take  possession  of  its 
property  and  conduct  its  business.     It  was  provided  upon  the  re- 
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turn  6f  the  order  to  show  cause  and  after  a  full  hearing  that  the 
court  should  either  deny  the  application,  or  direct  the  Superin- 
tendent of  Insurance  to  take  possession  of  the  property  and  con- 
duct the  business  of  the  corporation  until,  after  a  like  hearing,  it 
was  made  to  appear  to  the  court  that  the  ground  for  such  an  order 
had  been  removed,  and  that  the  corporation  could  properly  resiune 
the  possession  of  its  property  and  the  conduct  of  its  business. 

It  WHS  also  provided  that  im  a  like  application  and  hearing  the 
court  might  order  the  liquidation  of  the  business  of  such  insurance 
corporation  to  be  conducted  under  the  direction  of  the  Superin- 
tendent of  Insurance. 

Under  this  law  proceedings  were  ccanmenced  on  behalf  of  the 
Suj)erintendent  of  Insurance  against  the  following  insurance  com- 
panies in  Xew  York  and  Kings  Counties ;  during  the  year  1909 : 

Garfield  Assurance  Fire  Lloyds. 

Xew  York  and  Xew  England  Underwriters  at  Lloyds. 

AVes^ern  Xew  York  Itelief  Association. 

Xational  Fraternal  Association. 

Traders  and  Travelers  Accident  Company. 

Horse  Insurance  Company  of  Xew  York. 

Grand  Temple  of  Templars  of  Liberty  of  America. 

T'nion  Life  Insurance  Company. 

United  States  Horse  Insurance  Compaliy. 

Xational  Provident  Union. 

And  during  the  year  1010  such  proceedings  were  commenced 
against  the  following  insurance  companies: 

Hudson  Horse  Insurance  Com])any. . 

Chapter  General  of  America,  Knights  of  St.  John  of  Malta. 

Cosmo  Benevolent  Aid  Soci(Hy. 

International  Fire  Otlice  of  Xew  York. 

Xew  York  Insurance  Association. 

United  States  Grand  Lodge  of  the  Independent  Order  Sons  of 
Benjamin. 

Tlu^se  proceedings  were  novel  and  there  were  no  precedents  for 
them  subsequent  to  1000.  ^Many  questions  as  to  procedure  and  as 
to  the  validity  of  the  law  arose  during  the  conduct  of  the  cases 
which  have  been  undertaken  with  great  care. 

The  following  proceedings  have  been  pending  during  the  year: 
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Garfield  Assurance  Fire  Lloyds :  An  appeal  was  taken  to  the  Court 
of  Appeals  from  the  order  of  the  Appellate  Division  sustain- 
ing the  order  of  Special  Term  directing  the  Superintendent 
of  Insurance  to  take  possession  of  the  property  of  the  com- 
pany.    This  appeal  was  withdrawn  on  August  1,  1910. 

N"ew  York  and  Xew  England  Underwriters  at  Lloyds :  An  appeal 
from  the  order  directing  the  Superintendent  of  Insurance  to 
take  possession  of  the  property  of  the  company  was  dismissed 
by  the  Appellate  Division  on  June  7,  1910. 

United  States  ITorse  Insurance  Company:  Motion  for  an  order 
directing  the  Superintendent  of  Insurance  to  liquidate  the 
company  was  granted  October  31,  1910. 

Hudson  Horse  Insurance  Company :  Proceedings  were  commenced 
on  May  2,  1910,  and  the  motion  for  an  order  directing  the 
Superintendent  of  Insurance  to  liquidate  the  company  was 
granted  on  August  10,  1910. 

Chapter  General  of  America,  Knights  of  St.  John  and  Malta :  Pro- 
ceedings were  commenced  on- October  31,  1910.  The  motion 
for  an  order  directing  the  Superintendent  of  Insurance  to 
liquidate  the  society  being  consented  to  by  its  attorneys  was 
granted  on  the  same  day. 

Cosmo  Benevolent  Aid  Society :  Proceedings  w^ere  commenced  on 
Xovember  2G,  1910,  and  the  motion  for  an  order  directing 
the  Superintendent  of  Insurance  to  take  possession  of  the 
property  of  the  company  was  granted  on  Xovember  30,  1910. 

International  Fire  "Office  of  Xew  York:  Proceedings  were  com- 
menced on  Xovember  IS,  1910,  and  the  motion  for  an  order 
directing  the  Superintendent  of  Insurance  to  take  possession 
of  the  property  was  granted  on  Xoveml)er  30,  1910. 

Xew  York  Insurance  Association  :  Procoedin.ii*^^  were  commenced  on 
Xovember  18,  1910,  and  are  still  pending. 

United  States  Grand  Lodge  of  the  Independent  Order  Sons  of 
Benjamin:  Proceedings  were  commenced  on  September  21st 
and  are  still  pending.    " 

PfiOCEKDINGS    U^fDER    THE    La.XD    TlTLK    IlKGISTltATlOX    AcT. 

During  the  year  1909  the  following  proceedings  were  commenced 
under  the  Land  Title  Registration  Act  which  was  passed  in  190S, 
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and  which  eiiactc<l  for  this  State  substantially  what  is  popularly 
known  as  the  Torrens  System  for  registering  land  titles: 

Marvin  Kealty  Company  v.  Rarre.     (Application  Xo.  3.) 

Fourth  Uni verbalist  Society  v.  Heaton. 

Duffy  V.  Shirden. 

Southard  v.  Fowler. 

Jordan  v.  Dean. 

Voorheis  v.  Voorheis. 

The  following  ])r(>eeedings  were  commenced  during  the  year 
1910: 

Marvin  Kealty  Co.  v.  Wm.  Barre  et  al.     (Application  Xo.  5.) 

!Milt(m  Gray  Andres  v.  Wyckoff. 

Jane  Armstrong  et  al.  v.  Harlem  Savings  Bank  et  al. 

Benjamin  Croner  v.  John  Sniffen  et  al. 

Alberta  Jane  Good  love  v.  Gushing  et  al. 

Minnie  llofer  v.  Josiah  Kiley  et  al. 

Gertrude  D.  TIawes  v.  U.  S.  Trust  Co.  et  al. 

Abraham  Laehmann  et  al.  v.  The  People  etc.  et  al. 

Helen  Littauer  v.  The  People  etc.  et  al. 

David  B.  AViggins  v.  MatthcAv  Yager  et  al. 

Irving  T.  Smith  v.  ^farion  S.  T.  ^lartin. 

During  the  year  1900  it  was  foun<l  from  practice  that  the  Land 
Title  Begistration  Act  recpiired  amendment.  Deputy  Prentice  and 
Deputy  Stephens  pre])ared  and  had  introduced  in  the  Legislature 
of  1910  amendments  correcting  certain  features  of  the  law  which 
had  proven  unsatisfactory.  Bills  embodying  their  suggestions  in- 
troduced in  the  Assembly  were  referred  to  the  Committee  on  Gen- 
eral Laws.  ilr.  l^rentice  and  ]\[r.  Ste])hens  appeared  before  the 
committee,  argued  in  support  of  the  amendments  and  filed  briefs. 
The  bill  j)as<ed  the  Assembly  and  in  the  Senate  was  referred  to 
the  CouunittcM*  on  Judiciary  before  which  Mr.  Stephens  appeared 
in  sup})()rt  of  the  l)ill.  The  bill  passed  the  Senate  and  Mr.  Stephens 
api)eared  iu  its  siip|)()rt  before  the  Governor.  The  bill  was  signed 
by  the  Governor  and  became  a  law,  constituting  chapter  627  of  the 
Laws  of  1910. 

The  amendment  of  most  importance  to  the  State  is  that  requir- 
ing that  the  com])laint  shall  state  at  the  beginning  thereof  what 
claim,  if  any,  the  State  of  Xew  York  makes  to  the  property  in 
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question  or  what  interest,  if  any,  it  has  therein  other  than  the 
general  governmental  interest  or  such  as  exists  as  to  all  land  in 
private  ownership. 

Another  important  amendment  makes  the  allegations  and  state- 
ments of  the  examiner's  certificate  of  title  and  of  his  abstract  and 
searches  and  the  survey,  prima  facie  and  presumptive  evidence 
of  the  facts  so  alleged  and  stated. 

Under  the  proceedings  for  registration  commenced  during  the 
year  1909,  four  titles  have  been  registered.  Under  the  proceed- 
ings commenced  during  the  year  1910,  seven  titles  have  been 
registered. 

Proceedings  for  the  Revocatiox  of  Detectives'  Licenses. 

Chapter  515  of  the  Laws  of  1910  provided  for  the  licensing  of 
private  detectives  by  the  Comptroller  after  an  investigation  as  to 
the  character,  competency  and  integrity  of  the  applicant  for  a 
license.  It  also  provided  that  the  license  should  be  revocable  at 
all  times  by  the  Comptroller  for  cause  shown. 

Under  the  provisions  of  this  chapter  the  Comptroller  com- 
menced proceedings  for  the  revocation  of  the  licenses  of  the  fol- 
lowing persons: 

Harry  Gottesfeld. 

Leo.  P.  Siegel. 

David  Klarer. 

John  F.  McCullough. 

Ralph  C.  Olivett. 

John  B.  Kern. 

Charles  E.  Hall. 

Joseph  S.  Wiley. 

William  A.  Moore. 

Sidney  Strauss. 

iLiurice  S.  Schuss. 

Maurice  Ashner. 

John  Poole. 

Leo.  J.  Ostro. 

AVilliam  L.  Soyer. 

Isaac  Silverman. 

This  office  has  attended  to  the  preparation  of  the  papers  and 
advised  the  Comptroller  in  respect  to  these  proceedings. 
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Pjjocekdi^'gs  to  Enfobce  the  BA^'Ki^fG  Law. 
To  Test  the  Constitutionality  of  Chapter  348,  Laws  1910. 

Eiigel  V.  O'AIalley. 
Lee  V.  O'Malley. 
Kohaii  V.  O'-Malley. 

Casts  Against  Bankers. 
People  V.  llyuiau  Korn. 
People  V.  Andrea  Kibando. 
People  V.  Cleto  iSciaudone. 
People  V.  Jiranower  ^  iSou. 
People  V.  G.  liusso  At  Co. 
People  V.  Paolo  Pagan. 
People  V.  \V.  A.  D'Ascoli. 
People  V.  Luigi  De  Maio. 
People  V.  Simonelli  Bros. 
People  V.  Auerbach  k  Goldberg. 
People  V.  11.  V.  llovnianek  &  Co. 
People  V.  UeCliicchio  k  Luciana  Bank. 
People  V.  Vasie  Stephanof. 
People  V.  A.  J.  Xewbauer. 
People  V.  A.  Growehowski  &  Co. 
People  V.  Max  Kobre. 
People  V.  John  Kovacs. 

PltOCEEDi:<JGS   IN    the   SuEKOGATE's   CoUETS. 

Proceedings  in  the  Surrogate's  Courts  in  Xew  York,  Kings  and 
Queens  counties  in  regard  to  the  following  estates  have  been  con- 
ducted by  the  Xew  York  city  office: 

Cases  Fending  From  1909. 
Estate  of  Amelia  Bedford. 
Estate  of  Maria  B.  Blanco. 
Estate  of  Dennis  and  Mary  Buckley. 
Estate  of  John  Bolden. 
Estate  of  Thomas  Calvert. 
Estate  of  Lillian  IL  Caldwell. 
Estate  of  Louise  H.  Leclere. 
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Estate  of  Theresa  Murphy. 

Estate  of  Minnie  C.  Nugent. 

Estate  of  Susan  Neimeyer. 

Estate  of  Mary  A.  Peterson. 

Estate  of  Thomas  F.  Koss. 

Estate  of  Mary  A.  Sewell. 

Estate  of  Bridget  Torphy. 

Estate  of  John  Wilson. 

Cases  in  1010. 
Estate  of  Charles  Bible. 
Estate  of  Eliza  Delmar. 
Estate  of  Elizabeth  Doherty. 
Estate  of  Mary  Halley. 
Estate  of  Edith  Hyncs. 
Estate  of  Bridget  Hoolihan. 
Estate  of  Hannah  Broy. 
Estate  of  Bridget  O'Donaghue. 
Estate  of  Felicite  Wilmshurst. 
Estate  of  Mary  S.  Robinson. 
Estate  of  Julia  Eeilly. 
Estate  of  Gesche  Schnackenberg. 
Estate  of  Elizabeth  Smith. 
Estate  of  Nathaniel  H.  Smith. 
Estate  of  Caroline  H.  Schumacher. 
Estate  of  Christopher  Taacke. 
Estate  of  John  Wilson. 
Estate  of  John  D.  Brez. 
Estate  of  John  Doyle. 

Agbicultural  Cases. 

The  following  agricultural  cases  have  been  conducted  by  this 
office : 

•     Pending  From  1909. 

People  V.  Thomas  Anderson. 

People  V.  Thomas  Bingham. 

People  V.  Dennis  &  Herring. 

People  V.  W.  H.  Mowerson. 
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1010  Cases. 
People  V.  J.  ilicliaelis. 

People  V.  John  Doe.     (Oleomargarine,  10450.) 
People  V.  John  Doe.     (Oleomargarine,  6038.) 
Peoi>]e  V.   Richard  Doe.     (Oleomargarine,  7(554:.) 
People  V.  JIart  &  Dowliiig. 
Peo])le  V.  John  Doe.     (Oleomargarine,  6177.) 
People  V.  Charles  Hansen. 
P(M)ple  V.  Isaac  Popkin. 

All  of  the  above  cases  have  been  disposed  of  with  the  exception 
of  the  eases  against  Thomas  Bingham. 

Orixio.Ns  TO  Statk  Si:i»krixtexdent  of  Elections. 

This  ofliee  has  from  time  to  time  advised  and  rendered  opinions 
to  the  State  Su])erintendent  of  Elections  in  respect  to  questions 
arising  within  the  metropolitan  elections  district  and  submitted 
bv  the  superintendent,  copi(\s  of  which  opinions  are  attached 
hereto. 

MISCELLAXEOUS  CASES. 

In  addition  to  the  election  cases,  the  proceedings  against  delin- 
(jiient  insurance  corporations,  proceedings  under  the  Land  Title 
Ii(\i>istration  Act,  proceedings  for  the  revocation  of  detectives' 
licenses,  proceedings  under  the  amendments  to  the  Banking  Law, 
the  proceedings  in  the  Surrogate's  Courts  and  the  agi'icultural 
cases,  this  office  has  conducted  the  following  cases: 

E  sell  ("ft  Cases  and  rvocccd'uKjs  to  Withdraw  Deposits.     Pending 

From  1009. 
DeBoer  v.  Smith. 
Hayes  v.  Harrison. 
Horn  V.  Callahan. 
Pruner  v.  Torrey. 
P)assand  v.  Billot  et  al. 
Van  Slingerlandt  v.  Buckingham  and  others. 

1910  Cases. 
Daly  V.  Stewart. 
^Lirvin  \.  iLiscm. 
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Hill  V.  Fiske. 

Wakelee  v.  Davis. 

Estate  of  Mary  Ann  Dunn. 

Application  of  Harry  Mintz  for  release  of  land  escheated. 

Application  of  Adolph  Jacobs  for  payment  of  the  residue  of  the 

personal  estate  of  Felicite  Wilrashurst. 
John  Haffen  et  al.  v.  George  IMuller. 
Estate  of  Theresa  Murphy. 
Estate  of  Susan  Neimeyer. 
Application  of  John  Engelke  for  payment  of  certain  moneys 

deposited  with  city  chamberlain. 
Esselbom  v.  Esselborn. 
Bloom  V.  McKnight.- 
Flandrau  v.  Flandrau. 

Habeas  Corpus  Proceedings. 

Re  Application  of  Benjamin  Schwartz  and  Betty  Schwartz  for 
the  restoration  of  their  child  Rose;  in  custody  of  the  State 
Training  School  for  Girls. 

People  ex  rel.  Charlotte  Hitchcock  v.  Superintendent  of  Mat- 
teawan  State  Hospital. 

Proceedings  for  Collection  of  Corporation  Tax. 

Albert  Palmer,  bankrupt. 

New  York  Car  &  Truck  Company. 

Central  Trust  Company  v.  Third  Avenue  Railroad  Company. 

Vanderbilt  Realty  Company. 

Physioc  Press. 

Mutual  Reserve  Life  Insurance  Company. 

Dissolution  and  Receivership  Proceedings. 
Westchester  Electric  R.  R.  Company. 
Tarrytown,  White  Plains  &  Mamaroneck  Ry.  Co. 
Yonkers  Railroad  Company. 
International  Graphophone  Company. 
Now  York  Building  Loan-Banking  Company. 
Film  Import  &  Trading  Company. 
12 
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Brooklyn  Ferry  Company. 

Knickerbocker  Life  Insurance  Company. 

National  Gramophone  Company. 

Kembrandt  Kealty  Company. 

Kump  V.  Van  Rensselaer  Realty  Company. 

Yerkes  Manufacturing  Company. 

Baldinger  &  Kupferman  Mfg.  Company  v.  Graham  Holding 

Company. 
Matter  of  B.  I).  Luce  &  Company. 
Matter  of  Standard  Cordage  Company. 
New  Machine  and  Folding  Beds  Company. 
Johnson  v.  Ridgeway  Belt  Conveyor  Company. 
Jeffrey  v.  Dininny. 
Empire  Life  Insurance  Company. 
People  V.  Luna  Park  Company. 
Marseille  Hotel  Company. 
Strauss  v.  Casey  Machine  Company. 
Farmer's  Loan  and  Trust  Company  v.  Mason. 
New  Weston  Hotel  Company. 
New  German  Theatre  Company. 

Yale  V.  New  York  Investment  and  Improvement  Company. 
Cosmopolitan  Fire  Insurance  Company. 
Ringler  Brewing  Company. 
J.  E.  Munch  Company. 
Wiley-IIarker  Lumber  Company. 
Wight-Easton-Townsend  Company. 
Von  Hagen  v.  Consolidated  Canadian  Mines  Co.,  Ltd. 
Murray-Heyliger  Catering  f -ompany. 
Crystal  Water  Company. 
Von  Hagen  v.  Canadian  Consolidated  Mines. 

Miscellaneous  Cases.     Pending  From  1909. 
People  v.  American  Tee  Company. 
A])plication  of  the  (^o-Operative  Law  Company. 
Matter  of  Peter  F.  Mulvey. 

Pennsylvania  Railroad,  etc.  v.  McGrane  and  others. 
People  V.  Welz.  "^ 

People  V.  Glaser.  J"  Re  Kissena  Park. 

People  V.  Paris  &  MacDougall.  J 
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Postal  Life  Insurance  Co.  v.  Ilotchkiss. 
Ries  V.  Xew  York  Waist  Company. 

1910  Cases. 

Application  of  Howard  R.  Bayne  for  an  order  directing  Secre- 
tary of  State  to  file  certificate  of  nomination. 
Strauss  v.  Casey  Machine  &  Supply  Company. 
Application  of  the  city  of  Xew  York  for  the  transfer  of  certain 

moneys  known  as  special  fund,  Surrogate's  Court. 
Application  of  Maxwell  Stevenson  and  others  for  payment  of 

certain  moneys  out  of  the  general  fund  of  the  Supreme 

Court. 
Application  of  Patrick  E.  Callahan,  refiling  of  certificate  of 

nomination. 
Application  of  William  F.  Ilaggerty,  refiling  of  certificate  of 

nomination. 
Application  of  East  River  Gas  Company  to  acquire  certain  real 

property. 
Application  of  United  States  Fidelity  and  Guaranty  Company 

of  Baltimore,  Md.,  for  cancellation  of  a  certain  bond. 
People  ex  rel.  Glynn  v.  Mercantile  Safe  Deposit  Company. 
Loch  V.  O'Malley. 
New  York  City  Water  Front  Company  v.  Morrell.      (Lands 

under  water.) 
Slavin  v.  Polk  and  others  composing  Municipal  Civil  Service 

Commission. 
Steiner  v.  Steiner. 
Shirmeister  v.  Sloper. 
Shrady  v.  Appley. 

Investigation  Manhattan  State  Hospital. 
Zena  Straight  Company. 
.  Davis  V.  Julius  Mayer,  etc. 
People  V.  Loan  Commissioners. 
Re  New  Method  Laundry  Company. 
People  V.  John  Neiderstein. 
Estate  of  John  Neiderstein. 
People  V.  Midland  Terminal  Railroad  Company. 
The  deputies  of  this  office  from  time  to  time  appeared  on  appli- 
cations for  the  dissolution  of  corporations  in  cases  in  which  no 
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notice  of  the  applications  or  copies  of  the  papers  have  been  served 
upon  the  Attorney-General  in  accordance  with  section  312  of  the 
General  Corporation  Law.  (Formerly  section  8,  of  chapter  378, 
Laws  of  1883.) 

Respe<*.tfully, 

FREDERICK  C.  TANNER, 

Deputy  Attorney-General. 
In  charge  of  the  Xew  York  City  Bureau. 

EZRA  P.  PRENTICE. 


FOREST,  FISH  AND  GAME  BUREAU. 


1 


Albany,  December  31,  1910. 

Hon.  Edward  R.  O'Malley,  Attorney-General,  Albany,  N.  Y.: 
My  Dear  Sir. —  I  respectfully  submit  the  following  report  of 
the  Forest,  Fish  and  Game  Bureau  from  October  10,  1910,  to  date. 
On  October  10,  1010,  pursuant  to  arrangement  between  the 
\ttorncy-General  and  the  Forest,  Fish  and  Game  Commission,  the 
legal  work  of  the  Commission  was  taken  over  by  the  Attorney- 
General  and  I  was  designated  by  him  as  deputy  in  charge  of  this 
bureau  and  was  also  designated  by  the  Forest,  Fish  and  Game 
Commission  as  its  chief  counsel  therein. 

A  detailed  report  of  the  nature,  amount  and  extent  of  the 
litigated  business  of  which  there  was  a  record  in  this  bureau,  at 
the  time  of  the  above  change,  has  been  heretofore  rendered  to  the 
Attorney-General,  a  brief  summary  of  which  is  as  follows: 

Title  actions 63 

Trespass  actions 38 

Actions  for  penalty  and  damages  for  fire 8 

Actions  for  violations  of  Fish  and  Game  Law 38 

Actions  for  violation  of  top-lopping  law 16 


Of  the  foregoing  actions,  two  were  on  appeal  in  the  Court  of 
Appeals,  seven  in  the  Appellate  Divisions,  seven  actions  were 
awaiting  submission  or  decision  after  submission  and  there  were 
three  actions  of  ejectment  awaiting  retrial. 
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The  Attorney-General  was  immediately  substituted  as  attorney 
of  record  in  all  of  the  actions  thus  pending  and  orders  to  that  end 
were  obtained,  entered  and  served.  The  papers  in  thirty-seven 
actions  then  pending  have  befen  transmitted  to  coimsel  employed 
by  the  Forest,  Fish  and  Game  Commission  in  six  of  the  counties 
in  the  Adirondack  and  Catskill  regions  for  inquest  or  for  the  trial 
thereof  at  the  earliest  possible  term  of  the  courts  therein. 

The  following  disposition  has  been  made  of,  and  the  following 
proceedings  have  been  had  in,  the  actions  pending  in  this  bureau 
on  October  10,  1910: 


SUPREME  COURT  —  Ulster  County. 


The  People 


vs. 


Hudson  River  Pulp  Mfg.  Co. 


Discontinued. 
^December  12,  1910. 
Without  costs. 


SUPREME  COURT  —  Hamilton  County. 


The  People 

V8. 

Brownell. 

Settled. 
>-  December  8,  1910. 
Defendant  paid  $15  balance 

SUPREME  COURT  —  Esskx  County. 


The  People 

vs. 

Skiff. 

Settled. 

^December  12,  1910. 
Defendant  paid  $76. 
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SUPKEME  COURT  -  Essex  County. 


The  People 

vs. 
Ostrander. 


Motion  to  amend  answer. 
>■  Granted  December  5,  1910. 
Appealed  to  Appellate  Division. 


SUPREME  COURT  — Essex  County. 


The  People 


V8. 


Santa  Clara  Lumber  Co. 


Same  as  last  above. 
$25  costs  paid. 


SUPREME  COURT  — Essex  County. 


The  People 

vs. 

Santa  Clara  Lumber  Co. 


Same  as  last  above. 
$25  costs  paid. 


SUPREME  COURT  — Hamilton  County. 


Olmstead 
Roberts,  as  Comptroller. 


Finally  submitted. 

"-December  — ,  1910. 

Decision  reserved. 
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SUPR  EAf E  COURT  —  Saratoga  Coitnty. 


The  People 


vs. 


Thompson  and  Others. 


Settled  as  to  Thompson. 
Xovember  29,  1910. 
Defendant  paid  $100. 


?]59 


SUPREME  COURT  —  Essex  County. 


•^ 

The  People 

Settled. 

vs. 

L  Xovember  21,   1910. 

Defendant  paid  $25. 

Moore. 

_J 

SUPREME  COURT  — Greene  County. 


The  People 

vs. 

Dedrick. 


Settled. 
^December  10,  1910. 
Defendant  paid  $25. 


SUPREME  COURT  —  Essex  County. 


The  People 


vs. 


Alanson  Moore  and  Another. 


Settled  as  to  Moore. 
Oetober  15,  1910. 
Defendant  paid  $25. 
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SUPREME  COURT  — Franklin  County. 


The  People 


V8. 


N.  Y.  C.  &  H.  R.  R. 


Deimirrcr  argued. 
>- Sustained  Xovember  12,  1910. 
Appealed  to  Appellate  Division. 


SUPREME  COURT  — Hamilton  County. 


The  People 


vs. 


N.  Y.  C.  &  II.  R.  R. 


Motion  for  particulars. 
K  Argued  December  3,  1910. 
Decision  reserved. 


SUPREME  COURT  — Albany  County. 


The  People 

Judgment  for  plaintiff. 

vs. 

L  November  30,  1910. 

$300  and  costs. 

Espenlaub. 

SUPREME  COURT— Renssklaek  County. 


The  People 

vs, 

Shrump  and  Teal. 


Settle<l. 

December  29,  1910. 

Defendants  paid  $25. 
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Tried. 
M>ecember  23,  1910. 
Verdict  for  defendant. 


SUPREME  COLTIT  —  Xew  York  County. 


The  People 


vs. 


Seventh  Ave.  M.  &  P.  Co. 


Verdict  for  plaintiflF. 
^December  23,  1910. 
$1,560. 


SUPRE]ME  COURT  —  New  York  County. 


> 

The  People 

Verdict  for  plaintiff. 

vs. 

L  November  25,  1910. 

?200. 

ROCHFORD. 

SUPREME  COURT  —  Xew  York  County. 


The  People 


vs. 


Flat  Iron  Restaurant  Co. 


Verdict  for  plaintiff. 
>-Xovember  15,  1910. 

$85. 
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SrPRP:ME  COURT  — New  York  County. 


The  People 


vs. 


IIeinemann  and  Another. 


Deniiirrer  for  misjoinder. 
>- Sustained  Xovember  17,  1010. 
Xew  actions  ordere<l. 


SUPRKME  COURT— New  York  County. 
The  People 


vs. 
Tucker. 


Tried. 
p)eeenil)er  15,  1910. 
Yerdiet  for  defendant. 


SUPREME  COURT  — New  Y^ork  County. 


The  People 

vs. 

Gillotta. 


Yerdiet  for  plaintiflF. 
^Deeeniber  2:^,  1910. 

$80. 


SUPREME  COURT  — New  York  County. 


The  People 

vs. 

Fischer. 


Settled. 

Xovember  29,  1910. 

Defendant  paid  $100. 
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SUPREME  COURT  —  New  York  County. 


The  People 
Andujar. 


Defendant's  default  opened. 
December  30,   1910. 
$30  costs  paid. 


In  addition  to  matters  in  suit,  above  referred  to,  there  were  on 
file  in  this  bureau  on  October  10,  1910,  reports  that  had  been  filed 
for  investigation  and  action  as  follows: 

For  trespass 84 

For  fire  violations 21 

For  top-lopping  violations 19 


Since  that  date,  there  have  been  reported  to  this  bureau  for  in- 
vestigation and  prosecution  the  following: 

For  trespass 46 

For  fire  violations 11 

For  top-lopping  violations 7 


Pursuant  to  a  new  plan  adopted  by  the  Forest,  Fish  and  Game 
Commission  upon  the  recommendation  of  this  bureau  with  regard 
to  the  report  and  prosecution  of  violations  of  the  fish  and  game 
laws,  such  matters  are  now  being  transmitted  to  this  bureau 
through  the  chief  game  protector,  after  such  inquiry  and  with  such 
report  as  he  deems  necessary,  with  orders  from  the  Commission 
that  actions  should  be  begun  thereon  by  this  bureau  in  case  settle- 
ment for  the  violations  is  not  otherwise  effected;  and  there  have 
been  filed  in  this  bureau  since  such  plan  went  into  effect  thirty-nine 
reports  for  violations  of  Fish  and  Game  Law. 

Some  delay  was  occasioned  in  the  work  of  handling  the  large 
number  of  reports  of  trespass  and  of  violations  of  the  top-lopping, 
fire  and  fish  and  game  laws  that  had  already  been  and  were  being 
filed  in  this  bureau  for  investigation  and  prosecution,  until  a 
formal  opinion  could  be  secured  from  the  Attorney-General 
whether,  under  the  law,  settlement  by  way  of  compromise  could 
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be  made  of  the  claims  for  penalties  so  reported  (until  after  action 
had  been  actually  begun  thereon)  for  any  less  amount  than  the 
penalty  prescribed  by  law. 

An  opinion  was  rendered  to  the  Forest,  Fish  and  Game  Commis- 
sion by  the  Attorney-General,  under  date  of  November  16,  1910, 
to  the  eflFect  that  the  Commission  was  authorized  in  continuing  to 
settle  claims  for  penalties  for  less  than  the  total  amount  of  such 
penalties  before  an  action  was  instituted;  and  thereupon  a  basis 
of  the  minimum  terms  upon  which  settlement  might  be  made  was 
fixed  by  the  Commission  and  was  communicated  to  this  bureau  — 
since  which  time  diligent  effort  has  been  devoted  to  the  adjustment 
of  such  claims  by  aflFordiiig  defendants  opportunity  to  make  settle- 
ment prior  to  the  connnencement  of  action. 

There  have  been  collected  by  or  through  this  bureau,  since  Octo- 
ber 10,  1910,  and  paid  over  to  the  Forest,  Fish  and  Game  Com- 
mission, the  following  sums  for  violations  reported  and  in  settle- 
ment of  actions  and  for  costs  not  otherwise  included  in  settlements: 

Trespass. 

L.  S.  Hunt,  Oct.  28,  1910 

George  Gilbert,  Nov.  21,  1910 

David  Willsey,  Nov.  29,  1910 

David  Brownell,  Dec.  8,  1910 

Smyrna  Wood,  Dec.  17,  1910 

John  SkiflF,  Dec.  12,  1910 

Thomas  K.  Brown,  Dec.  19,  1910 

John  R.  Carnell,  Dec.  19,  1910 

Charles  Rogers,  Dec.  19,  1910 

Orren  Burdett,  Dec.  20,  1910 

Charles  Selkirk,  Dec.  21,  1910 

Orson  Brown,  Dec.  22,  1910 

Lafayette  Knowlton,  Dec.  29,  1910 

C.  E.  Cooper,  Dec.  28,  1910 

H.  R.  Beguelin,  Dec.  28,  1910 

Edwin  Young,  Jr.,  Dec.  28,  1910 

Giles  &  Hess,  Dec.  27,  1910 ' 

Earl  W.  Covey,  Dec.  29,  1910 

Dan  Ainsworth,  Jr.,  Dec.  2^,  1910 


$50 

00 

10 

00 

10 

00 

15 

00 

20 

50 

75 

00 

00 

00 

11 

70 

20 

00 

14  00 

10 

00 

18 

00 

10 

00 

10 

00 

30 

00 

43 

38 

50 

00 

112 

00 

32 

00 
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Eldred  W.  Harpp,  Dec.  28,  1910 

John  Dezalia,  Dec.  28,  1910 

Robert  D.  Eaton,  Dec.  28,  1910 

Fire. 

Charles  Paine,  Xov.  9,  1910 

Garrett  Thew,  Oct.  27,  1910 

Luzerne  R.  Baker,  Nov.  22,  1910 

Top-LoppiNo. 

Alanson  Moore,  Oct.  15,  1910 

Beardsley  Lumber  Co.,  Oct.  19,  1910 

,    Lee  Lyman,  Oct.  19,  1910 

George  Russell,  Kov.  10,  1910 

Griffin  Lumber  Co.,  Nov.  11,  1910 

John  Moore,  Nov.  21,  1910 

Thompson  and  Others,  Nov.  29,  1910 

Peter  P.  Dohl,  Dec.  6,  1910 

Finch,  Pruyn  &  Co.,  Dec.  10,  1910 

William  Sammons,  Dec.  10,  1910 

Walter  Dedrick,  Dec.  10,  1910 

Fish  and  Game. 

James  AV.  Fleming,  Nov.  7,  1910 

Thomas  Burke,  Nov.  14,  1910 

Greo.  Reissert  and  Another,  Nov.  22,  1910. 

Charles  Kick,  Nov.  22,  1910 

Knapp  &  Van  Nostrand,  Nov.  28,  1910.  .  . 

George  Fischer,  Nov.  29,  1910 

Otto  Boseck,  Nov.  30,  1910 

George  Vail,  Dec.  1,  1910 

Thomas  Burke,  Dec.  5,  1910 

William  Bixby,  Dec.  fi,  1910 

Samuel  Bixby,  Dec.  6,  1910 

Jay  Taylor,  Dec.  6,  1910 

Otto  Boseck,  Dec.  6,  1910 

Gifford  and  Another,  Dec.  10,  1910 


$25  00 

84 

00 

20 

00 

$25  00 

10 

00 

25 

00 

$25 

00 

25 

00 

20 

00 

25 

00 

25 

00 

25 

00 

100 

00 

75 

00 

150 

00 

50 

00 

25 

00 

$25 

00 

50 

00 

25 

00 

50 

00 

250 

00 

100 

00 

165 

85 

50 

00 

25 

00 

37 

50 

37 

50 

25 

00 

8 

30 

250 

00 
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Sed.  Smith,  Dec.  22,  1910 $25  00 

S.  Zodies,  Dec.  22,  1910 10  00 

Joseph  Wright,  Dec.  22,  1910 10  00 

Andrew  Savaree,  Dec.  22,  1910 25  00 

Robt.  M.  Whitegiver,  Dec.  27,  1910 100  75 

Jesse  Goodrich,  Dec.  27,  1910 100  00 

Shrump  and  Teal,  Dec.  28,  1910 25  00 

E.  D.  Bushnell,  Dec.  30,  1910 10  00 

Charles  Kick,  Dec.  30,  1910 25  00 

Costs. 

Santa  Clara  Lumber  Co.,  Dec.  10,  1910 $25  00 

Santa  Clara  Lumber  Co.,  Dec.  10,  1910 25  00 

Antonio  Andujar,  Dec.  30,  1910 30  00 

A  summary  of  the  foregoing  collect ionti,  since  October  10,  1910, 
is  as  follows : 

For  trespass $730  58 

For  failure  to  lop  tops 545  00 

For  fires  to  clear  land 60  00 

For  fish  and  game  violations 1,429  90 

For  miscellaneous  costs 80  00 

Total $2,844  48 


There  have  been  instituted,  since  October  10,  1910,  upon  the 
order  of  the  Forest,  Fish  and  Game  Commission,  eleven  new 
actions  as  follows: 

For  trespass ^ 2 

For  failure  to  lop  tops 1 

For  refund  and  cancellation  of  deeds 2 

For  fish  and  game  violations 1 

For  fire  violations 5 


Advice,  counsel  and  opinions  have  l>een  given  to  the  Forest, 
Fish  and  Game  Commission  and  to  its  officers  and  employees  as 
occasion  has  required ;  and,  in  the  routine  work  of  the  bureau, 
something  over  800  letters  have  been  written  and  sent  out. 
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I  desire  to  make  acknowledgment  of  the  valuable  services  of  the 
counsel  and  of  the  office  force  assigned  to  this  bureau  by  the  Forest, 
Fish  and  Game  Commission  and  also  of  the  information  and 
assistance  that  has  been  at  all  times  afforded  by  and  through  the 
Commissioner  and  his  officers. 

All  of  which  is  respectfully  submitted. 

WILLIAM  S.  MacDONALD, 

Deputy  Attorney-General. 


REPORT     OF     INVESTIGATION     OF     SCHENECTADY 

GRAFT  CASES. 


To  the  Hon.  Kdwakd  K.  O'Maij.ky,  Aitorney-ilcncral,  Albany, 
y.  Y.: 

Sir. —  In  accordance  with  your- roqm^st  I  herewith  submit  the 
following  report  of  my  transactions  in  connection  with  the  investi- 
gation of  graft  charges  aud  j)rosccutions  therefor  in  Schenectady 
County : 

The  investigation  received  its  initiative  from  the  Hon.  Edward 
T.  Ferine,  Deputy  Comptroller  of  the  State,  under  section  35  of 
the  General  Municipal  Law,  and  was  continued  down  until  the 
16th  of  May,  1910,  at  which  time  a  special  and  extraordinary  trial 
term  of  the  Supreme  Court  with  a  grand  jury  was  convened  under 
the  direction  of  the  Governor,  and  of  which  I  had  charge  under 
appointment  from  you  as  Deputy  Attorney-General. 

The  grand  jury  reported  the  following  indictments,  which  were 
disposed  of  as  follows : 

Spcfion  18G8  Penal  Lati\ —  Prohibiting  a  public  officer  authorized 

to  make  a  c(mtract  in   his  official  capacity,  from  becouiiug 

interested  individually  in  such  c<mtract,  an<l  making  viohi- 

ti(m  thereof  a  misdemeanor. 

The  persons  indicted  were  all  sup(jrvisors  of  said  county  and 

individually  interested  in  contracts  with  the  county,  as  follows: 

Thomas  W.  Winnk.     For  the  sale  of  coal  to  the  county,  to  be 

used  in  the  county  alms  house,  by  the  firm  of  Winne  &  McKain, 
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of  which  he  was  a  mcniher,  under  the  name  of  his  partner  James 
]J.  MeKain. 

Isaac  L.  Wjhtmykr.  For  the  sale  of  groceries  to  the  county, 
by  the  firm  of  Whitmyer  &  Kankin,  of  which  he  was  a  member, 
under  the  name  of  0.  Kankin,  Jr.,  his  co-partner. 

John  W.  IlrnsoN.  For  the  sale  of  hardware  to  the  county 
under  his  own  name. 

James  G.  IIu.dkrdrandt.  For  the  sale  of  coal  to  the  county 
under  the  name  of  P.  Eggerley,  his  clerk. 

Aar6n  p.  IIvekmire.  For  the  employment  of  team  on  High 
Bridge  and  Crane  strc>et  roads,  under  the  name  of  II.  Millard,  a 
fictitious  person. 

Two  indictments  for  different  periods. 

Anson  II.  (/ADY.  For  the  employment  of  his  team  on  the 
Crane  street  road,  under  the  names  of  his  drivers,  J.  Adams  and 
Af.  Waggoner. 

Two  indictments  for  different  perio<ls. 

WiLiJAM  W.  Davis.  For  the  sale  of  lumber  to  the  county,  by 
the  Madden  Lumber  ("ompany,  of  which  he  was  manager  and 
stockholder. 

Demurrers  were  interposed  to  each  of  these  indictments  upon 
the  ground  that  the  statute  became  inoperative  as  to  each  of  these 
defendants,  for  that  a  county  purchasing  agent  existed  in  the 
county  of  Schenectady  upon  whom  rested  the  duty  and  who  was 
clothed  with  the  exclusive  authority  of  purchasing  the  articles 
enumerated  for  the  county  and  who  alone  had  the  authority  to 
make  such  j)urchases  and  audit  the  bills  therefor. 

The  indictment  against  Wiime  having  been  moved,  the  ccmrt 
directed  that  a  jury  be  impanelled  and  directed  the  jury  to  find  a 
verdict  of  not  guilty. 

The  remaining  indictments,  stan<liug  upon  the  same  footing, 
upon  the  motion  of  the  prosecution  were  each  dismissed. 

Seel  Ion  1S(U  Penal  Law. —  Misdemeanor. 

John  11.  Petkks.  For  falsely  certifying  as  notary  public  that 
William  (lark  appeared  before  hiui  and  verified  a  bill  subsequently 
audited  by  the  board  of  supervisors. 

Pleaded  guilty.     Sentence  suspended. 
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Irvix(;  S.  Vedder.  For  falsely  certifying  as  a  notary  public 
that  Anderson  Smith  appeared  before  him  and  verified  a  bill  of 
the  Acme  Building  Company,  subsequently  audited  by  the  board 
of  supervisors. 

This  latter  indictment  was  based  upon  the  evidence  of  Smith 
before  the  grand  jury  that  he  had  not  appeared  and  verified  the 
bill.  Later,  upon  the  trial  of  George  F.  Sauter,  who  w^as  the  real 
f)arty  in  interest  in  the  Acme  Building  Company,  Smith  testified 
that  he  did  appear  and  verify  the  bill,  the  only  evidence  as  to  the 
violation  of  the  statute  by  Vedder  being  the  evidence  of  Smith, 
the  indictment  was  upon  my  motion  dismissed. 

Section  1872  Penal  Law. —  Presenting  false  bill  for  audit. 
Felony. 

MYRO^'  Jacobsox.  A  supervisor  of  said  county,  for  presenting 
to  the  board  of  supervisors  for  audit,  claims  in  the  name  of  Frank 
Mooney,  which  w-ere  false  and  fraudulent  and  which  were  subse- 
quently audited  by  said  board. 

Two  indictments  for  separate  bills  so  presented.  On  the  twenty- 
third  of  June  Jacobson  pleaded  guilty  to  one  of  these  indictments 
and  upon  such  plea  was  fined  $500,  which  fine  was  paid. 

All  other  indictments  against  him  were  dismissed. 

Aaron  P.  Huffmibe,  a  supervisor  of  said  county,  for  pre- 
senting to  said  board  of  supervisors  for  audit,  a  claim  in  the  name 
of  William  Clark,  which  he  knew  was  false  and  fraudulent. 

Section  1863  Penal  Law. —  Taking  part  in  the  auditing  of  false 
bills.     Felony. 

Aaron  P.  ITuffmire,  a  supervisor  of  said  county,  for  taking 
part  as  such  in  the  audit  of  bill  presented  in  the  name  of  John  J. 
Iluffmire,  known  by  him  to  be  false  and  fraudulent. 

Myron  Jacobson,  a  supervisor  of  said  county,  for  taking 
part  as  such  in  the  auditing  of  a  bill  presented  under  the  name  of 
Frank  Mooney,  known  by  him  to  be  false  and  fraudulent. 

Two  indictments  for  separate  bills. 

Section   18G4   Penal   Law. —  Obtaining   proceeds   of   fraudulent 
audit  or  payment.    Felony. 
George  A.  PErpp:R.     For  obtaining  payment  from  the  county 
of  a  false  claim,  represented  by  him  to  be  for  work  of  team  of  one 
A".  Gulick,  upon  the  High  Bridge  and  Crane  Street  roads. 
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Two  indictments  for  different  offenses. 

Charles  X.  Van  Denberge.  For  aiding  and  conniving  in  the 
audit  of  false  claim  of  William  J.  Palmer  by  wrongfully  report- 
ing time  during  which  workmen  were  employed  on  building. 

Section  580  Penal  Law. —  Conspiracy.    Misdemeanor. 

Myron  Jacobson  and  William  II.  Dunleavy.  For  conspiracy 
in  securing  the  audit  of  a  false  claim  presented  in  the  name  of 
Frank  Mooney. 

Indictment  dismisscMl, 

Secdon  24  of  the  Conniij  Lair, —  Prohibiting  the  auditing  of  a 
bill  not  itemized  and  verified.  Made  a  misdemeanor  by  sec- 
tion 21)  of  the  Penal  Law. 

KiJWARD  H.  Robinson,  Myron  Jacobson,  Anson  U.  Cady  and 
William  W.  Davis,  Supervisors  of  said  county,  for  participating 
in  the  audit  of  a  bill,  approved  by  said  Robinson,  Jacobson  and 
Cady  as  meml)ers  of  the  committee  on  miscellaneous  audits  of  said 
board,  which  bill  was  presented  in  the  name  of  William  II.  W^inne, 
and  allowed  by  said  board  and  subsequently  paid,  and  which  con- 
tained false  items  of  merchandise  purchased  by  said  Winne  from 
a  corporation  known  as  the  Davis  Lumber  Company,  of  which  said 
Davis  was  president,  and  said  Davis  being  chairman  of  said  board 
of  supervisors. 

Dismissed  by  court  on  motion  of  defendant. 

Edw^ard  II.  Robinson,  Myron  Jacobson  and  Anson  H.  Cady. 
For  participating  in  the  auditing  of  a  bill  approved  by  them  as 
members  of  the  committee  on  miscellanecnis  audits,  which  bill  was 
presented  in  the  name  of  Anson  H.  Cady  for  committee  expenses^ 
and  which  was  not  itemized. 

Indictment  dismissed. 

(Not  to  be  distinguished  from  last  above.) 

Edward  IF.  Robinson,  Myuon  Jacobson  and  Anson  II.  Cady. 
For  participating  in  the  auditing  of  a  bill  a|)proved  by  them  a«5 
members  of  the  committee  on  mii-cellaiieous  audits,  which  bill  was 
pres(»nted  in  the  name  of  C  AV.  Myers,  and  which  was  not 
itemized. 

Indictment  dismissed. 

(Same  as  last  above.) 
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Anson  H.  Cady,  a  supervisor  of  said  county,  for  participat- 
ing in  an  audit  of  a  bill  made  in  the  name  of  Lester  Lasher  & 
Company,  of  which  said  Cady  was  a  member,  and  which  bill  he 
knew  had  not  been  verified. 

On  the  twenty-second  of  June  Cady  pleaded  guilty  to  this  indict- 
ment and  was  fined  $100,  which  was  paid. 

Section  887  Penal  Law. —  Forgery  in  the  second  degree.    Felony. 

CiiAKi.ES  N.  Vax  Denberge.  Forging  the  name  of  William 
iL  Clark  to  a  verification  of  an  alleged  claim  against  the  county 
of  Schenectady,  said  claim  and  verification  being  an  instrument 
or  writing  purporting  to  be  the  act  of  said  Clark,  by  which  a 
l)ecuniary  demand  Avas  created  against  said  county. 

Said  Van  Denberge  was  tried  upon  said  indictment  at  said 
term  of  court,  the  trial  beginning  on  the  sixteenth  of  June  and 
lx»ing  concluded  on  the  seventeenth  of  June;  said  Van  Denberge^ 
being  convicted. 

Grand  larceny,  first  degree. 

Merbitt  Hammond.  Sheriff.  Money  obtained  from  the 
county  upon  false  charges  included  in  his  bill  as  sheriff  for  board 
furnished  the  prisoners  in  the  county  jail  of  said  county  during 
the  months  of  November  and  December,  1905. 

The  witness  upon  whose  evidence  conviction,  was  expected  to 
be  had  having  died,  and  Hammond  having  restored  money  taken 
from  the  county  to  the  extent  of  $10,000,  the  indictment  was  dis- 
missed. 

(Ira^id  larceny,  second  degree. 

Philip  Muldebick.  For  money  obtained  from  the  county  for 
false  and  fraudulent  bill  for  plumbing  works  done  upon  the  county 
jail. 

On  the  twenty-second  of  June  at  said  term  of  court,  (lefendant 
pleaded  guilty  and  sentence  was  ?ns])ended. 

William  J.  Palmeb.  For  obtaining  money  from  the  county 
of  Schenectady  upon  false  and  fraudulent  bill  for  painting  done 
upon  the  county  courthouse  in  said  county. 

Pleaded  guilty. 

Aabon  P.  HiTFFMiRE.  Supcrvisor.  For  obtaining  money 
from  said  county  by  a  false  bill  presented  in  the  name  of  William 
H.  Huff  mi  re. 
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Th(^  acruso<l  was  tried  undor  said  indictiiieiit  at  said  term  of 
court,  the  trial  lasting  two  days,  and  was  convicted.  Upon  such 
conviction  he  was  fined  $1,000,  which  was  paid. 

All  other  indictments  against  him  were  dismissed. 

George  F.  Salter.  For  obtaining  monej^  from  the  county  by 
false  and  fraudulent  bills  for  mason  work  and  repairs  done  upon 
the  court  house  and  jail  in  said  county,  under  and  in  the  name  of 
the  Acme  Building  Company. 

Defendant  tried,  trial  occupying  two  days;  convicted.  Fined 
$1,000,  which  was  paid. 

Three  other  indictments  for  like  offenses,  to  which  demurrers 
were  interposed  and  sustained. 

George  F.  Sautkr.  For  fraudulently  presenting  false  bill  for 
audit. 

July  15th  defendant  pleaded  guilty  to  this  indictment  and  on 
September  23rd  was  fined  $1,000,  which  was  paid. 

All  other  indictments  against  him  were  dismissed. 

George  A.  Pepper.  For  obtaining  money  from  the  county  by 
false  and  fraudulent  bill  presented  for  work  reported  to  have  been 
done  on  the  Crane  street  road  by    the  team  of  one  A.  Gulick. 

Convicted  of  petit  larceny  and  fined  $500. 

George  A.  Pepper.  For  obtaining  from  the  county  money  by 
the  aid  of  false  and  fraudulent  bill  presented  for  work  reported  to 
have  been  done  on  the  High  Bridge  road  in  said  county  by  the  team 
of  one  A.  Gulick. 

On  June  23rd  defendant  pleaded  guilty  to  petit  larceny.  On 
September  23rd  he  was  fined  $500,  which  was  paid. 

All  other  indictniei.ts  against  him  were  dismissed. 
Perjury, 

Fret)  Itoi.FK.  F<jr  testifying';  falsely  on  the  examination  before 
the  romi)tn>ller. 

Tndictnieut  dismissed. 

The  work  at  Schenectady  set  nis  lo  have  Ikk^u  very  beneficial  in 
its  results.  However,  to  thoroughly  protect  the  public  and  espe- 
cially the  various  municipal  c  fficers  of  the  State,  section  1868 
should  be  by  amendment  so  extended  as  to  prohibit  all  transactions 
between  such  officers  and  their  several  municipalities  which  relate 
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to  matters  which  are  subject  to  review,  ratification  or  approval  by 
them  ill  their  official  capacity. 

VIRGIL  K.  KELLOGG, 

Deputy  xUiorney-General. 
Dated,  Deceinber  23,  1910. 


REPORT  OF  INVESTIGATION  OF  QUEENS  COUNTY 

GRAFT  CASES. 


December  27,  1910. 

Hon.  Edward  R.  O'Malley,  Atlorney-Gencral  of  the  State  of 
Nev;  Yoi'l',  Albany,  New  Yoik: 

Dear  Sir. —  Having  been  duly  deputized  l)y  you,  in  accordance 
with  the  requirement  of  His  Excellency,  Charles  E.  Hughes, 
Governor  of  the  State  of  Xew  York,  dated  September  22,  1910, 
pursuant  to  the  provisions  of  section  62  of  the  Executive  Law,  I 
forthwith,  pursuant  to  your  instructions,  beg  to  make  a  report  of 
the  results  of  my  investigation  conducted  in  Queens  County. 

On  the  morning  of  October  4,  1910,  I  attended  the  October 
Term  of  the  Supreme  Court  of  Queens  County,  held  in  the  County 
Court  House,  Long  Island  City,  and  was  present  when  Mr.  Justice 
Kapper  charged  the  grand  jury  in  relation  to  their  duties  with 
respect  to  investigating  the  alleged  condition  of  political  graft 
existing  in  that  county.  1  immediately  filed  a  certified  copy  of 
the  Governor's  requirement,  3'our  designation,  and  my  oath  of 
office  with  the  County  Clerk,  and  commenced  the  examination 
of  witnesses  before  the  grand  jury  and  the  general  work  of 
Investigation. 

Organ  iz  at  I  ox. 

At  the  outset  I  found  myself  much  hampered  owing  to  the  fact 
that  there  seemed  to  be  no  funds  available  for  my  use  in  employ- 
ing legal  assistants,  stenographers  or  detectives.  The  county 
authorities  took  the  position  that  where  the  State  intervened  the 
State  should  bear  the  burden  of  necessary  expenditures.  I  was 
fortunate  enough,  however,  through  the  co-operation  of  the  Comp- 
troller of  the  city  of  Xew  York,  shortly  to  overcome  this  difficulty, 
and  through  the  courtesy  of  the  County  Judge  and  of  the  District 
Attorney  of  Queens,  to  secure  two  suites  of  offices  in  the  County 
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C^ourt  House  at  Long  Island  City.  I  was  equally  fortunate  in 
obtaining  the  services,  as  my  assistants,  of  several  lawyers  with 
whom  I  had  previously  been  associated  in  the  District  Attorney's 
office  of  Xew  York  County;  and  my  staff  during  the  past  ten 
weeks  has  at  times  numbered  four  lawyers,  six  stenographers  and 
two  confidential  investigators.  The  average  number  of  persons 
directly  engaged  upon  the  work  has  been  ten.  In  this  connection 
I  might  say  that  every  phase  of  the  work  has  been  done  by  my 
o\^^l  men.  The  thirty-five  indictments  found  by  the  local  District 
Att<^)rney,  and  filed  by  preceding  grand  juries,  were  many  of  them 
redrafted  and  the  evidence  resubmitted ;  and  everything  connected 
with  the  investigatiim,  from  the  subpoeaning  of  witnesses  to  the 
drafting  of  the  bail  bcmds,  has  been  performed  independently  of 
the  county  authorities. 

Indictments  Pkevioust.y  Found. 

The  following  is  a  list  of  the  various  defendants  indicted  by  the 
May  (1910)  Grand  Jury,  which  indictments  were  transmitted  to 
me  bv  the  District  Attornev: 


Name  of  Defendant. 


Crime. 


Total  Num- 
ber of 
Indictments. 


Indictment 
Numbers. 


Burke,  Cornelius  J Grand  larceny,  2nd  degree. 

Cragen,   John   M Grand  larceny,  2nd  degree. 

Forgery,  2nd  degree 

Geronimo,   Maurice   M.. Grand  larceny,  2nd  degree. 

Goldner,  Matthew  J Grand  larceny,  2nd  degree. 

Greaser,   Lawrence Auditing  false  claims 

Jordan,  Cornelius  J. . . . Petit  larceny 

[Convictedy     Dec.     15, 
1910]  Grand  larceny,  2nd  degree. 


Kreuscher,  Robert Grand  larceny,  2nd  degree. 

Leahy,   Patrick   E Grand  larceny,  If^t  degree.. 

Grand  larceny,  2nd  degree. 

Phillips,    John    M Presenting  false  claim 

Grand   larceny,   1st   degree. 


Grand  larceny,  2nd  degree. . 


1  2849 
2801 
4  2790 
1  282G 
1  2839 

1  2852 
4  2737 

2742 
10  2738 
2819 
2822 
2825 

2  2850 
4  2858 

2861 
1  2862 
1  2808 
4  2853 

2856 
1  2857 


2802  2803 


[Dismissed] 

2739  2741 

2740  2743 
2820  2821 
2823  2824 

2851 

2859  2860 


2854     2855 


Total     35 


Digitized  by  VjOOQIC 


Eeport  of  the  Attorney-General.  375 

During  the  past  ten  weeks  my  assistants  and  I  have  interviewed 
and  examined  preliminarily  some  500  or  600  witnesses,  have  in- 
terrogated of  these  about  200  before  the  Grand  Jury,  and  have 
drafted  95  indictments,  all  of  which  have  been  duly  found  and 
filed  by  the  Grand  Jury.  The  defendants  in  these  indictments 
include  a  former  Superintendent  of  Highways,  a  former  Super- 
intendent of  Sewers,  a  former  Secretary  to  the  Borough  President, 
the  present  Chief  Engineer  in  the  Bureau  of  Highways,  the 
present  Chief  Clerk  in  the  Highway  Department,  a  former  Chief 
Clerk  in  the  Sewer  Department,  the  City  Architect,  a  former 
under-SheriflF,  the  president  of  a  prominent  political  club,  and 
several  minor  officials.  The  indictments  also  embrace  several  fore- 
men and  the  so-called  "tin-horse  and  cart"  brigade;  and  would 
include  many  others,  officials  and  otherwise,  were  it  not  for  the 
Statute  of  Limitations. 

Total  Num- 
Name  of  Defendant.  Crime.  ber  of         Indictment 

Indictments.      Numbers. 

Burke,  Cornelius  J Violation  §  774,  Penal  Code.       2     3249     3250 

Coco,   Peter   M Violation  §  439,  Penal  Code.       8     3210     3211     3212 

3213     3214     3215 

3216     3217 
Cragen,  John  M Forgery,  2nd  degree   4     3185     3186     3187 

3188 
Forgery,  3rd  degree 4     3189     3190     3191 

3192 
Grand  larceny,  2nd  degree..       4     3243     3244     3245 

3246 

Cosgrove,   James Petit  larceny 3     3234     3231     3237 

Cook,    Robert Petit  larceny 2     3228     3241 

Broome,   William Petit  larceny 2     3233     3234 

Dermody,  James Petit  larceny 4     3233     3223     3229 

3238 

Johnson,  James  H Conspiracy 1     3249 

Kreuscher,   Robert Grand  larcony,  2nd  degree..       2     3199     3200 

I^ahy,    Patrick   E Grand  larceny,   1st  degree...        4     3180     3181     3182 

3183 
Grand  larceny,  2nd  degree..        1     3184 

I^ughlin,  Jt.,  Thos.  F . .  Petit  larceny 3     3221     3230     3232 

Morschauser,   Daniel Petit  larceny 4     3225     3226     3236 

3240 
Nelson,   John   B Grand  larceny,  2nd  degree..       4     3193     3294     3195 

3196 
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Total  Num-         i  a'  *       ♦ 
Name  of  Defendant.  Crime.  ber  of  Numb!^re 

Indictments. 

Nowotny,  Anton Petit  larceny 2     3227     3233 

Pagluicca,  Felix Petit  larceny 2     3218     3239 

Phillips,  John  M Forgery,  2nd  degree 1     3201 

( I  rand    larceny,    2nd    degree 
and  violation  §  1872,  Penal 

Code 1     3242 

Grand  larceny,  1st  degree...       4     3180     3181     3182 

3183 
Grand  larceny,  2nd  degree..       3     3184     3197     3198 

Phillips,  Joseph  F Grand  larceny.  2nd  deprree..       2     3197     3198 

Ringe,   Hermann Conspiracy 1     3249 

Siegel,    George Petit  larceny 2     3247     3248 

Total     95 

One  of  tho  most  important  results  in  tlie  inqnirv  has  been  the 
indictment  for  perjnrv  of  Charles  Bermel,  the  brother  of  former 
Borongh  President  Joseph  liermel,  who  resigned  subsequent  to 
the  Kissena  Park  investigation.  The  perjury  in  question  was 
committed  before  the  1908  Grand  Jury  which  was  investigating 
Joseph  Bermel's  connection  with  the  sale  to  the  City  of  New 
York  of  Kissena  Park  and  the  likelihood  of  his  having  profited 
thereby,  and  related  to  the  origin  and  identity  of  a  certain  sum 
of  $20,000  which  came  into  the  j)()ssession  of  Charles  Bermel 
subsequent  to  the  sale  in  question,  and  which  he  now  alleges  that 
he  in  fact  received  from  his  brother  Joseph. 

Although  the  labor  incident  to  the  ])reliminary  examination  of 
these  witnesses,  their  formal  interrogation  l)efore  the  Grand  Jury, 
the  drafting  of  this  large  number  of  indictments,  and  the  argu- 
ment of  the  motiojis  which  have  formed  a  part  of  the  dilatory 
tactics  pursued  by  defendants'  counsel  in  every  case,  have  rendered 
it  practically  impossible  to  dispone  of  these  indictments  by  trial, 
there  has  been  one  conviction  for  petit  larceny  in  the  case  of 
Cornelius  J.  Jordan,  a  clerk  in  the  Department  of  Water,  Gas 
and  Electricity,  resulting  in  the  disposal  of  the  fourteen  indict- 
ments against  him  found  last  May  by  the  present  District  Attorney, 
which  were  transmitted  to  me  in  conformity  with  the  terms  of 
the  Governor's  requirement. 

This  defendant  w^as  duly  sentenced  to  six  months  in  the  Queens 
County  Jail  and  to  pay  a  fine  of  »$2r)0,  and  is  now  serving  his 
sentence. 
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In  pursuance  of  my  general  investigation  into  conditions  exist- 
ing in  the  local  government  of  the  Borough  of  Queens,  I  have 
made  a  careful  study  of  the  conditions  existing  in  the  office  of 
the  Borough  President,  with  a  view  to  determining  how  far  he 
might  himself  be  criminally  responsible  for  such  conditions. 

As  a  result,  John  M.  Cragen,  a  former  secretary  to  President 
Gresser,  is  now  under  twelve  indictments  and  awaiting  trial. 

I  have  also  carefully  investigated  the  topographical  bureau,  the 
bureau  of  sewers  and  the  bureau  of  highways,  with  the  result  that 
many  indictments  have  been  found  arising  out  of  conditions  dis- 
covered there. 

I  have  also  made  a  partial  examination  of  the  bureau  of  street 
cleaning  and  of  the  bureau  of  buildings,  and  the  only  department 
of  the  local  government  uninvestigated  is  that  known  as  the  depart- 
ment of  public  buildings  and  offices.  I  should  recommend  that 
the  three  departments  last  mentioned  be  made  the  subject  of  future 
investigation. 

I  am  convinced  that,  for  the  sake  of  the  Borough  of  Queens 
and  for  the  community  in  general,  the  indictments  which  have 
l)een  found  by  this  and  preceding  grand  juries  should  be  vigorously 
prosecuted,  to  the  end  that  as  many  of  the  persons  indicted  may 
be  punished  as  possible.  The  borough  has  for  the  last  twenty 
years  been  the  subject  of  constant  rumor  and  criticism,  and  the 
borough  officials  owe  it  to  themselves  to  set  these  rumors  definitely 
at  rest  by  uniting  in  a  common  effort  to  see  that  those  of  their 
number  who  are  im worthy  should  be  cast  out. 
Respectfully  submitted, 

ARTHUR  C.  TRAIN, 
Deputy  Alloi-ney-General. 
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DECISIONS  OF  THE  ATTORNEY-GENERAL  IN  APPLI- 
CATIONS TO  COMMENCE  ACTIONS  IN  THE  NAME 
or  THE  PEOPLE;  ALSO  SUCH  OFFICIAL  OPIN- 
IONS RENDERED  BY  THE  ATTORNEY-GENERAL 
AS  ARE  DEEMED  TO  BE  OF  GENERAL  PUBLIC  IN- 
TEREST, AND  OPINIONS  RENDERED  IN  MATTERS 
BEFORE  THE  COMMISSIONERS  OF  THE  LAND 
OFFICE. 
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THE  FOLLOWIXG  APPLICATIONS  FOR  THE  COM- 
MENCEMENT OF  CIVIL  ACTIONS  HAVE  BEEN 
PASSED  UPON  DURING  THE  YEAR  1910  AND  THE 
FINAL  DISPOSITION  IN  EACH  CASE  IS  INDL 
GATED. 

Application  of  Fred  Dussler  to  commence  an  action  for  the 
removal  of  Milton  J.  Blodgett  from  the  office  of  president  and 
director  of  the  BuflFalo  Glass  Company.    Application  denied. 

Application  of  John  Kreitner  for  the  commencement  of  an  ac- 
tion for  the  removal  of  certain  officers  of  the  Iroquois  Brewing 
Company.     Application  denied. 

Application  of  John  J.  Mullaney  to  commence  an  action  for  dis- 
solution of  the  Ideal  Opening  Die  Company.    Application  denied. 

An  application  was  made  to  commence  an  action  to  dissolve  the 
Clinton  Beckwith  Engineering  Company.  Under  section  102  of 
the  General  Corporation  Law,  I  omitted  to  commence  such  an 
action  for  sixty  days,  as  all  necessary  redress  could  be  obtained  by 
a  creditor  or  stockholder,  without  involving  the  people  therein. 

Two  applications  Avere  made  by  Louis  L.  Forman  to  commence 
an  action  in  the  nature  of  quo  warranto  to  oust  and  exclude  one 
Edward  IT.  Bostwick  from  the  office  of  City  Judge  of  the  city  of 
Ithaca.  The  first  application  was  withdrawn  by  the  petitioner  on 
February  7th  and  the  second  on  the  25th  of  October  and  both 
proceedings  were  thus  discontinued. 

An  application  to  commence  an  action  to  dissolve  the  Greenwich 
Insurance  Company  was  denied  March  23d,  with  leave  to  renew. 

An  application  was  made  by  Joseph  Malcolm  and  others  to 
commence  an  action  against  Edward  E.  Conrad  and  Max  M.  Hart 
to  test  their  title  to  the  positions  of  directors  of  the  Malcolm 
Knitting  Company,  and  the  validity  of  their  election  to  the  offices 
of  president  and  secretary  and  treasurer  of  said  company,  which 
was  granted  on  the  23d  day  of  February,  1910. 

An  application  of  Chester  M.  Freeman  to  conmience  an  action 
against  Julius  E.  Mosheim,  Charles  Freidenburg  and  Max  Marks 
as  officers  of  Film  Import  &  Trading  Company  was  granted  on 
the  17th  day  of  February,  1910. 

An  application  was  made  by  John  J.  Becker  to  begin  an  action 
for  removal  of  Charles  Wissman,  Edward  Grecnwald  and  Alfred 
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Lust  as  officers,  directors  and  managers  of  the  Flat  Iron  Restaurant 
Company. 

An  application  was  made  by  Daniel  II.  Lewis,  Olin  H.  Landreth 
and  Andrew  J.  Provost  to  commence  an  action  against  Charles 
Sooysmith,  Henry  I).  B.  Parsons  and  Linsley  R.  Williams  (Metro- 
politan Sewage  Commission),  to  oust  and  remove  them  from  their 
respective  offices. 

An  application  was  made  by  John  Miller  to  commence  an  action 
against  Herman  V.  Mynderse  to  test  his  title  to  office  of  president 
of  village  of  Scotia.     Application  gi'anted. 

In  the  matter  of  the  application  of  Joseph  P.  Fallon  v.  John  J. 
Dwyer,  to  test  title  to  the  office  of  Justice  of  Municipal  Court, 
Eighth  District,  New  York  city.    Application  granted. 

In  the  matter  of  the  application  for  leave  to  institute  action 
to  oust  and  exclude  Clarence  Ames  from  office  of  trustee  of  village 
of  Tivoli.    Application  granted. 

In  the  matter  of  the  application  of  Ellen  Meaney  for  the  dis- 
solution of  the  Eagle  Steam  Laundry  Company  of  Queens  County. 
Application  granted. 

In  the  matter  of  charges  preferred  by  A.  D.  Wales  in  behalf 
of  Minnie  M.  Proctor  to  remove  Walter  F.  Hofheins,  Deputy 
Attorney-General.     Application  denied. 

In  the  matter  of  the  application  of  William  D.  Tindall  v.  Albion 
C.  DeGraw  et  al.,  officers  of  Pine  Lawn  Cemetery.  Application 
denied. 

In  the  matter  of  the  application  of  William  A.  Davidson  to 
begin  action  against  the  Otsego  &  Herkimer  Railway  Company 
to  test  title  of  office  of  certain  directors.  Application  denied  with 
leave  to  renew  on  further  facts. 

An  application  was  made  by  Louis  N.  S.  Miller  to  bring  an 
action  against  A.  A.  Gardenier  to  test  his  title  to  the  office  of 
supervisor  of  the  town  of  Schodack.     Application  denied. 

Application  by  Edward  Heinrich  for  the  removal  of  Augustus 
Kiernan  from  the  office  of  trustee  of  Sag  Harbor  granted. 

Application  by  William  A.  DeGroot  to  commence  an  action 
against  James  F.  McLaughlin  to  test  the  title  to  the  office  of 
Justice  of  the  Municipal  Court  in  Xew  York  city,  was  granted. 

An  application  was  made  by  James  W.  McLaughlin  to  corn- 
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iiience  an  action  to  test  the  title  of  Thomas  F.  Noonan  and  Thomas 
E.  Murray  to  their  respective  offices  of  Justices  of  the  Municipal 
Court  for  the  Third  District  of  the  city  of  New  York,  Borough 
of  Manhattan. 

An  application  was  made  by  John  0.  Schmidt  for  annulment  of 
The  International  Automobile  League.    Denied. 

An  application  was  made  by  Bernard  Moseman  for  the  sus- 
pension of  Isaac  Levin  as  president  of  The  Ellanan  Adjustable 
Dress  Form  Company.     Denied. 


OPINIONS  RENDERED  THE  GOVERNOR. 


Prison  Law  —  Section  214  —  Indeterminate  Sentence  —  Paroles, 
Board  of  Parole  has  no  authority  to  release  on  parole  one  Greorge 

Sehm,  sent  to  Auburn  first  on  an  indeterminate  and  again 

on  a  definite  sentence. 

(See  opinion  November  29,  1009,  p.  819  Rep.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Janvary  24,  1910. 

To  His  Excellency,  The  Governor,  Albany,  N.  Y,: 

Dear  Sir. —  I  have  the  honor  of  acknowledging  receipt  of  your 
esteemed  favor  of  the  6th  inet.  in  which  you  ask  whether  the 
Board  of  Parole  had  the  power  to  release  one  George  Sehm  under 
the  circumstances  described  in  your  letter,  which  are  as  follows: 

Tt  appears  that  Sehm  was  sentenced  October  30,  1905,  to  Auburn 
prison  for  an  indeterminate  sentence  of  not  less  than  one  year  and 
three  months  nor  more  than  fonr  years  for  the  crime  of  assault  in 
the  second  degree ;  that  while  he  was  out  on  bail  upon  a  certificate 
of  reasonable  doubt  he  committed  another  felony  for  which  he  was 
eonvipted  of  the  crime  of  grand  larceny,  first  degree,  and  on  March 
0,  1900,  sentenced  therefor  to  Auburn  prison  for  a  definite  term 
of  two  years  and  ten  months ;  that  the  stay  was  vacated  before  the 
second  sentence  was  imposed  and  on  March  10,  1906,  the  sheriflF 
took  the  prisoner  to  Auburn  prison  under  both  commitments ;  and 
that  on  November  11,  190Y,  after  he  had  served  one  year  and 
eight  months,  the  Board  of  Parole  purported  to  authorize  the 
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release  of  the  prisoner  and  to  order  him  discharged  from  the  in- 
detorniinate  sentence  and  the  prison  authorities  then  purported 
to  confine  him  under  the  definite  sentence  of  two  years  and  ten 
m(mths,  which,  with  statutory  commutation  is  now  said  to  expire 
on  January  31,  1910. 

Tender  date  of  November  21),  1900,  I  rendered  an  opinion  to 
Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  in  reply  to 
a  general  question  propounded  by  him  in  substance  as  follows: 
Whether  the  Board  of  Parole  had  the  power  in  the  case  of  a 
prisoner  who  is  under  confinenumt  under  two  sentences,  the  first 
indeterminate  and  the  second  definite,  to  follow  immediately  upon 
the  expiration  of  the  firsts  to  i)arole  such  a  prisoner  at  the  expira- 
tion of  the  minimum  term  of  the  first  sentence  in  order  that  he 
may  immediately  begin  the  service  of  his  second  sentence,  and  in 
such  opinion  I  stated  that  a  prisoner  confined  under  such  condi- 
tions would  not  be  entitled  to  a  parole  and  discharge  at  the  expira- 
tion of  the  minimum  term  of  his  first  sentence  in  order  to  allow 
him  to  begin  the  service  of  his  second  sentence. 

It  is  very  apparent  from  a  careful  reading  of  section  214  of  the 
I^rison  Law  that  the  Board  of  Parole  has  the  authority  to  parole 
such  prisoners  only  as  can  "  be  allowed  to  go  upon  parole  outside 
of  said  prison  walls  and  inclosure  upon  such  terms  and  conditions 
as  said  board  shall  prescribe."  It  is  equally  clear  by  section  2190 
of  the  Penal  Law  that  where  a  person  is  sentenced  to  two  or  more 
terms  of  imprisonment  that  his  se(*ond  or  subsequent  sentence  shall 
commence  at  the  termination  of  the  first  or  other  prior  term  or 
terms,  and  that  his  imprisonment  must  be  continuous.  I  am 
unable  to  find  any  law  w^hereby  the  Board  of  Parole  are  given 
authority  to  discharge  a  prisoner  at  the  expiration  of  his  first 
term  to  give  him  the  benefit  of  a  parole  that  he  cannot  be  allowed 
to  exercise,  and  in  the  absence  of  any  statutory  authority  in  such 
board  I  do  not  think  it  had  the  power  to  authorize  the  release  of 
the  prisoner  Sehm,  or  to  order  him  to  be  discharged  from  the 
indeterminate  sentence  as  it  purported  to  do  on  November  11, 
1907.  The  power  of  the  Board  of  Parole  is  wholly  statutory, 
and  it  cannot  be  extended  to  include  authority  that  is  not  definitely 
given  or  fairly  implied  by  the  statute  under  which  it  is  acting. 

If  the  prisoner  referred  to  serves  the  two  terms  as  one  con- 
tinuing term,  and  his  behavior  justifies  it,  his  sentence  can  be 
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commuted  as  provided  by  article  IX  of  the  Prison  Law,  which 
will  very  materially  shorten  his  confinement,  but  I  am  of  the 
opinion  that  the  Board  of  Parole  had  no  power  or  authority  to 
shorten  it  by  parole  as  it  purported  to  do  by  the  action  taken  on 
November  11,  1907. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

A  ttomey-  Oeneral. 


Commission  on  State  Farm  for  Women, 

Appointment  of  Mrs.  Charles  L.  Guy,  as  a  member  of  the  Com- 
mission, lawful,  even  though  she  had  resigned  from  the 
Women's  Prison  Association. 

STATE  OF  NEW  YORK, 

Attorney-Genebal's  Office, 

Albany,  June  24,  1910. 

Hon.  Chables  E.  Hughes,  Governor,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  reply  to  your  request  for  an 
opinion  concerning  the  appointment  of  a  member  of  The  Commis- 
sion on  State  Farm  for  Women.  Your  communication  states  that 
pursuant  to  the  statute  authorizing  you  to  appoint  two  women  as 
members  of  this  Commission,  you  appointed  Mrs.  Charles  L.  Guy, 
who  was  at  that  time  a  member  of  the  Women's  Prison  Association 
of  Xew  York  city.  You  state  that  she  has  resigned  from  that 
association  and  is  not  now  a  member  thereof;  but  the  question 
has  arisen  whether  the  severing  of  her  relation  with  the  Women's 
Prison  Association  has  of  itself  vacated  her  membership  in  The 
Commission  on  State  Farm  for  Women. 

Chapter  467  of  the  Laws  of  1908,  which  is  an  act  to  establish 
a  State  farm  for  women,  provides  as  follows: 

"  The  superintendent  of  prisons,  the  president  of  the  state 
commission  of  prisons,  a  member  of  the  state  board  of  charities 
to  be  designated  by  the  governor,  and  two  women  to  be  ap- 
pointed by  the  governor,  one  of  whom  shall  be  a  member  of 
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the  Women's  Prison  Association  of  Xew  York  City,  are 
hereby  constituted  a  commission  to  be  known  as  ^  The  Com- 
mission on  State  Farm  for  Women.'  " 

A  member  of  this  Commission  is  a  State  officer  and  not  a  local 
one.  The  duties  imposed  upon  the  Commission  and  the  powers 
invested  in  it  are  to  be  exercised  in  behalf  of  all  the  people  of 
the  State.  The  intent  of  the  statute  was  to  secure  a  Commission, 
so  far  as  possible,  qualified  with  a  knowledge  of  matters  pertain- 
ing to  prison  affairs,  and  to  secure  these  qualifications  it  is  pro- 
vided that  one  of  the  women  appointees  should  be  a  member  of 
the  Women's  Prison  Association  of  New  York  city.  By  making 
the  Superintendent  of  Prisons  and  the  President  of  the  State 
Commission  of  Prisons  and  a  member  of  the  State  Board  of 
Charities  members  of  this  Commission,  it  was  sought  to  secure  a 
Commission  qualified  for  this  work.  If  the  Women's  Prison 
Association  of  New  York  city  were  to  pass  out  of  existence,  it 
could  not  be  argued  that  that  fact  would  vacate  the  membership 
of  Mrs.  Guy  upon  The  Commission  on  State  Farm  for  Women. 
In  my  judgment,  the  intent  of  the  statute  is  complied  with  if  the 
appointee  has  the  specified  requirements  at  the  time  the  appoint- 
ment is  made.  It  is  my  opinion,  therefore,  that  Mrs.  Guy  is  still 
a  lawful  member  of  The  Commission  on  State  Farm  for  Women. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 


Penal  Law  —  Sections  43,  1140fl^,  1530,  1710. 
Exhibition  in  the  State  of  New  York  of  moving  pictures  of  the 
Jeffries-Johnson  prize  fight,  held  at  Reno,  Nevada,  whether 
a  violation  of  statute. 

STATE  OF  NEW  YORK, 

Attorney-Geneeal's  Office, 

Albany,  August  22,  1910. 
Hon.  Chaeles  E.  Hughes,  Governor,  Albany,  N.  Y.: 

Dear  Sir. —  As  requested  by  you  in  your  communication  of  the 
3d  inst.,  I  have  examined  the  question  whether  the  exhibition  in 
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this  State  of  moving  pictures  of  the  Jeffries-Johnson  prize  fight 
recently  held  at  Reno,  Nevada,  violates  the  Penal  Law.  As  a 
result  of  this  investigation,  it  is  my  opinion  that  except  in  unusual 
circumstances  it  does  not. 

The  only  provisions  which  it  could  be  claimed  were  violated  by 
this  exhibition  are  sections  1530,  1140a  and  43  of  the  Penal  Law. 
The  first  of  these  sections  defines  a  public  nuisance  as  a  crime 
against  the  order  and  economy  of  the  State,  which  consists  in 
unlawfully  committing  an  act  which  "  annoys,  injures  or  en- 
dangers the  comfort,  repose,  health  or  safety  of  any  considerable 
number  of  persons,"  or  '^  offends  public  decency."  Section  1140a 
of  the  Penal  Law  makes  it  a  misdemeanor  to  advertise,  present  or 
participate  in  any  "  indecent,  immoral  or  impure  exhibition,  show 
or  entertainment,  which  would  tend  to  the  corruption  of  the  morals 
of  3'outh  or  others."  Section  43  of  the  Penal  Law  provides  penal- 
ties for  acts  offending  against  public  decency,  not  specifically  pro- 
hibited by  other  sections  of  the  law,  by  making  it  a  misdemeanor 
to  commit  any  act  which  "  seriously  disturbs  or  endangers  the 
public  peace  or  health  or  which  openly  outrages  public  decency." 

There  are  no  crimes  in  this  State  except  those  defined  by  statute 
(§22  Penal  Law).  Unless  the  statute  expressly  and  clearly  pro- 
hibits certain  acts  the  doing  thereof  will  not  be  held  to  be  pro- 
hibited under  the  rules  of  construction  applicable  to  penal  statutes. 
In  other  words,  by  a  fair  interpretation  of  the  terms  of  the  statute 
it  must  be  clear  that  the  act  or  acts  were  intended  to  be  prohibited. 
I  am  of  the  opinion  that  the  exhibitions  to  which  you  call  my 
attention  do  not  offend  public  decency  in  the  sense  in  which  those 
words  were  used  in  section  1530  and  section  43  of  the  Penal  Law 
above  mentioned.  It  is  also  my  opinion  that  they  do  not  constitute 
an  immoral  exhibition  or  show  "  which  would  tend  to  corruption 
of  the  morals  of  youth  or  others  "  as  those  words  are  used  in 
section  1140a  of  the  Penal  Law.  It  would  follow  from  this, 
therefore,  that  the  mere  giving  of  these  exhibitions  does  not  in 
itself  constitute  a  violation  of  the  Penal  Law. 

If,  however,  such  exhibitions,  as  a  matter  of  fact,  tended  to 
arouse  race  prejudice  or  to  instigate  any  considerable  number  of 
persons  to  deeds  of  violence,  they  would,  of  course,  become  public 
uiiisances  as  endangering  the  comfort,  repose  and  safety  of  the 
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community  and  would  be  violative  of  section  1530  of  the  Penal 
Law. 

I  have  not  overlooked  the  public  policy  of  this  State  as  declared 
in  section  1710  of  the  Penal  Law,  prohibiting  the  holding  of  prize 
fights  within  the  State,  nor  those  decisions  in  several  other  states 
in  which  it  is  held  that  the  giving  of  a  prize  fight  could  be  en- 
joined on  the  ground  that  it  is  a  public  nuisance.  But  in  my 
opinion,  there  is  a  difference  in  the  effect  upon  spectators  of  an 
actual  prize  fight  and  of  the  mere  visual  representation  of  such  a 
contest. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Barge  Canal. 

Abandonnuuit  of  Troy  Dam,  as  j)r()posed,  would  constitute  per- 
manent abandonment  to  the  United  States,  and  would  be 
unconstitutional,  since  it  is  part  of  the  canal  system  of  the 
State.  It  might  be  d(*stroyed  by  the  Superintendent  of  Public 
Works  with  the  consent  of  the  Canal  Board. 
(See  Opinion,  July  14,  1910.) 

STATE  OF  NEW  YORK, 

Att(>r\ky-Generai/s  Office, 

Albany,  Avyust  2'1,  1910. 

Honorable  Cjiarlks  E.  IIuoiie.s  Governor,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  communica- 
tion of  August  15,  1910,  accomimnied  by  copy  letter  to  the  Secre- 
tary of  War  from  W\  H.  Bixby,  Chief  of  Engineers  U.  S.  A., 
House  Document  Xo.  719,  01st  Congress,  Second  Session,  and 
copy  letter  to  you  from  Hon.  Frederick  C.  Stevens,  Superintendent 
of  Public  Works,  asking  my  opinion  with  respect  to  the  authority 
to  abandon  State  dam  and  lock  as  proposc^d,  and  if  such  authority 
exists,  by  whom,  and  the  manner  in  which  it  can  properly  be 
exercised. 
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1.  I  have  noted  carefully  the  suggestions  and  recommendations 
contained  in  the  letter  to  the  Secretary  of  War  and  in  the  House 
document  as  to  the  conditions,  limitations  and  restrictions  upon 
which  the  undertaking  of  the  proposed  work  by  the  United  States 
government  may  depend,  and  I  am  of  the  opinion  that  the  State 
of  Xew  York  may  not  constitutionally  abandon  the  said  dam  and 
lock,  "  as  proposed,"  as  that  would  contemplate  a  consequent  per- 
manent abandonment  and  surrender  to  the  Federal  government 
and  the  subsequent  maintenance  and*  operation  by  it  of  what  is 
now  a  part  of  the  canal  system  of  the  State  of  New  York. 

2.  I  am  of  the  opinion,  however,  that  the  State  may  destroy 
and  thereby  in  effect  abandon  the  existing  State  dam  and  lock, 
acting  through  its  State  Superintendent  of  Public  Works  (with 
the  approval  of  the  canal  board)  in  the  exercise  of  his  incidental 
powers  of  supervision  over  the  canals. 

The  provisions  of  the  leases  of  water  rights  and  privileges  at 
the  State  dam,  to  which  reference  is  made  in  the  various  papers 
accompanying  your  letter,  are  fully  set  forth  in  the  House  docu- 
ment at  page  18  and  reference  thereto  shows  that,  in  addition  to 
the  right  to  resume  control  or  limit  the  use  of  the  water  for  the  use 
of  any  State  canal,  there  is  also  saved  and  reserved  to  the  State 
the  right,  without  making  compensation  to  the  lessees  or  any  other 
persons  claiming  under  them,  wholly  to  abandon  or  destroy  the 
work,  by  the  construction  of  w^hich  the  surplus  water  has  been 
created,  whenever  in  the  opinion  of  the  Canal  Commissioners  the 
oceu])ation  and  use  of  said  work  shall  cease  to  be  advantageous 
to  the  State.  The  parties  of  the  first  part  to  the  lease  in  question 
were  the  Canal  Commissioners,  whose  powers  and  duties  under 
article  V,  section  3  of  the  Constitution  have  been  imposed  on  the 
Superintendent  of  Public  Works,  and  under  article  III,  section  15, 
subdivision  10,  of  the  Canal  Law,  the  Canal  Board  is  given  au- 
thority to  act  with  reference  to  the  leasing  or  disposal  of  surplus 
water. 

Treating  the  proposition  as  one  not  for  the  abandonment,  in  the 
sense  of  relinquishment  of  control,  of  any  part  of  the  canal  or  its 
management,  but  rather  in  the  nature  of  a  resumption  of  control 
of  the  water,  it  would  seem  that,  under  reservation  of  the  leases, 
the    Superintendent    of   Public   Works    (with    the    approval    of 
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the  Canal  Board),  if  he  is  of  the  opinion  that  it  will  be  advan- 
tageous to  the  State,  may  at  any  time  provide  for  the  destruction 
of  the  dam  in  question  and  the  consequent  extinguishment  of  all 
water  power  rights  and  privileges.  A  fuller  discussion  of  this 
matter  will  be  found  in  my  opinion  of  July  14,  1910,  referred  to 
in  the  letter  to  you  from  the  Superintendent  of  Public  Works. 
Very  respectfully, 

EDWARD  R.  O'MALLEY, 
»  Attorney-General. 


Forest,  Fish  and  Game  Law  —  Sections  98,  240. 
Interpretation  of  statute  prohibiting  importation  and  sale  of  cer- 
tain birds  and  plumage  after  July  1,  1911. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  18,  1910. 
Hon.  Horace  White,  Governor,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  communica- 
tion of  October  10,  1910,  enclosing  a  letter  to  you  under  date  of 
October  5,  1910,  from  the  Acting  Secretary  of  State  of  the  United 
States,  transmitting  copy  of  a  letter  under  date  of  September  27, 
1910,  from  the  French  Ambassador,  and  requesting  my  opinion  as 
to  the  interpretation  of  the  law  of  the  State  of  New  York  prohibit- 
ing the  importation  into  and  sale  of  certain  birds  on  and  after 
July  1,  1911.  I  assume  that  the  law  referred  to  is  found  in  sec- 
tion 98  and  subdivision  18  of  section  240  of  the  Forest,  Fish  and 
Game  Law  of  the  State  of  New  York  as  amended  in  1910.  Section 
98  of  that  law  reads  as  follows : 

"Section  98.  Certain  wild  birds  protected. — ^Wild  birds 
other  than  the  English  sparrow,  crow,  hawk,  crow-blackbird, 
snow-owl,  great  homed  owl  and  kingfisher,  shall  not  be  taken 
or  possessed  at  any  time,  dead  or  alive,  except  under  the  au- 
thority of  a  certificate  issued  under  this  chapter.  No  part  of 
the  plumage,  skin  or  body  of  any  bird  protected  by  this  section 
or  of  any  birds  coming  from  without  the  state  whether  be- 
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longing  to  the  same  or  a  different  species  from  that  native  to 
the  state  of  New  York,  provided  such  birds  belong  to  the  same 
family  as  those  protected  by  this  chapter  shall  be  sold  or  had 
in  possession  for  sale.  The  provision  of  this  section  shall  not 
apply  to  game  birds  for  which  an  open  season  is  provided  in 
this  chapter;  excepting  that  quail,  English  pheasants  and 
Hungarian  partridges  shall  not  be  taken  at  any  time  in  Rich- 
mond county  prior  to  the  year  nineteen  hundred  and  four- 
teen." 

Subdivision  18  of  section  240  of  the  law  reads  as  follows: 

"  Section  240.  Definition. —  18.  Plumage  includes  any 
part  of  the  feathers,  head,  icings  or  tail  of  any  bird,  and 
wherever  the  word  occurs  in  this  chapter  reference  is  had 
equally  to  plumage  of  birds  coming  from  without  the  state  as 
to  that  obtained  within  the  state,  but  it  shall  not  be  construed 
to  apply  to  the  feathers  of  birds  of  paradise,  ostriches,  do- 
mestic fowl  or  domestic  pigeons." 

The  italicised  provisions  of  the  sections  quoted  are  to  take  effect 
on  the  first  day  of  July,  1911. 

The  French  Ambassador,  in  the  letter  above  referred  to,  says: 

"  It  seems  that  the  law  gives  a  list  of  the  birds  that  may  be 
imported  and  another  naming  those  whose  importation  is  pro- 
hibited. Xow  there  exists  a  large  number  of  birds  which  do 
not  appear  on  either  list.  According  to  the  usual  principles 
of  law,  prohibitions  being  of  a  limitative  character,  the  mer- 
chants concerned  hold  that  birds  that  are  not  specified  may, 
doubtless,  be  freely  imported  into  the  United  States  as  here- 
tofore. They  would  be  glad,  however,  to  be  so  assured  in 
order  to  avoid  any  difficulty." 

As  will  appear  from  an  examination  of  the  sections  above 
quoted,  the  law  does  not  give  any  list  of  the  birds  which  may  be 
imported  or  whose  importation  is  prohibited.  The  question  has 
been  raised  whether  the  plumage,  skin  or  body  of  a  bird  desired 
to  be  imported  belonged  to  a  species  native  to  the  State  of  Xew 
York  and  protected  by  the  Forest,  Fish  and  Game  Law,  or  if  not 
belonging  to  a  species  native  to  the  State  of  New  York,  whether  it 
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belonged  to  the  same  family  as  one  of  the  birds  protected  by  the 
law.  This  is  a  question  primarily  to  be  determined  by  an  orni- 
thologist. I  am  advised  that  in  June,  1910,  the  Forest,  Fish  and 
Game  Commissioner  of  the  State  of  Jfew  York  employed  the  ser- 
vices of  Mr.  DeW.  Miller  of  Ifew  York  City,  an  ornithologist  of 
high  repute,  to  compile  a  list  of  birds  which  belong  to  the  same 
species  as  those  native  to  the  State  of  New  York  and  protected  by 
such  law  and  also  a  list  of  birds  not  belonging  to  the  same  species 
but  which  belong  to  the  same  families.  Another  list  was  likewise 
compiled  giving  the  names  of  birds  not  belonging  to  the  same 
species  as  those  native  to  the  State  of  Xew  York  and  protected  by 
the  law  and  not  belonging  to  the  same  families  as  those  protected  by 
the  law. 

These  are  the  lista  to  which  the  French  Ambassador  doubtless 
refers  as  containing  the  names  of  birds,  the  importation  of  whose 
plumage  is  prohibited  by  the  law,  and  of  those,  the  importation  of 
whose  plumage  is  not  prohibited,  but  such  lists  seem  to  be  no  more 
than  the  interpretation  by  the  Forest,  Fish  and  Game  Commis- 
sioner as  to  the  application  of  the  law  in  question  to  the  specific 
birds  named  in  the  several  lists. 

If  there  are  birds  whose  names  are  not  contained  in  either  of 
the  lists,  it  would  still  be  a  question  for  the  ornithologist  to  decide 
in  which  list  they  should  properly  be  included. 

I  have  obtained  from  the  Forest,  Fish  and  Game  Commissioner 
a  copy  of  the  lists  in  question  which  I  take  pleasure  in  transmit- 
ting to  you  with  this  opinion. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General. 

List  of  Birds  the  iMroRTATioN  of  Whose  Plumage  is  Pro- 
hibited. 

Small  owls  (commonly  called  screech  owls). 

Yellow  finches  (commonly  called  gold  finch). 

Green  merles  (glossy  starling). 

Yellow  heron. 

Booby. 

Snow  birds  (bunting). 
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Hawk. 

"White  foot  eagle. 

Marabout. 

Ferde  Lance. 

Condor. 

Magpies. 

Tourterelle  des  Bois. 

Owls  Kussie. 

Albinos  (white  tern). 

Green  merle  (starling). 

Marabout  (stork). 

Merle  (starling). 

Brown  heron. 

Grey  heron. 

Alouottes  (skylark). 

Green  ibis. 

Red  ibis. 

Pelican. 

Eagle. 

Gros  bouvreuil  (haw  finch). 

Jasouer  queue  jaune  (wax  wing). 

Petit  hirondelle  Formosa  (swift). 

Pinson  des  Ardonnes  (brambling). 

Bruants  (bunting). 

Grives  royal  (thrush). 

Chardonnerets  (gold  finch). 

Blue  manakin. 

Grives  marron  (thrush). 

Black  tanager. 

Dark  pigeon. 

Garnet  dull  tanager. 

Red  tanager. 

Blue  jays. 

Hirondelle  Formosa  (swift). 

Etourneaux  (starling) . 

Bergonnettes  marron  (bunting). 

Grisselle  (tern). 

Tourterelle  Collier  Espagne  (turtle  dove). 
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Monatos  (starling). 

Pios  Crieches  Indes  (shrike). 

Petit  Hirondelle  de  Cheminee  (swallow). 

Pies  bleues  (blue  jay). 

Petit  bouvrenils  (bull  finch). 

Starlings. 

Pincon  male  chaffinch. 

Pigeons  (bronze  Malacca), 

Night  heron. 

Figuier  brown  head  tanagcr. 

Garnet  tanager. 

Veddiers  (green  finch). 

Eveques  (starling). 

Dominoes  (sooty  tern). 

Petit  martin  pecheur. 

Eagle. 

Miroir  ruffe  (stork). 

Pelican. 

List  of  Birds  the  Importation  of  Whose  Plumage  is  Not 

Prohibited. 

Senegal  rolliers  (commonly  called  rollers). 

Guepiers. 

Large  red  parrots. 

Satyr  (a  species  of  pheasant). 

Japanese  green  pheasant. 

Goura  (commonly  called  crown  pigeon). 

Harphang  (commonly  called  snowy  owl). 

Velvet  bird. 

Six  filet  (paradise  bird). 

Pilet  (species  of  duck). 

Duck. 

Partridge. 

Tetras  lyre  (European  black  cock). 

Grouse  (partridge  tail). 

Aras  (commonly  called  macaw). 

Outarde  (commonly  called  bustard). 

Forest  pigeon. 
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Faisanes  (European  pheasant). 

Japanese  brown  pheasant. 

Impeyan. 

Guinea  fowl. 

Khea  (South  American  ostrich). 

Touroucon. 

Peacock. 

Tetras. 

Plover  tail. 

Partridge  wing. 

Junglecock. 

Hawk. 

Calfats  gris  (European  sparrow). 

Blue  guepier  (honey  creeper). 

Eed  head  manakin. 

Male  loriet. 

Snipes  (marsh  sandpiper). 

Tgnicolores  (weaver  bird). 

Calfats  brun  (weaver  bird). 

Yellow  head  manakin. 

Ring  neck  plover. 

Touracco  rouge  (plantain  bird). 

Breves-pitta. 

Eed  head  blue  body  manakin. 

Small  ring  neck  plover. 

Dark  snipes  (green  sandpiper). 

Kolliers  Senegal  (rollers). 

Green  parrots. 

Choucas  (jackdaw). 

Snipe  (green  plover). 

Figuier  (black  head  honey  creeper). 

Becassine  a  poix  (painted  snipe). 

Calf  at  Isabelle  (weaver  bird). 

Parrots  ailes  striees. 

Touracco  vertes  (plaintain  eater). 

Qrives,  grises,  hypsipetes. 

Golden  oriole. 

Chicken  feathers  of  all  kinds. 
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English  pheasant  plumage  of  all  kinds. 

Chinese  golden  pheasant. 

Chinese  silver  pheasant. 

Turkeys  of  all  kinds. 

Goose  plumage  of  all  kinds. 

Swan  plumage  of  all  kinds. 

Grouse  plumage  of  all  kinds. 

Woodcock. 

Kooster  tails  of  all  kinds. 

East  India  fruit  pigeon. 

Xumidie  (crossoptilon  pheasant). 


State  Inslitutions  —  State  Hospitals. 
Failure  of  member  of  board  of  managers  to  attend  regular  meet- 
ings of  the  board.     When  the  "  six  months  "  begins  to  run. 
(Section  42,  Insanity  Law.) 

STATE  OF  NEW  YORK, 

Attorxey-Geneilvl's  Office, 

Albany,  November  4,  1910. 

Hon.  IIouACE  White,  Govenwr,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  27th  ultimo  stating  that 
one  of  the  managers  of  the  Bingham  ton  State  Hospital  has  at- 
tended no  regular  meeting  of  the  board  of  managers  sinoe  March 
29,  1910,  and  asking  whether  this  constitutes  a  failure  for  six 
months  to  attend  the  regular  meetings  of  the  board  within  the 
meaning  of  section  42  of  the  Insanity  Law. 

This  section  provides  in  part  as  follows: 

''  If  any  manager  fails  for  a  period  of  six  months  to  attend 
the  regular  meetings  of  the  board  of  which  he  is  a  member, 
the  secretary  of  the  board  shall  notify  the  governor  of  such 
absence,  with  any  explanation  thereof  which  may  be  sub- 
mitted by  such  manager,  and  unless  the  governor  shall,  within 
thirty  days  thereafter,  notify  the  secretary  that  he  has  ex- 
cused  such   manager   for   such   absence,   the   office   of   such 
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manager  shall  thereupon  be  deemed  to  be  vacant;  and  if  any 
manager  fails  for  one  year  to  attend  such  regular  meetings, 
his  office  shall  become  vacant." 

It  appears  from  your  letter  that  the  next  regular  meeting  of  the 
board  after  March  29  was  April  29,  and  that  the  last  regular  meet- 
ing was  held  on  October  11. 

It  is  my  opinion  that  the  period  of  six  months  specified  in  this 
section  does  not  begin  to  run  until  there  has  been  a  failure  to  at- 
tend a  regular  meeting.  The  manager  should  not  be  regarded  as 
in  default  until  he  has  actually  committed  a  default.  It  therefore 
follows  that  the  six  months  period  did  not  commence  to  run  until 
the  failure  to  attend  the  meeting  of  April  29,  and  that  it  was  not 
completed  until  October  29. 

Very  respectfully  yours, 

EDWAKD  R.  O'M ALLEY, 

Attorney-General. 


Election  Law  —  Sections  292,  293  — -  Tie  Votes. 
Failure  of  city  of  Watervliet  to  elect  alderman  for  fifth  ward  at 
election  held  Xovember  8,  1910.    Right  of  Governor  to  issue 
proclamation  for  special  election,  present  alderman  holding 
over  until  successor  is  elected. 

STATE  OF  IS^EW  YORK, 

Attorxey-Gexeral's  Offk^e, 

At.raxy,  Noremhcr  29,  1910. 

Hon.  Horace  White,  Governor  of  the  State  of  New  Yorh,  Exe- 
cutive Chamher,  Albany,  N.  Y,: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  a  certain 
resolution  adopted  by  the  common  council  of  the  city  of  Water- 
vliet and  of  a  communication  from  John  Franey,  county  clerk  of 
the  county  of  Albany,  both  relating  to  the  failure  to  elect  an 
alderman  in  the  fifth  ward  of  the  city  of  Watervliet,  at  the  election 
held  therein  on  th(»  8th  day  of  Xovember,  1910,  which  have  been 
forwarded  by  yon  to  my  department  for  advice  regarding  the 
same. 
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It  appears  from  the  resolution  of  the  common  coimcil  and  state- 
ment of  the  county  clerk  that  at  the  general  election  held  on  the 
8th  day  of  November,  1910,  in  the  fifth  ward  of  the  city  of  Water- 
vliet,  Albany  county,  one  Isaac  G.  Braman  was  a  candidate  upon 
the  Republican  ticket  for  the  position  of  alderman  in  and  for  said 
ward,  and  that  James  J.  Callahan  was  a  candidate  upon  the  Demo- 
cratic and  Independence  League  tickets  for  the  same  position,  and 
that  each  candidate  received  211  votes,  thus  making  a  tie  vote  as 
between  the  two  candidates.  John  Breen  also  received  seven  votes 
and  Edwin  Beyer  received  three  for  the  same  office,  but  inasmuch 
as  no  candidate  received  a  plurality  of  all  the  votes  cast,  there  was 
a  failure  to  elect  anyone  to  the  office. 

It  is  provided  by  section  292  of  the  Election  Law  in  part,  as 
follows : 

"  Upon  the  failure  to  elect  to  any  office,  except  that  of 
governor  or  lieutenant-governor,  at  a  general  or  special  elec- 
tion, at  which  such  office  is  authorized  to  be  filled,  or  upon 
the  death  or  disqualification  of  a  person  elected  to  office  be- 
fore the  commencement  of  his  official  term,  or  upon  the  occur- 
rence of  a  vacancy  in  any  elective  office  which  can  not  be 
filled  by  appointment  for  a  period  extending  to  or  beyond  the 
next  general  election  at  which  a  person  may  be  elected 
thereto,  the  governor  may  in  his  discretion  make  proclama- 
tion of  a  special  election  to  fill  such  office,  specifying  the  dis- 
trict or  county  in  which  the  election  is  to  be  held  and  the  day 
thereof,  which  shall  not  be  less  than  twenty  nor  more  than 
forty  days  from  th6  date  of  the  proclamation." 

The  above  covers  every  office  except  Governor  and  Lieutenant- 
Governor,  unless  special  provision  is  otherwise  made,  and  I  fail 
to  find  any  conflicting  j)rovision  in  the  charter  of  the  city  of 
Watervliet,  and  therefore  the  section  above  quoted  applies  to  con- 
ditions now  existing  in  the  fifth  ward  of  such  city. 

By  section  293  of  the  Election  Law  it  is  made  the  duty  of  the 
Secretary  of  State,  upon  the  filing  in  his  office  of  a  proclamation 
for  a  special  election,  to  transmit  to  the  county  clerk  of  the  county 
in  which  it  is  to  be  held,  a  notice  of  the  office  to  be  voted  for  at 
such  special  election,  and  the  election  then  proceeds  according  to 
the  Election  Law. 
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The  failure  to  elect  does  not  work  a  vacancy  in  the  oflSce  and  the 
present  incumbent  will  continue  to  hold  over  and  exercise  the  func- 
tions thereof  until  a  successor  is  elected  and  qualified. 
People  ex  rel.  Kehoe  v.  Fitchie,  76  Ilun,  81. 
The  Governor's  right  to  issue  a  proclamation  under  section  292 
of  the  Election  Law  is  strictly  within  his  discretion  and  may  or 
may  not  be  exercised  as  he  may  decide,  but  until  it  is  exercised 
and  a  new  election  is  had  and  a  successor  is  elected,  the  present 
alderman  will  have  authority  to  act  and  hold  the  oflSce. 
Yours  truly, 

EDWAED  R.  O'MALLEY, 

Attomey-GeneraL 


Forest,  Fish  and  Game  Commission. 

Investigation  of  affairs  of.  Disclosure  of  communications  from 
attorneys  in  connection  with  negotiations  with  Forest  Pur- 
chasing Board.  Whether  such  correspondence  is  privileged 
under  section  835,  Code  of  Civil  Procedure. 

STATE  OF  :N^E\V  YORK, 

Attorney-Gexebal's  Office, 

Albany,  April  5,  1910. 

ITon.  H.  Leroy  Austin,  Special  Commissioner,  Executive  Cham- 
ber, Albany,  N.  Y.: 

My  Dear  Sir. —  I  acknowledge  your  letter  of  the  28th  ult., 
asking  my  opinion  regarding  the  following  question  which  has 
arisen  in  connection  with  your  investigation  of  the  management 
and  affairs  of  the  Forest,  Fish  and  Game  Commission  and  the 
Forest  Purchasing  Board. 

You  state  that  a  firm  of  Xew  York  attorneys  lately  represented 
a  party  who  owned  a  large  tract  of  land  in  the  Adirondack  Park 
and  on  l)ehalf  of  their  client  conducted  negotiations  with  the 
Forest  Purchasing  Board  for  the  purchase  of  such  lands  by  the 
State.  They  had  considerable  correspondence  in  reference  to  the 
matter  with  State  officials  and  also  with  a  third  party  who  was 
likewise  negotiating  for  the  purchase  of  these  lands  and  did  sub- 
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scquently  purchase  them  and  sell  them  to  the  State.  You  desire 
to  inspect  the  correspondence  which  passed  between  these  attor- 
neys and  the  State  and  between  them  and  the  third  party,  but  the 
attorneys  raise  the  claim  that  the  correspondence  is  privileged 
under  section  835  of  the  Code  of  Civil  Procedure.  You  ask  my 
opinion,  therefore,  as  to  whether  they  have  the  right  to  assert 
privilege  as  to  the  following  classes  of  communications: 

1.  Letters  from  the  attorneys  to  State  officials. 

2.  Letters  received  by  the  attorneys  from  State  officials. 

3.  Letters  from  the  attorneys  to  the  third  party,  not  their 
client. 

4.  Letters  received  by  the  attorneys  from  the  third  party. 
§  835  of  the  Code  of  Civil  Procedure  provides  as  follows: 

"  §  835.  Attorneys  and  counselors  not  to  disclose  com- 
munications.—  An  attorney  or  counselor-at-law  shall  not  be 
allowed  to  disclose  a  communication  made  by  his  client  to 
him,  or  his  advice  given  thereon,  in  the  course  of  his  pro- 
fessional employment  nor  shall  any  clerk,  stenographer  or 
other  'person  employed  by  such  attorney  or  counselor  be 
allowed  to  disclose  any  such  communication  or  advice  given 
thereon." 

It  is  clear,  on  examination,  that  there  is  nothing  contained  in 
this  section  which  makes  privileged  any  communications  had 
between  the  attorneys  and  any  person  other  than  their  client.  I 
therefore  advise  you  that  none  of  the  correspondence  referred  to 
above  is  entitled  to  be  regarded  as  privileged  under  this  section 
of  the  Code. 

Very  truly  yours, 

EDWARD  K.  O'MALLEY, 

Attorney-General. 
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OPINIONS  RENDERED  THE  LIEUTENANT- 
GOVERNOR. 


State  Fair  Commission  —  State  Finance  Law  —  Section  37. 
Sale  of  team  of  horses  by  State  Fair  Commission  and  right  to  re- 
invest the  money  for  another  team  legal  under  provisions  of 
article  13,  section  249,  chapter  9,  Laws  1909,  creating  Com- 
mission. Section  37  Finance  Law  not  applying  to  said  Com- 
mission. 

STATE  OF  NEW  YORK, 

Attorxey-Gexeral's  Office, 

Albany,  ^lay  10,  1910. 
Hon.  Horace  White,  Lieutenant-Governor,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  yours  of  the  6th  inst.,  inclosing  a  let- 
ter from  A.  E.  Brown,  treasurer,  addressed  to  you,  in  -svhich  he 
states  that  he  has  in  his  possession  a  check  for  $325  in  payment 
of  a  pair  of  horses  sold  by  Commissioner  Perren,  said  horses  being 
the  property  of  the  State  Fair,  and  asking  what  disposition  he 
shall  make  of  said  check,  and  your  letter  wherein  you  state  *^  I  am 
informed  that  ^Ir.  Perren  believes  the  Commission  has  a  right  to 
expend  this  money  for  the  purposes  of  the  State  Fair.  It  is  very 
desirable  that  it  be  expended  for  a  new  team  of  horses.  My  in- 
formation is  that  the  horses  that  were  sold  were  unfit  for  the  use 
of  the  Commission.  It  is  also  necessary  to  procure  new  horses 
suitable  for  this  work,"  and  asking  whether  or  not  it  would  be 
lawful  to  expend  this  money  as  alx)ve  indicated.  I  beg  to  state  as 
follows: 

Section  37  of  the  State  Finance  Law  provides: 

"  Every  state  officer,  employee,  board,  department  or  com- 
mission receiving  money  for  or  on  behalf  of  the  State  from 
fees,  penalties,  costs,  fines,  sales  of  property,  or  otherwis(\ 
.  .  .  shall  on  the  fifth  day  of  each  month  pay  to  the  state 
treasurer  all  such  money  received  during  the  preceding 
month  .  .  .  This  section  shall  be  deemed  to  supersede  any 
other  provision  of  this  chapter  or  of  any  other  general  or 
special  law  inconsistent  therewith." 
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This  would  seem  to  be  conclusive  were  it  not  for  the  provisions 
of  article  13  of  chapter  9  of  the  Laws  of  1909,  which  creates  the 
State  Fair  Commission  and  defines  their  powers  and  duties,  and 
particularly  section  294  which  provides: 

*^  The  commission  shall  receive  all  moneys  payable  to  the 
state  on  account  of  said  fair,  and  make  all  disbursements 
therefrom  and  also  from  any  appropriation  made  for  that 
purpose  by  the  legislature  as  may  be  needed,  from  time  to 
time,  in  carrying  on  the  work  of  the  commission.  The  pro- 
visions of  section  thirty-seven  of  the  state  finance  law  re- 
quiring that  money  received  for  or  on  behalf  of  the  state 
shall  be  paid  monthly  into  the  state  treasury  shall  not  apply 
to  the  state  fair  commission,  and  such  commission  may  pay 
from  the  race  and  other  entry  fees,  gate  admissions  and  other 
receipts  of  such  fair  such  expenses  as  shall  be  necessary  for 
the  proper  conduct  of  the  fair  and  the  purposes  of  the  com- 
mission. On  or  before  the  first  day  of  January  of  each  year 
the  commission  shall  pay  to  the  state  treasurer  any  balance 
remaining  in  their  hands  received  in  connection  with  the 
state  fair,  and  at  the  same  time  file  with  the  comptroller  an 
itemized  verified  report  showing  all  receipts  and  disburse- 
ments for  state  fair  purposes  since  the  last  report,  together 
with  the  vouchers  therefor  approved  by  said  commission." 

It  is  therefore  obvious  that  the  Legislature  intended  to  and  did 
exempt  the  State  Fair  Commission  from  the  provisions  of  section 
37  of  the  State  Finance  Law.  The  money  in  question  is  money 
received  from  the  sale  of  a  team  of  horses  which  had  become  unfit 
for  the  use  of  the  Commission. 

I  am  therefore  of  the  opinion  that  the  reinvestment  of  this 
money  for  another  team  is  legal  and  proper  in  view  of  the  statute, 
which  provides  that  moneys  received  by  the  Commission  are  not 
to  be  paid  to  the  State  Treasurer  as  provided  by  section  37  of  the 
State  Finance  Law  but  are  to  go  into  the  hands  of  the  Commission, 
and  which  authorizes  the  Commission  to  pay  out  of  such  moneys 
"  such  expenses  as  shall  be  necessary  for  the  proper  conduct  of  the 
fair  and  the  purposes  of  the  Commission." 
Very  truly  yours, 

EDWAED  R.  O'MALLEY, 

Attomey-OeneraL 
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OPINIONS  RENDERED  THE  SECRETARY  OF  STATE. 


Stock  Corporation   Law  —  Section   02  —  Beductioii  of   Capital. 

Language  of  statute  ^"'rediieecl  capital "  implies  capital  stock  ex- 
clusively, not  corporate  assets. 

(See  opinion  January  16,  1895,  p.  64,  Report;  June  27,  1895,  p. 
173,  Report;  letter  August  23,  1905,  L.  B.  88,  p.  750;  Feb- 
ruary 12',  1906,  L.  B.  92,  p.  132.) 

STATE  OF  NEW  YORK, 

Attorney^General's  Office, 

Albany,  January  10,  1910. 
Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  the  request  for  an  opinion  regarding  the 
construction  of  section  62  of  the  Stock  Corporation  Law,  embodied 
in  the  letter  of  6th  inst.,  from  your  deputy,  Mr.  Fennell,  I  beg 
to  advise  that  I  have  given  the  matter  careful  attention  and  that 
my  opinion  is  as  follows : 

Section  62  of  the  Stock  Corporation  Law  provides  in  part  as 
follows : 

"Increase  or  reduction  of  cAPrrAL  stock.  Any 
domestic  corporation  may  increase  or  reduce  its  capital  stock 
in  the  maimer  herein  provided,  but  not  above  the  maximum  or 
below  the  minimum,  if  any,  prescribed  by  general  law  govern- 
ing corporations  formed  for  similar  purposes.  If  increased, 
the  holders  of  the  additional  stock  issued  shall  be  subject  to 
ihe  same  liabilities  with  respect  thereto  as  are  provided  by 
law  in  relaticm  to  the  original  ca})ital ;  if  reduced,  the  amount 
of  its  del)ts*and  liabilities  shall  not  exceed  the  amount  of  its 
reduced  capital,  unless  an  insurance  corporation,  in  which 
ease  the  amount  of  its  debts  and  liabilities  shall  not  exceed 
the  amount  of  its  reduced  capital  and  other  assets.  The 
owner  of  any  stock  shall  not  be  relieved  from  any  liability 
existing  prior  to  the  reduction  of  the  capital  stock  of  any  stock 
corporation.     If  a  banking  corporation,  whether  the  capital 
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be  increased  or  redueed,  its  a«=5sets  shall  at  least  1x3  equal  to  its 
debts  and  liabilities  and  the  capital  stock,  as  increased  or 
reduced." 

The  que.-tion  Avhich  you  ask  is  whether,  in  the  provision  that 
'*  if  reduced,  the  amount  of  its  debts  and  liabilities  shall  not 
exceed  the  amount  of  its  reduced  capital,"  the  words  "  reduced 
capital "  refer  to  caj)ital  stock  or  the  entire  corporate  assets. 

It  is  true  that  in  many  instances  the  word  "  capital  "  is  used  to 
represent  entire  corporate  assets,  but  it  is,  in  my  opinion,  clear 
from  a  perusal  of  the  lan2:un|2:e  of  the  entire  section  that  the  word 
as  here  used  refers  exclusively  to  capital  stock.  Wherever  the 
contrary  meaning  is  intended  you  will  observe  that  the  statute 
uses  the  expres^^ion  "  reduced  capital  and  other  assets  "  or  similar 
language. 

I  therefore  advise  you  that  under  the  provision  of  this  section 
no  company  can  reduce  its  capital  stock  to  such  an  extent  that  the 
capital  stock  so  reduced  is  less  than  the  amount  of  its  debts  and 
liabilities. 

Very  truly  yours, 

'  EDWARD  R.  O'MALLEY, 

Attorney-General. 


A^VrA:  Corporation  Latr  —  Section  51. 
^lilton  Drug  Comj)any,  proposal  to  incorporate  under  Business 
Corporations  Law.  Clause  in  certificate  providing  that 
shares  of  stock  can  not  be  transferal)lc  without  consent  in 
waiting  of  board  of  directors,  is  invalid  and  against  public 
policy.     (Fidier  v.  Bush,  .'55  llun,  041.) 

STATE  OF  XEW  YORK, 

Attorxey-Generat/.s  Office, 

Aluaxv,  Fehruarji  7,  IIMO. 

Hon.  Samfkl  S.  Kokxk;,  Secretary  of  State.  Alljany,  N.  Y.: 

Dear  Sir. —  T  acknowledge  your  letter  of  the  15th  ultimo  en- 
closing ])ropose(l  certificate  of  incor|)oration  of  the  ifilton  Drug 
Company  which  proposes  to  incorporate  under  the  Business  Cor- 
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poration  Law,  and  asking  my  opinion  as  to  the  legality  of  one  of 
the  provisions  of  this  certificate.  The  clause  in  question  is  as  fol- 
lows : 

"  The  shares  of  stock  of  this  corporation  shall  not  under 
any  conditions  be  transferable  without  the  consent  in  writing 
of  a  majority  of  the  board  of  directors  and  the  granting  of 
such  consent  shall  rest  wholly  within  the  personal  discretion 
of  said  board  of  directors." 

I  have  carefully  examined  the  question  as  to  the  legality  of  this 
provision,  and,  in  my  opinion,  it  cannot  be  sustained.  I  find  no 
specific  provision  of  law  authorizing  it  to  be  inserted  in  the  certifi- 
cate of  incorporation.  On  the  contrary,  section  51  of  the  Stock 
Corporation  Law  providing  that  transfers  of  stock  by  stockholders 
indebted  to  the  corporation  may  be  prohibited  by  the  directors 
under  certain  circumstances,  imj)lics,  in  my  judgment,  that  the 
directors  cannot  have  general  power  to  prevent  the  transfer  of 
stock  in  the  hands  of  stockholders. 

It  might  be  claimed  that  the  provision  was  valid  as  a  term  of  a 
contract  between  the  stockholders,  entered  into  at  the  time  the 
stock  was  acquired.  It  is  frequently  held  that  the  provisions  of  the 
certificate  of  incorporation  become  part  of  the  agreement  under 
which  the  stockholder  holds  his  stock.  Ui^on  this  theory,  for 
instance,  the  courts  have  recently  decided  that  a  provision  limiting 
the  right  of  common  stockholders  to  vote  in  the  management  of  the 
corporation  is  valid  and  binding  as  a  contractual  agreement. 

People  ex  rel.  Brown  v.  Kocnig,  133  App.  Div.  756. 

It  is  my  opinion,  however,  that  even  if  this  clause  is  regarded 
as  part  of  a  contract,  it  is  still  invalid  under  the  decisions  in  this 
State,  as  being  against  public  policy.  It  was  held  in  the  case  of 
Fisher  v.  Bush,  35  Hun,  64:1,  that  an  agreement  between  stock- 
holders not  to  sell  their  stock  in  a  certain  corporation  without  the 
concurrent  consent  of  all  signers  of  the  instrument  was  void  as  in 
restraint  of  trade  and  against  public  policy.  This  decision  has 
frequently  been  recognized  and  applied. 

Brown  v.  Britton,  41  App.  Div.  57. 

Hey  V.  Dolphin,  92  Hun,  1>37. 

Kennon  v.  Sullivan  County  Club,  26  App.  Div.  213. 
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It  is  therefore  my  opinion  that  under  the  principle  of  these 
decisions  the  clause  in  question  is  invalid  as  in  restraint  of  trade 
and  against  public  policy  even  if  it  could  be  regarded  as  a  part  of 
the  contractual  agreement  consented  to  by  the  stockholders.  I 
therefore  advise  you  that  the  proposed  certificate  should  not  be 
filed  in  your  ofiice. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Corporations  —  Voting  Power  of  Stockholders. 

Empire  Forwarding  Company.  Secretary  of  State  may  file  cer- 
tificate of  incorporation  containing  provisions  that  stock- 
holders may  be  entitled  to  one  vote  irrespective  of  the  number 
of  shares  they  own.    (Cons.  Gen.  Corp.  Law,  sections  10,  23.) 

(See  opinion,  February  13,  1908;  letter,  March  12,  1909,  L.  B. 
101,  p.  812 ;  letter.  May  14,  1909,  L.  B.  104,  p.  401 ;  letter, 
June  21,  1909,  L.  B.  105,  p.  938;  letter,  July  22,  1909, 
L.  B.  107,  p.  260;  opinion,  August  26,  1909,  p.  323,  Report; 
opinion  August  31,  1909,  p.  325,  Report.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  21,  1910. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  February  25  received,  enclosing  pro- 
posed certificate  of  incorporation  of  the  Empire  Forwarding  Com- 
pany. You  ask  an  opinion  from  this  office  as  to  whether  the  cer- 
tificate is  entitled,  under  the  law,  to  be  filed  in  your  oflSce, 
containing  a  provision  to  the  effect  that  '*  stockholders  shall  be 
entitled  to  one  vote  in  the  corporation,  irrespective  of  the  number 
of  shares  held  therein  by  any  one  stockholder." 

The  provisions  of  law  bearing  on  this  question  are  found  in  the 
Consolidated  General  Corporation  Law,  comprising  subdivision  2 
of  section  10,  which  reads  as  follows: 
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"  The  certificate  of  incorporation  of  any  corporation  may 
contain  any  provision  for  the  regulation  of  the  business  and 
the  conduct  of  the  affairs  of  the  corporation,  and  any  limita- 
tion upon  its  powers,  or  upon  the  powers  of  its  directors  and 
stockholders,  which  does  not  exempt  them  from  the  perform- 
ance of  any  obligation  or  the  performance  of  any  duty  im- 
posed by  law." 

They  are  also  found  in  section  23  of  the  same  law,  which  pro- 
vides : 

"  Unless  otherwise  provided  in  the  certificate  of  incorpora- 
tion, every  stockholder  of  record  of  a  stock  corporation  shall 
])e  entitled  at  every  meeting  of  the  corporation  to  one  vote 
for  every  share  of  stock  standing  in  his  name  on  the  books  of 
the  corporation." 

The  recent  decision  of  the  Appellate  Division,  First  Depart- 
ment, in  People  ex  rel.  Browne  v.  Koenig,  holds  in  substance  that 
stockholders  may  agree  amongst  themselves  as  to  the  manner  in 
which  the  voting  privilege  of  the  stock  may  be  exercised,  and  that 
such  agreement,  being  merely  a  part  of  the  contract  assented  to  by 
every  purchaser  of  stock,  is  not  unlawful.  Such  a  restriction  on 
the  right  of  voting  is  not  regarded  in  the  same  light  as  a  restriction 
upon  the  right  of  transfer  of  the  stock,  which,  as  I  recently  ad- 
vised you,  is  held  to  be  contrary  to  public  policy. 

Under  the  principle  established  by  this  decision,  therefore,  I 
must  advise  you  that  there  is  no  objection  to  the  filing  of  the  cer- 
tificate of  incorporation  here  in  question,  and  that  the  provision 
therein  contained  to  the  effect  that  the  stockholders  shall  be 
entitled  to  one  vote  irrespective  of  the  number  of  shares  which 
they  own,  is  legal.  This,  of  course,  would  not  in  any  way  affect 
the  specific  provisions  of  law  requiring  the  consent  of  stockholders 
owning  a  certain  number  of  shares  of  stock  for  accomplishing 
various  provisions. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attoniey-GeneraL 
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General  Corporation  Law  —  Section  7 — Amended  Certificates. 
Proposed  amended  certificates  of  incorporation  of  Xeil,  Ward  & 

Company  adding  letter  "  e  "  to  name  of  Ward,  is  not  a  change 

of  name  of  the  corporation. 

(See  opinion,  June  16,  1910.) 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  May  18,  1910. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  of  the  8th 
ultimo  enclosing  a  proposed  amended  certificate  of  incorporation 
of  Neil,  Ward  &  Company  for  the  purpose  of  adding  the  letter 
"  e  "  to  the  name  of  "  Ward  "  in  the  corporate  title. 

It  appears  from  the  papers  submitted  to  me  by  you  that  on  the 
10th  day  of  March,  1910,  there  was  filed  in  your  office  a  certificate 
of  incorporation  of  Neil,  Ward  &  Company.  After  said  certificate 
was  filed,  recorded  and  indexed  in  your  office  it  was  discovered  by 
the  incorporators  that  the  word  "  Ward  "  in  the  corporate  name 
should  have  been  spelled  "  Warde,"  and  they  ask  to  file  the 
amended  certificate  enclosed  in  your  letter.  You  ask  my  opinion 
whether  they  are  entitled  to  do  so. 

Section  7  of  the  General  Corporation  Law  provides: 

"  If  in  the  original  or  amended  certificate  of  incorporation 
of  any  corporation,  or  if  in  a  supplemental  certificate  of  any 
corporation  any  informality  exists  or  if  any  such  certificate 
contain  any  matter  not  authorized  by  law  to  be  stated  therein, 
or  if  the  proof  or  acknowledgment  thereof  shall  be  defective, 
the  corporators  or  directors  of  the  corporation  may  make  and 
file   an  amended  certificate  correcting  such   informality  or 
defect    .    .    ." 
I  am  of  the  opinion  that  this  is  not  a  change  in  the  name  of  the 
corporation,  but  is  such  an  informality  as  may  be  corrected  by 
filing  an  amended  certificate,  as  provided  in  the  statute  quoted. 
Yours  very  truly, 

EDWARD  11.  O'MALLEY, 

Attorney-General. 
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Executive  Law  —  Section  82  —  Publication  Session  Laws. 
Secretary  of  State  should  provide  for  publication  of  amendment 
to  Education  Law  (chapter  140,  Laws  1910)  in  same  manner 
as  other  session  laws. 

STATE  OF  NEW  YORK, 

Attorney-Gexeral's  Office, 

Albaio^,  May  20,  1910. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N,  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  without  date,  received  on 
the  19th  inst.,  in  which  you  ask  for  my  opinion  as  to  whether 
chapter  140,  Laws  of  1910,  entitled  "  An  act  to  amend  the  Educa- 
tion Law  generally,"  must  be  published  in  two  newspapers  in  each 
county  of  the  State  as  provided  by  section  48  of  the  Legislative 
Law,  and  also  be  published  in  the  State  paper  at  Albany  as  pro- 
vided by  section  82  of  the  Executive  Law. 

I  note  that  the  Education  Law  was  originally  enacted  as  chapter 
21,  Laws  of  1909,  and  that  it  was  then  printed  and  distributed 
pursuant  to  the  provisions  of  chapter  87,  Laws  of  1909.  This 
latter  chapter  made  a  special  exemption  from  the  requirements 
of  the  Legislative  Law  and  the  Executive  Law  that  session  laws  bo 
printed  in  the  newspapers,  in  reference  to  the  Consolidated  Laws 
passed  at  the  session  of  1909,  and  provides  first  that  10,000  copies 
of  such  Consolidated  Laws  should  be  printed  and  distributed  by 
the  Secretary  of  State  as  therein  provided,  and  then  contains  the 
following  provision : 

"  Section  3.  The  printing,  publication  and  distribution  of 
such  consolidated  laws  and  such  acts  amending  the  code  of 
civil  procedure  and  the  code  of  criminal  procedure  shall  be  in 
lieu  of  the  publication  provided  for  in  section  seventy-three 
of  the  executive  law  and  in  sections  forty-eight  and  forty-nine 
of  the  legislative  law,  and  such  consolidated  laws  and  acts 
amending  the  code  of  civil  procedure  and  the  code  of  criminal 
procedure  shall  not  be  published  in  any  newspaper  at  the 
expense  of  the  state." 


Digitized  by  VjOOQIC 


410  Repoet  of  the  Attorney-General. 

It  is  obvious  from  an  examination  of  this  statute  that  it  applies 
only  to  the  Consolidated  Laws  as  enacted  at  the  session  of  1909 
and  which  were  to  be  printed  and  distributed  as  herein  provided. 
It  can  have  no  application  to  a  general  amendment  to  a  Consoli- 
dated Law  passed  at  a  subsequent  session,  for  the  printing  and 
distributing  of  which  in  pamphlet  form  there  is  no  provision.  I 
must  therefore  advise  you  that  chapter  140,  Laws  of  1910,  stands 
on  precisely  the  same  footing  as  any  other  session  law  and  must  be 
published  in  the  same  way  as  such  other  session  laws. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


General  Corporation  Law  —  Seelion  7  —  Amended  Certificates. 

Certificates  changing  name  of  corporation  from  "  Boehm  &  Mack  " 
to  '^  Boehm  &  Mack  Co."  may  not  be  filed  except  by  applica- 
tion to  court. 

(See  opinion  May  18,  1910.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  16,  1910. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  of  the  3rd 
inst.  asking  for  my  opinion  as  to  whether  an  amended  certificate 
changing  the  name  of  a  corporation  is  entitled  to  be  filed  under 
the  following  state  of  facts: 

On  May  22,  1910,  a  certificate  of  incorporation  was  filed  in 
your  office  pursuant  to  section  2  of  the  Business  Corporations  Law 
in  which  it  was  stated  that  the  name  of  the  corporation  was  to  be 
"  Boehm  &  Mack."  This  certificate  has  been  filed,  recorded  and 
indexed  in  your  office,  and  now  the  incorporators  want  to  file  an 
amended  certificate  changing  the  name  of  the  corporation  to 
"  Boehm  &  Mack  Co." 

Section  7  of  the  General  Corporation  Law  provides: 
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"  If  in  the  original  or  amended  certificate  of  incorporation 
of  any  corporation,  or  if  in  a  supplemental  certificate  of  any 
corporation  any  informality  exists  or  if  any  such  certificate 
contain  any  matter  not  authorized  by  law  to  be  stated  therein, 
or  if  the  proof  or  acknowledgment  thereof  shall  be  defective, 
the  corporators  or  directors  of  the  corporation  may  make  and 
file  an  amended  certificate  correcting  such  informality  or 
defect    .    .     ." 

In  my  opinion  to  you  on  May  18,  1910,  in  the  Neil,  Ward  & 
Company  matter,  I  held  that  adding  an  "  e  "  to  the  word  "  Ward  " 
was  not  a  change  of  the  name  of  the  corporation.  The  defect 
there  was  obviously  a  stenographic  error  and  by  adding  the  letter 
"  e  "  merely  corrected  an  apparent  misspelling  of  a  proper  name. 
Under  the  peculiar  circumstances  there,  the  incorporators  were 
clearly  entitled  to  correct  the  defect  by  an  amended  certificate,  it 
being,  in  my  opinion,  an  informality  within  the  meaning  of  said 
section  7  quoted. 

Here,  however,  we  have  an  attempt  to  change  the  name  of  the 
corporation  by  an  amended  certificate  which  cannot  be  permitted 
except  on  application  to  the  court,  as  provided  in  sections  60-65 
of  the  General  Corporation  Law. 

Yours  very  truly, 

EDWAKD  K.  O'MALLEY, 

Attorney-General, 


Highvmy  Law  —  Article   11,   Section  282  —  Motor  Vehicles  — 

Chauffeurs. 
Minor  under  eighteen  years  of  age  may  not  operate  motor  vehicle 
upon  public  highway  even  though  he  be  the  owner  of  such 
vehicle. 

STATE  OF  NEW^  YORK, 

Attorney-Geneil\l's  Office, 

Albany,  July  22,  1910. 

Hon.  Samuel  S.  Koenio,  Secretary  of  State,  Albany,  N.  Y.: 

Dear   Sir. —  Your   letter   of   the   14th   instant'  requesting  my 
opinion  as  to  whether  or  not  a  person  under  eighteen  years  of  age. 
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who  is  the  owner  of  a  motor  vehicle,  may  operate  or  drive  the  same 
upon  the  ]>ublic  highways  under  the  restrictions  stated  in  sub- 
division 2  of  section  282  of  article  11  of  the  Highway  Law,  is 
received. 

I  think  the  question  submitted  should  be  answered  in  the  nega- 
tive.    One  of  the  objects  in  the  enactment  of  the  additional  article 
of  the  Highway  Law,  being  chapter  374  of  the  laws  of  1010,  was 
to  provide  revenue  for  the  maintenance  and  repair  of  the  im- 
proved roads  of  the  State  under  the  direction  of  the  State  Com- 
mission of  Highways;  also  another  purpose  was  to  furnish  addi- 
tional means  for  the  identification  of  the  owner  or  driver  of  such 
vehicles.    Tt  is  evident,  however,  that  another  object  of  the  statute 
w^as  to  require  the  exercise  of  greater  care  in  the  operation  of 
motor  vehicles  and  to  protect  the  public  from  accidents  due  often- 
times to  the  operation  of  such  vehicles  by  careless,  incompetent 
and  inexperienced  drivers.     Tt  is  a  well  known  fact  that  serious 
accidents  occur  almost  daily,  which  are  due  to  the  negligence, 
incompetency  and  inexperience  of  the  o])erators  of  motor  vehicles. 
The  ])r()vision  of  this  statute  as  to  the  examination  of  chauffeurs 
not  only  as  to  their  competency  but  also  to  their  character,  and 
the   ado])tion   of  new   regulations   as   to   the   operation   of   such 
vehicles,  show  that  one  of  the  purposes  of  this  legislation  was  to 
safeguard  the  public  as  above  stated.     The  legislative  judgment 
is  clearly  ex])ressed,  that  a  person  should  be  at  least  eighteen 
years  of  age  before  he  has  judgment,  discretion  and  experience 
sufficient  to  qualify  him  to  operate  a  motor  vehicle  upon  the  public 
highways.     Such  intent  and  judgment  are  farther  showm  by  the 
provision  that  no  person  shall  receive  a  license  as  a  chauffeur  un- 
less he  is  eighteen  years  of  age  or  upwards,  and  that  a  person 
under  that  age  shall  not  be  permitted  to  operate  such  a  vehicle 
unless  accompanied  by  a  duly  licensed  chauffeur  or  the  owner  of 
the  vehicle  being  o])erated.     Tf  a  minor  who  is  under  eighteen 
years  of  age,  although  ho  is  the  owner  of  such  a  vehicle,  may 
operate  or  drive  the  same  upon  the  public  highways  unattended 
or  without  the  presence  of  a  person  of  discretion,  or  a  person  who 
can  control  the  movements  of  such  a  vehicle,  then  one  of  the 
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beneficent    purposes'  of    the    statute    will    be    circumvented    or 
defeated. 

While  it  may  be  contended  that  a  minor  under  eighteen  years 
of  age,  who  is  the  owner  of  a  motor  vehicle  and  has  received  a 
certificate  of  registration,  should  be  allowed  to  operate  the  same 
as  an  adult,  yet  the  restriction  imposed  by  said  subdivision  2 
appears  to  be  a  reasonable  regulation  under  the  police  power  of 
the  State.  Infants  may  hold  title  to  property,  yet  under  the  prin- 
ciples of  the  common  law  and  by  statutory  enactments  they  are 
not  permitted  to  dispose  of  and  use  their  property  in  many  respects 
as  are  adults.  Furthermore,  statutes  enacted  under  the  police 
power  of  the  State  for  the  preservation  of  the  public  safety,  etc., 
are  not  to  be  construed  as  strictly  as  other  penal  statutes.  The 
phrase  "  or  the  o\vner  of  the  motor  vehicle  operated ''  as  used  in 
said  paragraph  contemplates,  in  my  opinion,  an  adult  owner  or 
an  owner  who  is  over  eighteen  years  of  age  and  who  can  control 
the  operations  of  such  a  vehicle.  If  a  person  under  eighteen  years 
of  age  owns  and  also  operates  or  drives  a  motor  vehicle,  then  he 
cannot  be  accompanied  by  the  owner  of  the  same  vehicle.  In 
other  words,  he  cannot  l)e  a  companion  to  himself  or  be  accom- 
panied by  any  person  so  as  to  comply  with  the  restrictions  imposed 
bv  said  subdivision. 

While  more  (explicit  language  might  have  been  used  in  framing 
this  paragraph,  a  n^asonable  construction  should  be  given  to  it, 
as  the  intent  of  such  provision  is  plain. 
Yours  respectfully, 

EDWAKD  K.  O'MALLEY, 

Attorney-General. 
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Corporations —  Voting  Bights  of  Stockholders. 
Two  ways  in  which  voting  rights  may  be  differentiated:  First 
by  provision  in  original  charter:  S(?cond,  by  provision  de- 
fining rights  of  preferred  stockholders;  whether  amended 
certificate  of  incorporation  may  be  accepted  by  Secretary  of 
State. 

STATE  OF  NEW  YORK, 

Attoeney-General's  Office, 

Albany,  August  1,  lO-lO. 
Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y,: 

My  Dear  Sir. —  I  acknowledge  your  letter  of  the  27th  ultimo  in 
which  you  ask  my  opinion  regarding  certain  matters  relative  to 
the  changing  of  voting  rights  of  the  stockholders  of  a  corporation. 
In  this  connection  you  call  my  attention  to  the  fact  that  there  are 
apparently  only  two  ways  in  which  the  voting  rights  of  the  holders 
of  different  classes  of  stock  may  be  differentiated.  The  first  of 
these  is  by  provision  in  the  original  certificate  of  incorporation 
which  therefore  becomes  an  agreement  entered  into  with  the 
unanimous  consent  of  the  incorporators  and  subsequent  stock- 
holders. The  second  way  is  by  a  provision  defining  the  rights  of 
preferred  stockholders  in  a  certificate  of  classification  of  stock 
filed  pursuant  to  section  61  of  the  Stock  Corporation  Law  as  part 
of  an  amended  certificate.  This  may  be  done  with  the  consent 
of  two-thirds  of  the  stockholders  given  at  a  meeting.  You  also 
call  my  attention  to  the  fact  that  under  section  18  of  the  Stock 
Corporation  Law,  an  amendment  of  the  certificate  of  incorporation 
may  be  made  with  a  vote  of  only  three-fifths  of  the  stockholders. 
In  view  of  the  foregoing  considerations,  you  ask  my  opinion 
as  to  whether  you  should  accept  an  amended  certificate  of  incor- 
poration under  either  of  the  following  conditions : 

"  First.  Where  the  purpose  of  the  amendment  is  to 
change,  alter  or  redefine  voting  rights,  and  it  is  shown  that 
only  the  vote  required  by  §  18  of  the  Stock  Corporation  Law, 
has  been  obtained,  to  wit,  that  of  a  majority  of  the  directors 
of  the  stockholders." 

"  Second.  Where  the  purpose  of  the  amendment  is  as 
above,  but  it  is  shown  that  all  of  the  stockholders  have  voted 
in  favor  of  the  resolution  to  amend," 
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Under  previous  opinions  rendered  by  me,  it  has  been  pointed 
out  that  under  the  decision  in  People  ex  rel.  Browne  v.  Koenig, 
133  A.  D.,  756,  the  validity  of  the  classification  of  stock  which 
provided  that  preferred  stockholders  should  have  no  voting  power 
in  certain  contingencies  was  sustained  on  the  ground  that  it  was 
an  agreement  contained  in  the  original  certificate  and  acquiesced 
in  by  all  the  stockholders.  This  reasoning  would  clearly  have  no 
application  where  any  of  the  stockholders  failed  to  give  their  con- 
sent. I  therefore  advise  you  that  in  my  judgment,  under  the  first 
statement  of  facts  above  set  forth,  you  are  not  authorized  to  file 
the  amended  certificate  of  incorporation,  but  that  under  the  second 
state  of  facts  you  are  authorized,  since  in  the  latter  case,  all  the 
stockholders  having  consented,  the  situation  is  the  same  in  effect 
as  if  the  provision  were  contained  in  the  original  certificate  of 
incorporation. 

Very  truly  yours, 

EDWARD  li.  O'MALLEY, 
Attorney-General. 

Education  Law  (Amended)  —  (Chapter  607,  L.  1910)  — School 

Directors. 

Notice  of  election  should  contain  name,  same  as  other  town  officers 
elected  at  general  election.  When  elected  in  odd  numbered 
year  their  names  should  be  printed  on  same  ballots  as  the 
names  of  candidates  for  other  officers  voted  for  at  the  general 
election.  W^hen  elected  in  even  numbered  years  in  towns 
holding  town  meetings  at  time  of  general  election,  their 
names  should  appear  on  separate  ballots  with  other  town 
officers.  When  election  is  held  at  any  other  time,  names  on 
separate  ballots. 

(See  opinion  October  4,  1910). 

STATE  OF  NEW  YORK, 

Attorxey-Gexeil\l's  Office, 

Albany,  August  1,  1910. 
lion.  Samuki.  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  the  receipt  of  a  letter  addressed  to 
you  by  M.  D.  Watkins,  county  clerk  of  Tioga  county,  and  referred 
by  you  to  me,  in  which  he  wishes  to  be  informed,  in  substance,  if 
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under  chapter  607,  Laws  of  1010,  the  school  directors  therein 
inentioned  are  to  be  voted  for  at  the  general  election  of  1910,  and 
if  so,  do  you  include  them  in  your  notice  of  election,  or  is  he  to 
include  them  in  his  additional  notice. 

I  also  have  a  letter  from  Albert  II.  Overacker,  county  clerk  of 
Tompkins  county,  in  which  he  asks  whether  the  names  of  such 
directors  should  be  on  the  general  election  ticket,  and  in  which 
lie  says  you  referred  him  to  this  office  for  an  answer. 

In  this  opinion  to  you  I  will  answer  both  letters  and  the  several 
questions  therein  asked. 

Chapter  607,  Laws  of  1910,  amends  article  14  of  chapter  27, 
Laws  of  1909.  Section  382  of  the  amended  article  provides,  in 
part: 

"  Two  school  directors  shall  be  elected  for  each  town  at 
the  general  election  held  in  the  year  1910.  One  of  such 
directors  shall  be  cle<'ted  to  serve  uutil  January  1,  1913,  and 
the  other  shall  be  elected  to  serve  until  January  1,  1916.  A 
director  shall  be  elected  at  the  general  election  in  1912,  and 
every  fifth  year  thereafter  and  one  shall  be  elected  in  1915 
and  every  fifth  year  thereafter.  The  term  of  office  of  the 
directors  elected  in  1912  and  thereafter  shall  commence  on 
the  first  day  of  January  following  their  election  and  continue 
for  five  years." 

By  this  provision,  two  directors  are  to  be  elected  at  the  general 
election  held  in  the  year  1910,  and  thereafter  school  directors  are 
to  be  elected  at  a  general  election  at  the  times  therein  mentioned. 

You  will  note  that  the  last  sentence  of  the  section  provides: 

"  Such  directors  shall  be  elected  in  the  same  manner  that 
town  officers  are  elected  at  town  meetings  held  at  the  time 
of  a  general  election,  and  the  provisions  of  the  election  law 
relating  to  the  nomination  and  election  of  such  .town  officers 
shall  apply  to  the  nomination  and  election  of  such  directors." 

Paragraph  2  of  section  203  of  the  Election  Law  provides  that 
each  county  clerk  shall,  upon  receipt  of  a  notice  of  election  from 
the  Secretary  of  State  provided  for  in  the  first  paragraph  of  the 
same  section,  publish  it  and  sliall  also  publish  as  a  part  of  such 
notice,  a  list  of  all  town  officers  wdio  may  lawfully  be  voted  for 
at  such  election  by  the  voters  of  such  county  or  any  part  thereof. 
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School  directors  are  town  officers,  and  as  hereinbefore  stated,  are 
to  be  voted  for  at  a  general  election.  Therefore  it  would  be  the 
duty  of  the  county  clerk  to  publish  a  notice  of  their  election  in 
the  same  manner  as  he  is  required  to  publish  the  notice  of  election 
of  the  town  officers  to  be  voted  for  at  the  general  election  as  pro- 
vided for  by  the  Election  Law  referred  to. 

The  ballot  upon  which  the  names  of  such  directors  should 
appear  is  prescribed  in  the  last  paragraph  of  section  341  of  the 
Election  Law,  when  read  in  connection  with  the  provision  above 
quoted.  Such  paragraph  provides,  as  far  as  material  to  the 
question : 

"  In  towns  in  which  town  meetings  are  held  at  the  time  of 
the  general  election  in  an  odd  numbereil  year,  the  names  of 
the  candidates  for  town  offices  shall  be  printed  on  the  same 
ballots  as  the  names  of  candidates  for  other  offices  voted  for 
in  such  towns  at  such  general  elections.  In  towns  in  which 
town  meetings  are  held  on  general  election  day,  in  an  even 
numbered  year,  the  names  of  candidates  for  town  officers 
shall  be  printed  on  separate  ballots;  such  ballots  and  sample 
ballots  for  town  officers  shall  be  provided  by  the  town  clerk  in 
like  manner  and  in  the  same  form  as  at  a  town  meeting  held 
at  any  other  time    *    *    *.'^ 

In  complying  with  section  382  aforesaid  wherein  it  provides 
that  such  directors  shall  be  elected  in  the  same  manner,  etc.,  as 
town  officers  elected  at  town  meetings  held  at  the  time  of  the 
general  election,  and  having  in  mind  the  law  providing  the  manner 
of  election  of  such  officers  above  referred  to,  the  conclusion  would 
be  that  when  school  directors  of  a  town  are  to  be  elected  in  an 
odd  numbered  year,  their  names  should  be  printed  on  the  same 
ballots  as  the  names  of  candidates  for  other  offices  voted  for  in 
such  town  at  the  general  election  of  that  year.  When  they  are  to 
be  eledted  in  an  even  numbered  year  in  towns  holding  their  town 
meetings  at  the  time  of  the  general  election,  their  names  are  to  be 
printed  with  other  town  officers  to  be  voted  for  upon  a  separate 
ballot,  ftnd  in  to^vns  holding  their  town  meetings  at  any  other  time 
14 
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than  at  the  time  of  the  {general  election,  their  names  are  to  be 
printed  upon  ft  separate  ballot ;  such  ballots  to  be  provided  by  the 
town  clerk  as  provided  in  said  section  341. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Motor  Vehicle  Law  —  Section  281  —  Chauffeurs   Licenses. 

Utility  Car   Company    (motor  cycles),  not  required   to  furnish 

licensed  chauffeurs  for  their  machines. 

STATE  OF  :N'EW  YORK, 

Attorney-General's  Office, 

AlbanYj  Atyust  4,  1910. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  your  favor  of  August  3d  with 
the  accompanying  letter  from  House,  Grossman  &  Vorhaus,  asking 
for  an  opinion  in  regard  to  the  Callan  Law  as  it  affects  the  Utility 
Car  Company. 

Section  281  of  the  law  in  question  provides  that  the  term 
"  motor  vehicle  "  as  used  therein,  except  where  otherwise  expressly 
provided,  shall  include  all  vehicles,  etc.,  except  ^'  motor  bicycles, 
motor  cycles,"  etc. 

The  description  of  the  vehicle  contained  in  the  letter  above 
referred  to  would  indicate  that  the  machines  come  fairly  within 
the  term  ^*  motor  cycle  "  as  that  term  is  generally  understood  and 
defined  in  the  later  dictionaries,  I  find  nothing  in  the  law  wherein 
it  seems  to  be  otherwise  expressly  provided  and  I  am  of  the 
opinion  that  the  operation  of  such  machines  is  not  within  the  pro- 
visions of  the  Motor  Vehicle  Law  so  as  to  require  for  theii*  opera- 
tion a  duly  licensed  chauffeur. 

KespectfuUy  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 
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, .    Corporations. 

Gragnano  Company,  formed  for  purposes  of  receiving  for  safe 
keeping  moneys  and  other  property.  Secretary  of  State 
should  not  file  certificate  of  incorporation  under  the  Business 
Corporations  Law ;  it  is  properly  within  the  provisions  of  the 
Banking  Law. 

(See  sections  66,  300,  Banking  Law). 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  1,  1910. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  30th  ultimo  in 
which  you  enclose  certificate  of  incorporation  of  the  Gragnano 
Company  which  has  been  presented  to  your  office  for  filing  under 
the  Business  Corporations  Law,  and  request  my  opinion  as  to 
whether  or  not  you  may  properly  file  the  same. 

x\mong  the  objects  of  the  corporation,  is  the  following: 

'^(d)  To  receive  from  customers  for  safe-keeping  only, 
moneys,  or  other  property,  said  moneys  not  being  subject 
to  be  drawn  upon  by  check  or  draft,  but  solely  on  demand, 
and  not  subject  to  the  payment  of  interest  thereon.  The  busi- 
ness of  the  corporation  shall  not  be  conducted  as  a  banking 
business  in  any  respect  whatsoever." 

Section  2  of  the  Business  Corporations  Law  provides  that  a 
company  may  be  incorporated  "  for  any  lawful  business  purpose 
or  purposes  other  than  a  moneyed  corporation,  or  a  corporation 
provided  for  by  the  banking,  the  insurance,  the  railroad  or  the 
Transportation  Corporation  Law,    *    *    *." 

Section  22  of  the  General  Corporation  Law  provides: 

"  No  corporation  except  a  corporation  formed  under  or 
subject  to  the  banking  laws,  shall  by  any  implication  or  con- 
struction bo  deemed  to  possess  the  power  of  carrying  on  the 
business  of  discounting  bills,  notes  or  other  evidences  of  debt. 
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of  receiving  deposits,  or  huying  and  selling  bills  of  exchange, 
or  shall  issue  bills,  notes  or  other  evidences  of  debt  for  cir- 
culation as  money.'' 
It  is  my  opinion  that  under  the  foregoing  provisions  of  law 
you  would  not  be  authorized  in  filing  the  proposed  certificate. 
The  fact  that  it  is  stated  that  the  business  of  the  corporation  is 
not  to  be  conducted  as  a  banking  business  can  have  no  bearing 
upon  the  situation,  as  the  very  purpose  specified,  namely,  receiving 
moneys  or  other  property  for  safe-keeping,  is  included  in  the  pro- 
visions of  the  Banking  Law. 

See  Banking  Law,  §§  66  and  300. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attornerj-Gcneral, 


Highway  Law  —  Section  285  —  Motor  Vehicles, 

'  Exemptions  and  privileges  "  granted  to  nonresidents  operating 

their  machines  on  a  public  highway. 

(See  opinion  August  16,  1910). 

STATE  OF  XEW  YORK, 

Attorney-Gener-vl's  Office, 

Albany,  September  2,  1910. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  request  for  my  opinion  as  to  whether 
owners  of  automobiles,  residing  in  states  which  permit  residents 
of  this  State  to  use  their  roads  for  a  limited  period  of  time  w^ithout 
registration  of  payment  of  a  fee,  are  entitled  to  the  benefits  of 
section  285  of  the  Highway  Law,  chapter  374,  Laws  of  1910. 
This  section  provides  that  the  requirements  of  the  law  as  to 
registration  and  the  display  of  registration  numbers  shall  not 
apply  to  a  motor  vehicle  owned  by  a  nonresident  of  this  State. 
This  exemption,  however,  is  subject  to  the  following  proviso: 

^'  The  provisions  of  this  section,  however,  shall  be  operative 
as  to  a  motor  vehicle  owned  by  a  nonresident  of  this  state 
only  to  the  extent  that  under  the  laws  of  the  foreign  country, 
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state,  territory  or  federal  district  of  his  residence  like  exemp- 
tions and  privileges  are  granted  to  motor  vehicles  duly  regis- 
tered under  "the  laws  of  and  owned  by  residents  of  this  state." 

As  I  advised  you  in  my  opinion  of  August  10,  1910,  the  words 
"  like  exemptions  and  privileges  "  in  the  above  proviso  can  refer 
only  to  the  exemption  from  registration  and  display  of  registration 
numbers,  since  these  are  the  only  exemptions  granted  by  our  law. 
It  would  follow,  therefore,  that  if  any  State  or  country  grants 
such  exemption  from  registration  to  residents  of  this  State,  its 
residents  are  entitled  to  exemption  in  this  State  "  to  the  extent " 
that  the  like  exemption  is  granted  by  that  State  or  country  to  our 
residents.  In  other  words,  if  under  the  laws  of  another  State, 
residents  of  this  State  are  entitled  to  exemptions  from  registration 
for  ten  days  in  every  year,  the  same  privilege  to  the  same  extent 
should  be  accorded  residents  of  that  State  under  our  law. 

There  is  nothing  in  this  opinion  which  in  any  way  conflicts 
with  my  opinion  to  you  under  date  of  August  10,  1910.  In  that 
case  you  asked  me  whether  residents  of  states  which  granted  tem- 
porary licenses  to  nonresidents  were  entitled  to  exemption  under 
our  law,  and  I  was  compelled  to  hold  that  they  were  not.  Such 
provision  does  not  constitute  in  any  sense  an  exemption  from 
registration,  and  there  is  no  machinery  provided  by  our  law  for 
the  granting  of  temporary  licenses. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Election  Lav:  —  Section  541  —  Corrupt  Practices  Act, 
General  opinion  on  various  amendments  to  the  statute. 

STATE  OF  NEW  YORK, 

Attorney-Gexeral's  Office, 

Albany,  Septemier  24,  1910. 

Hon.  Samuel  S.  Koenig,  Secretary  of  State,  Albany,  N.  F.; 

Dear.  Sir. —  Concerning  the  questions  asked  of  you  as  to  the 
applicability  of  the  recent  amendments  to  the  so-called  Corrupt 
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Practices  Act,  I  have  the  honor  to  render  you  the  following 
opinion : 

The  questions  are: 

First:  Do  delegates  elected  at  primary  elections  as  delegates 
to  party  conventions  come  within  this  act,  and  if  so  are  they  re- 
quired to  file  election  expenses  ? 

Second:  Do  members  of  a  party  committee,  namely  a  ward  or 
to\vn  committee,  elected  at  primary  elections  come  within  this 
law,  and  are  they  required  to  file  statements  of  their  expenses  ? 

Third:  Under  the  definition  of  a  convention  do  members  of 
the  general  committee  of  a  party  chosen  by  the  ward  or  to\vn  com- 
mittee come  within  this  act?  And  are  they  required  to  file  a 
statement  of  their  account  ? 

Fourth :  Do  delegates  who  are  chosen  by  a  convention  as  repre- 
sentatives to  another  convention  come  within  this  act,  and  are  they 
required  to  file  a  statement  of  their  expenses?  As  an  example, 
do  delegates  to  the  State  convention  elected  from  the  Assembly 
District  Convention  come  within  this  act  ? 

By  the  enactment  of  chapters  429,  430,  438  and  439  of  the 
Laws  of  1910,  it  was  sought  to  make  applicable  to  elections  at 
primaries  and  party  conventions  the  provisions  of  the  Corrupt 
Practices  Act,  which  formerly  had  been  applicable  only  to  general 
elections. 

The  questions  above  submitted  necessitate  the  determination  of 
how  that  purpose  has  been  actually  accomplished  by  the  wording 
of  the  statute  with  reference  to  delegates  and  committeemen. 

Section  541  of  the  Election  Law,  as  amended  by  chapter  429 
of  the  Laws  of  1910,  reads  as  follows: 

"  Section  541.  Statement  of  campaign  payments  not  made 
through  political  committee.  Any  person,  including  a' can- 
didate, who  to  promote  the  success  or  defeat  of  a  political 
party,  or  to  aid  or  influence  the  election  or  defeat  of  a  can- 
didate or  candidates  for  public  office;  or  to  aid  or  influence 
the  election  or  defeat  of  a  candidate  for  nomination  at  a 
primary  election  or  convention,  including  all  proceedings  prior 
to  such  primary  election,  or  of  a  candidate  for  any  office 
whether  public  or  not  to  be  voted  for  at  a  j^rimary  election, 
or  to  aid,  influence  or  prevent  the  nomination  of  a  candidate 
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by  petition  under  the  provisions  of  the  primary  election  law, 
directly  or  indirectly,  himself  or  through  another  person, 
shall  give,  pay,  expend  or  contribute,  or  shall  promise  to 
give,  pay,  expend  or  contribute,  any  money  or  other  valuable 
thing  except  to  the  chairman,  treasurer  or  a  member  of  a 
political  committee,  or  to  an  agent  duly  authorized  thereto  in 
writing  by  such  committee,  or  to  a  candidate  or  an  agent  of 
such  candidate  authorized  by  the  candidate  thereto  in  writ- 
ing, or  except  for  personal  expenses  as  hereinafter  provided, 
shall  file  the  statement  required  by  section  five  hundred  and 
forty-six,  and  shall  be  subject  to  all  the  duties  by  this  chapter 
required  of  a  political  committee  or  the  treasurer  thereof." 

The  positions  of  delegate  and  committeeman  if  covered  by  this 
section  are  covered  by  the  following  words: 

"  Any  person,  including  a  candidate,  who  *  *  *  to 
aid  or  influence  the  election  or  defeat  *  *  *  of  a  can- 
didate for  any  office  whether  public  or  not  to  be  voted  for  at 
a  primary  election,     *     *     *     etc." 

By  the  use  of  the  words  "  any  office  whether  public  or  not,"  it 
is  my  opinion  it  was  not  intended  to  apply  to  all  positions  for 
which  persons  are  chosen  or  selected  at  the  primaries.  A  delegate 
in  the  ordinary  and  common  understanding  of  the  word  is  not  an 
officer.  He  is  chosen  to  represent  a  certain  portion  of  his  party 
in  a  gathering  termed  a  convention.  It  is  true  that  he  is  clothed 
with  certain  powers  and  charged  with  the  performance  of  certain 
duties  and  might  be  considered  under  some  definitions  of  the  term 
"  officer  "  made  by  lexicographers,  but  the  application  of  the  Elec- 
tion Law  must  be  determined  by  the  interpretation  placed  upon 
the  word  "  delegate  "  by  the  Legislature  in  the  enactment  of  the 
law.  An  examination  of  this  statute  discloses  that  a  distinction 
has  always  been  made  between  the  position  of  delegate  and  officers 
of  the  party.  In  section  2  of  the  Election  Law  under  the  article 
containing  general  provisions  for  primaries  is  found  the  following: 

"  As  used  in  articles  two  and  three,  a  convention  is  an 
assemblage  of  delegates  representing  a  political  party  or 
independent  body  duly  convened  for  the  purpose  of  nominat- 
ing candidates  for  public  office,  electing  delegates  to  other 
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conventions,  electing  officers  for  party  or  independeni  organi- 
zations, etc." 

Under  section  4,  subdivision  2  is  found  the  following: 

"  Candidates  and  delegates  and  officers  of  the  organization 
or  committee  shall  be  chosen  by  ballot." 

Under  section  49  is  found  the  following: 

"  *  *  *  such  notice  shall  specify  *  *  *  the  con- 
ventions, committees  and  offices  for  which  delegates,  mem- 
bers or  candidates,  as  the  case  may  be,  will  be  voted  for 
thereat.     *     *     *." 

In  my  opinion  the  above  provisions  show  that  the  Legislature 
did  not  consider  a  delegate,  whether  chosen  at  a  primary  election, 
at  a  convention  or  by  a  committee,  to  be  an  officer.  It  must  fol- 
low, therefore,  that  the  requirements  of  section  541  do  not  apply 
to  delegates. 

As  to  members  of  ward  or  town  committees  or  other  party  com- 
mittees, elected  at  primary  elections,  I  am  of  the  opinion  that 
persons  so  chosen  are  officers  within  the  meaning  of  the  law  and 
are  in  that  respect  distinguished  from  delegates.  In  this  I  am 
fortified  by  the  following  provisions  of  the  Election  Law. 

'"  Section  G4.  *  *  *  Xhe  times  when  committees 
elected  at  primary  elections  shall  take  office  shall  be  deter- 
mined by  the  rules  and  regulations  of  the  respective  parties, 
*  *  ->t  -jfr  *  *  Memlx^rs  of  committees  in  villages 
shall  be  api)ortioned  and  shall  hold  office  as  shall  be  provided 
in  the  rules  and  regulations  of  parties.     *     *     *." 

I  am  therefore  of  the  opinion  that  delegates,  whether  chosen  at 
primary  elections  or  party  conventions,  are  not  required  as  such 
delegates  to  file  the  statement  provided  for  in  section  541.  If 
the  Legislature  had  intended  to  apply  the  law  to  delegates,  it 
could  have  used  the  word  '"  delegate "  as  distinguished  from 
"  officer  "  in  the  act  and  thus  have  made  clear  its  meaning.  If 
it  is  desirable  to  include  delegates,  it  is  an  easy  matter  to  have 
an  amendment  made  to  the  law  at  the  next  session  of  the 
Legislature. 
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I  am  also  of  the  opinion  that  members  of  committees  whether 
chosen  at  primaries,  committees  or  conventions,  are  within  the 
meaning  of  section  541  and  are  required  to  file  a  statement  of 
such  expenses  not  excepted  under  that  provision  whether  such  ex- 
penses are  incurred  for  their  own  selection  as  such  committeemen 
or  for  the  selection  of  candidates  for  public  office. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-Generah 


Public  Lands  Law  —  Section  84  —  State  Forest  Preserve, 
Discovery  of  mines  upon.     Whether  the  Secretary  of  State  shall 

file  notices  of. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany",  November  3,  1910. 

Hon.  Samuel  S.  Kqenig,  Secretary  of  State,  Albany,  N,  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  communica- 
tion of  October  22,  1910,  together  with  the  accompanying  letter  to 
you  from  the  Forest,  Fish  and  Game  Commission,  wherein  you 
ask  my  opinion  as  to  whether  you  shall  accept  notices  of  discovery 
of  mines  upon  lands  which  belong  to  the  State  and  are  located 
within  the  forest  preserve. 

In  reply  I  beg  to  say  that  article  7  of  chapter  46  of  the  Con- 
solidated Laws,  known  as  the  Public  Lands  Law,  provides  for  the 
working  of  mines,  the  private  property  therein,  the  notice  of  dis- 
covery and  the  bounty  to  the  discoverer,  and,  further,  provides  at 
section  84  that  nothing  in  the  act  shall 

"  Be  construe^l  to  give  any  person  a  right  to  enter  upon  or 
break  up  the  lands  of  any  other  person  or  of  the  state  or  to 
work  any  mines  in  such  lands  unless  the  written  consent  of 
the  owner  thereof  or  of  the  commissioners  of  the  land  office, 
when  the  lands  belong  to  the  state,  shall  be  previously  ob- 
tained.   Permission  to  erect  buildings  for  working  mines  upon 
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state  lands  within  the  forest  jyreservc  may  be  given  by  the 
forest  commission  and  elsewhere  by  the  commissioners  of  the 
land  office  when  such  lands  are  entirely  denuded  of  timber 
or  when  such  commission  or  commissioners  are  satisfied  that 
the  erection  or  occupation  of  such  buildings  will  not  be  detri- 
mental to  the  interests  of  the  state.  Nothing  in  this  article 
shall  authorize  any  person  working  a  mine  upon  state  lands 
to  cut  or.  destroy  any  timber  whatever  except  such  trees  as  it 
may  be  actually  necessary  to  remove  in  order  to  uncover  or 
make  a. road  to  such  mine     *     *     *•" 

The  act  in  terms  seems  to  give  to  the  discoverer  the  right  to 
assert  his  claim  of  discovery  of  a  mine  upon  state  lands,  even 
when  such  lands  are  within  the  forest  preserve,  by  filing  with  the 
Secretary  of  State  the  notice  provided  by  statute.  The  right  to 
enter  upon  the  lands  of  the  forest  preserve  to  work  such  mines, 
however,  can  only  be  given,  under  the  statute,  by  the  authorities 
and  under  the  circumstances  therein  mentioned.  It  may  well  be 
believed  that,  when  such  permission  is  sought,  the  question  whether 
it  may  be  legally  given  in  view  of  the  provisions  of  article  7, 
section  7  of  the  State  Constitution  will  prove  a  bar  to  the  grant- 
ing of  any  such  permission,  but  that  question  is  not  up  for  con- 
sideration here.  It  is  sufficient  to  say  that  the  statute  seems  to 
permit  the  filing  of  a  notice  of  discovery  of  a  mine  upon  State 
lands  within  the  forest  preserve,  and,  in  my  opinion  the  Secretary 
of  State  has  no  discretion  to  refuse  to  file  a  notice  of  discovery 
simply  upon  the  ground  that  the  mine  is  located  upon  such  lands. 
Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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'^^^^ 
lliyh  way   Law  —  Section   282  —  Subdivision    8  —  Article    2  — 

Motor  Vehicles. 
]\ranufacturer  or  dealer  in  motor  vehicles  duly  registered  may 
upon  purchase  of  car  operate  such  car  under  regular  dealer's 
license,  provided  it  be  the  style  and  type  described  in  dealer's 
registration,  and  is  purchased  for  resale,  and  notice  of  such 
transfer  is  made  under  section  8. 

STATE  OF  KEW  YORK, 

Attorney-General's  Office, 

Albany,  Decemher  1,  1910. 

lion.  Thomas  F.  Fennell,  Deputy  Secretary  of  State,  Albany,. 
N.  Y.: 

Dear  Sir.-r-I  have  the  honor  to  reply  herewith  to  your  com- 
munication in  reference  to  the  interpretation  of  subdivision  8, 
section  282,  article  2,  of  the  Highway  Law.  The  question  pre- 
sented is: 

May  a  duly  registered  manufacturer  or  dealer,  upon  the  pur- 
chase of  a  registered  car,  properly  operate  the  same  under  regular 
dealer's  license  without  further  complying  with  the  provisions  of 
sul)division  8,  above  mentioned  ? 

Subdivision  8  provides  that  upon  the  sale  or  transfer  of  a  motor 
vehicle  registered  in  accordance  with  the  statute,  the  vendor  shall 
immediately  give  notice  of  such  sale  with  the  name  and  residence 
of  the  vendee  to  the  Secretary  of  State.  Section  284  of  the  act 
provides  that  every  person,  firm,  association  or  corporation  manu- 
facturing or  dealing  in  motor  vehicles  may,  instead  of  registering 
each  vehicle,  make  a  verified  application  for  a  general  distinctive 
number  for  all  vehicles  owned  or  controlled-  by  such  manufacturer 
or  dealer,-  which  application  must  contain  a  brief  description  of 
each  style  or  type  of  vehicle  dealt  in. 

The  first  provision  evidently  is  for  the  purpose  of  keeping  a 
definite  record  of  the  name  of  the  owner  of  each  registered  vehicle. 
The  second  provision  gives  a  privilege  to  dealers  to  register  all 
their  vehicles  under  one  number.  In  case  a  dealer  or  manufacturer 
purchases  a  duly  registered  vehicle,  I  see  no  reason  why  the  spirit 
and  also  the  letter  of  the  law  is  not  complied  with  if  he  thereafter 
operates  that  car  under  his  dealer's  number,  pr-ovided  the  car  is 
one  of  the  style  or  type  described  in  the  application  for  the  dealer's 
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reiiist ration,  and  ])rovi(l(Hl  also  the  (.'ar  is  piirchascnl  for  resale  or 
for  the  same  purpose  as  those  nsually  operated  under  dealer's  or 
niannfaeturer's  registration.  In  order  to  carry  out  the  intent  of 
the  act,  however,  so  that  a  complete  register  may  be  maintained 
of  each  separate  vehicle,  it  is  obvious  that  notice  of  the  sale  or 
transfer  to  the  dealer  should  be  given  as  provided  in  subdivision  8. 
With  this  qualification,  therefore,  my  answer  to  your  question  is 
in  the  affirmative. 

The  papers  submitted  to  me  are  herewith  returned. 
Yours  respectfully, 

EDWARD  \i.  O'MALLEY, 
Attorney-Generah 

OPINIONS   RENDERED   THE   STATE   COMPTROLLER. 


County  Law. 
Compensation  of  Supervisors,  county  of  Greene,  under  chapter 
203,  Laws  of  1903,  a  special  act  applicable  to  that  county. 
Amendment  by  chapter  414,  Laws  of  1908  recognizes  the  act 
as  still  in  existence. 

STATE  OF  XEW  YORK, 

AtTOKXEV-G  ENEIlAl/s    OfFICE, 

Albany,  January  0,  1910. 
lion.  Clark  Williams,  State  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  Rejdyin^  to  the  request  from  your  Deputy  Comp- 
troller, l^fr.  Ferine,  under  date  of  the  28th  ultimo,  as  to  whether 
chaj)ter  2(53,  Laws  of  1903,  has  been  repealed  by  subsequent  amend- 
ments to  the  County  Law,  I  beg  to  advise  as  follows: 

The  County  Law  originally  provided  in  section  23  (chapter  686, 
Laws  of  1892)  for  the  compensation  of  supervisors,  but  excepted 
certain  counties  therein  named.  The  county  of  Greene  was  not 
so  excepted.  Chapter  263,  Laws  of  1903,  is  a  special  local  act 
applicable  only  to  the  county  of  Greene,  which  fixes  the  compensa- 
ti(m  of  supervisors  in  that  county.  Subsequent  to  the  enactment 
of  this  law,  section  23  of  the  County  Law  referred  to  above,  was 
amended  by  chapter  20,  Laws  of  1905,  and  chapter  482,  Laws 
of   1907,   both   being  amendments   in   respect   to   the   county  of 
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Xiagara.  It  was  amended  by  chapter  438,  Laws  of  1908^  in 
respect  to  the  counties  of  Schenectady  and  Steuben.  Chapter  414, 
Laws  of  1908,  amended  the  special  act  in  reference  to  Greene 
ccnnity,  referred  to  above,  as  found  in  chapter  263,  Laws  of  1903, 
in  respect  to  the  compensation  of  the  clerk  of  the  board  of 
supervisors. 

Under  these  circumstances,  it  is  my  opinion  that  the  act  of  1903 
making  the  office  of  supervisor  in  the  county  of  Greene  a  salaried 
office,  has  not  been  repealed  by  subsequent  amendments.  It  is 
well  settled  that  a  special  and  local  statute  providing  for  a  par- 
ticular case  or  locality  is  not  repealed  or  modified  by  a  subsequent 
statute,  general  in  its  terms,  uidess  the  intent  to  repeal  or  alter 
the  prior  act  is  manifest  although  the  language  of  the  general  act 
would  but  for  the  special  law  include  the  latter. 

People  ex  rel.  Leary  v.  Knox,  100  X.  Y.  444. 
Clinton  v.  Knell,  125  App.  Div.  157. 

It  is  apparent  that  chapter  203,  Laws  of  1903,  is  a  special  and 
local  statute  relating  only  to  the  county  of  Greene  and  applicable 
to  that  county  alone.  Therefore,  within  the  rule  laid  down  in  the 
above  cases  and  many  others,  the  Legislature  is  not  presumed  to 
have  intended  to  repeal  it  by  any  of  the  foregoing  amendments 
unless  such  intention  is  manifest.  There  is  no  specific  repeal  of 
the  special  act  in  any  of  these  enactments.  Moreover,  by  amend- 
ing the  special  statute  by  chapter  414,  Laws  of  1908,  the  Legis- 
lature has  expressly  recognized  its  existence  as  amended.  The 
enacting  clause  of  this  amendment  is  significant  in  that  it  enacts 
that 

"  Section  two  of  chapter  two  hundred  and  sixty-three  of 
the  laws  of  nineteen  hundred  and  three  entitled  '  An  act  to 
make  the  office  of  supervisor  of  Greene  County  a  salaried 
office,  and  to  fix  the  compensation  of  the  clerk  of  the  board 
of  su])ervisors,'  " 

is  amended  as  therein  ])rovide(l.  The  amendment  itself,  although 
of  a  different  section  of  the  act  than  that  affecting  the  salary  of 
the  supervisors,  thus  clearly  recognizes  that  the  entire  act  is  still 
in  existence.  Vours  respectfully, 

EDWARD  li.  0':\rALLEY, 

Attotmey-GeneraL 
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Racing  Associations. 
Entrance  fee  of  trotting  or  race  meetings  should  constitute  a  part 
of  gross  receipts.     Interest  received  on  deposit  of  such  re- 
ceipts should  be  treated  as  an  investment  receipt  rather  than 
a  part  of  the  gross  receipts. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  6,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  3d  inst.,  in  which  you  ask 
my  opinion,  first,  as  to  whether  entrance  moneys  of  trotting  or 
running  race  meetings  constitute  gross  receipts  within  the  mean- 
ing of  section  12,  chapter  380,  Laws  of  1896 ;  and,  second,  whether 
interest  received  by  associations  conducting  such  meetings,  on 
their  deposits,  constitute  a  part  of  such  gross  receipts. 

I  have  given  these  questions  my  attention.  Chapter  380,  Laws 
of  1896,  is  now  embodied  in  the  Membership  Corporation  Law, 
and  section  292  of  that  law  provides  the  following  tax: 

"  Annual  tax  on  gross  receipts.  A  tax  of  five  per  centum 
upon  the  gross  receipts  of  every  corporation,  person  or  per- 
sons from  every  trotting  or  running  race  meeting  or  meetings 
held  within  the  state  of  New  York,  either  under  the  pro- 
visions of  this  article  or  otherwise,  shall  be  paid  by  any  per- 
son or  persons,  firm  or  association  or  corporation  holding 
such  races,     *     *     *." 

It  is  my  opinion  that  entrance  fees  constitute  a  part  of  the 
gross  receipts  received  from  the  trotting  or  running  race  meeting 
at  which  they  are  charged,  and  that  they  therefore  fall  within 
the  contemplation  of  the  statute.  In  this  regard,  I  agree  with  the 
ruling  made  by  one  of  my  predecessors,  to  which  you  refer,  and 
with  the  uniform  practice  of  your  department,  as  stated  by  you. 

In  the  second  place,  it  is  my  opinion  that  interest  received  on 
deposits  is  not  to  be  regarded  as  a  receipt  from  a  trotting  or 
running  race  meeting.     It  i^  rather  a  receipt  from  an  investment 
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made  by  the  person  or  corporation  and  as  such  does  not  come 
within  the  scope  of  this  section.    In  this  respect  also  I  agree  with 
the  conclusion  reached  by  your  department. 
Yours  respectfully, 

EDWAKD  R.  O'MALLEY, 

Attomey-OeneraL 


Caiml  Law  {Consolidated)  — Sections  61,  64. 

Bonds  of  Division  and  Resident  Engiueers  in  sum  of  $40,000 
legal  and  binding. 

STATE  OF  NEW  YORK, 

Attoeney-Gexeral's  Office, 

Alba^^y,  January  17,  1010. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y,: 

Dear  Sir. —  I  beg  to  acknowledge  your  letter  of  January  12th, 
asking  my  opinion  as  to  whether  a  bond  given  by  a  division  and 
resident  engineer  in  the  sum  of  $40,000  would  be  legal  and  bind- 
ing upon  him  and  his  sureties. 

Section  61  of  the  Consolidated  Canal  Law  provides  that  "  divi- 
sion and  resident  engineers  before  entering  upon  the  duties  of 
their  offices  must  execute  an  official  undertaking  in  a  sum  not 
exceeding  $20,000,  to  be  fixed  by  the  Comptroller." 

Section  64  of  the  same  law  provides  for  advances  of  money  to 
be  made  to  the  division  and  resident  engineers  for  the  purpose 
of  meeting  expenses  of  the  engineer's  department  upon  his  divi- 
sion, and  further  provides  that  ^'  advances  unaccounted  for  to  a 
division  engineer  shall,  at  no  time,  exceed  $40,000." 

You  state  that  there  are  certain  periods  when  advances  to  divi- 
sion engineers  up  to  the  sum  of  $40,000  are  imperative.  Accord- 
ing to  the  provisions  of  section  61  you  would  not  be  authorized 
to  require  a  division  engineer  to  furnish  a  bond  to  exceed  $20,000, 
but  if  a  resident  engineer  and  his  surety  should  voluntarily  exe- 
cute and  deliver  a  bond  in  the  sum  of  $40,000 'in  my  opinion  it 
would  be  legal  and  binding  upon  them.     The  fact  that  the  bond 
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was  not  required  by  law  to  be  given  would  not  be  any  defense 
to  the  surety. 

In  the  case  of  ilusco  v.  United  Surety  Company,  196  X.  Y. 
351),  which  was  an  action  to  recover  upon  the  bond  of  a  steam- 
shi])  ticket  agent  given  pursuant  to  the  re<piirenients  of  the  Gen- 
eral Business  Law  and  in  which  the  surety  attempted  to  defend 
upon  the  ground  that  the  law  recpiiring  the  giving  of  the  bond  was 
unconstitutional,  the  court,  while  holding  the  law  constitutional, 
held  that  even  if  the  law  were  unconstitutional  this  would  not  be 
a  defense  for  the  surety. 

In  the  analag'ous  case  of  a  resident  engineer  the  same  principle 
would  apply.  If  a  resident  engineer  gave  a  bond  in  the  sum  of 
$40,000,  the  fact  that  such  a  bond  was  not  required  by  law  would 
not  be  any  defense  in  an  action  brought  to  recover  upon  the  bond. 

Yours  respectfully, 

EDWARd'^K.  O'MALLEY, 

Attorncy-Genei'aL 


General     Business     Law  —  Section     74,     A  rticle     7  —  Private 

Detectives, 

Badges  worn  by. private  detectives  shall  be  issued  by  the  State 
Comptroller.  Wear  or  display  of  other  than  such  badge  or 
device,  as  provided  by  section  74,  constitutes  a  misdemeanor, 
and  shall  cause  revocation  of  license. 

(See  opinion  September  20,  1909). 

STATE  OF  XEW  YORK, 

Attor nk y-G e .vera l\s  Office, 

At.baxy,  January  18,  1910. 

Hon.  Clark  Wilt.iatms,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Referring  to  my  opinion  to  your  predecessor  imder 
date  of  September  20,  in  reference  to  the  law  requiring  detectives 
to  be  licensed,  -which  had  particular  reference  to  the  case  of  Lynn 
P.  Stoughton,  my  atteution  is  now  spocitically  called  to  a  badge 
which  it  is  said  was  issued  bv  ^fr.  Stouahton  to  one  of  his  em- 
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ployes,  and  upon  which  there  is  repre3ented  the  coat  of  arms  of 
the  State  and  the  words  ^'  Stoughton's  Detective  "  in  large  letters, 
above  which  appears  the  word  ""  Sergeant ''  and  also  a  number.  I 
am  informed  also  that  badges  of  like  design  have  been  issued  to 
his  employes  generally. 

Section  74  of  article  7  of  the  General  Business  Law  provides,  in 
relation  to  certificates  and  badges  issued  to  and  worn  by  private 
detectives  under  its  provisions,  that  the  Comptroller  shall  issue  to 
a  licensee  a  badge  of  such  design  as  he  may  provide  and  such 
licensee  is  not  permitted  to  part  with  the  custody  thereof.  The 
section  further  provides  that  any  person 

"  Who  shall  wear  or  display  any  licpnse,  certificate,  shield 
or  badge  purporting  to  authorize  the  holder  or  wearer  thereof 
to  act  as  a  private  detective  unless  the  same  shall  have  been 
duly  issued  pursuant  to  the  provisions  of  this  article,  shall 
be  guilty  of  a  misdemeanor.  Failure  to  comply  with  the  pro- 
visions of  this  section  shall  be  sufficient  cause  for  revocation 
of  such  license." 

The  badge  in  question  certainly  purports  to  inform,  the  world 
that  its  wearer  has  authority  to  act  as  a  detective  and  is  such. 
The  intent  is  plainly  expressed.  This  badge  was  not  issued  pur- 
suant to  the  provisions  of  article  7  and  it  is  a  violation  of  law  to 
wear  the  same.  The  issue  of  such  badges  by  a  duly  licensed 
detective  to  his  employes  seems  adequate  cause  for  the  revocation 
of  his  license  under  section  74. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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County  Clerk  —  Ulster  County. 

Deputies  and  assistants  in  office  of.  Board  of  Supervisors  no 
authority  to  appropriate  money  by  levying  assessments  on 
taxal)le  property  to  pay  the  salaries  of  deputies  and  assistants 
in  the  office  of  the  County  Clerk.  Chapter  103,  Laws  1906, 
provides  for  salary  of  County  Clerk  and  four  assistants,  addi- 
tional assistants  to  serve  without  expense  to  county. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  4,  1910. 

Hon.  Clark  Williams,  Slate  Comptroller,  AlhaJiy,  N.  Y.: 

Dear  Sir. —  I  have  your  inquiry  of  January  12th  in  reference 
to  the  legality  of  a  resolution  adopted  by  the  Board  of  Supervisors 
of  Ulster  county  raising  by  levy  and  assessment  upon  the  taxable 
])roperty  of  the  county  the  sum  of  $600,  to  be  disbursed  for  the 
services  of  an  attendant  or  attendants  in  the  county  clerk's  office 
of  that  county. 

From  the  correspondence  attached  to  your  letter  it  appears  that 
the  county  treasurer  has  raised  the  question  of  whether  or  not  he 
can  legally  make  this  disbursement. 

The  office  of  county  clerk  of  Ulster  county  is  a  salaried  office, 
having  been  made  so  by  chapter  103  of  the  Laws  of  1900.  This 
act  specifies  the  salary  of  the  county  clerk  and  of  four  assistants, 
to  hold  office  at  the  pleasure  of  the  clerk,  and  in  section  8  pro- 
vides that  "  the  salaries  and  compensation  of  the  said  county  clerk 
and  of  his  assistants  shall  be  paid  monthly  by  the  county  treasurer 
upon  the  certificate  of  the  county  clerk  showing  the  amount  due 
to  each  and  for  what  due.  Xothing  herein  contained  shall  pro- 
hibit said  county  clerk  from  appointing  such  special  deputy  clerks 
or  additional  assistants  as  he  may  deem  wise,  but  such  special 
deputy  clerks  or  additional  assistants  shall  serve  without  expense 
to  the  county  of  Ulster." 

In  my  judgment  the  foregoing  ])rovisions  of  law  prohibit  the 
Board  of  Supervisors  from  appropriating  money  to  pay  deputies 
or  assistants  in  the  office  of  the  countv  xjlerk  in  addition  to  those 
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specially  provided  for  in  the  act  and  any  payment  of  county 
moneys  for  assistants  in  the  office  of  the  county  clerk,  in  addition 
to  these  specified,  would  be  illegal. 

Yours  respectfully, 

EDWARD  R.  O'lMALLEY, 

Attorney-General, 


Detectives  —  Licenses  —  Corporations, 
Underwriters  Protective  Association,  conducting  business  along  the 
lines  of  "  special  investigations,"  supplying  information  as  to 
■^  whereabouts  of  individuals,"  "  character  of  prospective 
tenants,"  "  re.-ources  of  delinquent  debtors,"  etc.,  should  pro- 
cure license  under  section  70,  General  Business  Law. 
(See  opinion  April  21,  1909,  p.  350;  July  30,  1909,  p.  586  Rep.; 
September  20,  1909,  p.  374  Rep.;  January  18,  1910;  Feb- 
ruary 4,  1910;  February  10,  1910). 

STATE  OF  NEW  YORK, 

Attobnev-Gexeral's  Offic  e, 

Albany,  Fehruary  4,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N,  Y,: 

Dear  Sir. —  T  am  in  receipt  of  your  letter  of  the  2nd  inst.,  with 
the  following  inclosures,  viz:  a  letter  from  C.  J.  Tline,  President 
of  Underwriters  Protective  Association,  and  a  pamphlet  of  such 
association  evidently  used  for  advertising  purposes.  You  ask  that 
I  give  an  opinion  whether  it  is  necessary  for  this  association  to 
procure  a  detective  license  in  order  to  legally  transact  the  business 
now  carried  on  by  it. 

Section  70  of  the  General  Business  Law  provides : 

"  'So  person  nor  partnership  shall  engage  in  the  business 
of  private  detective  for  hire  or  reward,  or  advertise  such 
business  to  be  that  of  detective  or  as  conducting  a  detective 
agency,  without  having  first  o])taine(l  a  license^  so  to  do,  as 
hereinafter  i)rovided,  from  the  comi)tr<)ner  of  the  Stat(^  of 
Xew  York,  and  no  person,  partnership  or  corporation  shall 
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engage  in  the  business  for  hire  or  reward  of  furnishing  or 
supplying  information  as  to  the  personal  character  of  any 
person  or  firm,  or  as  to  the  character  or  kind  of  business  and 
occui)ation  of  any  person,  lirm  or  corporation,  or  own  or  con- 
duct a  l)ureau  or  agency  for  the  above  mentioned  purposes 
except  as  to  the  financial  rating  of  j)ersons,  firms  or  corpora- 
tions, without  having  first  obtained  a  license  so  to  do  as 
hereinafter  provided,  from  the  Comptroller  of  the  State  of 
Xew  York/' 

The  infiu'mation  before  me  as  to  the  exact  nature  and  form  of 
the  business  carried  on  by  the  Underwriters  Protective  Associa- 
tion is  very  meagre.  For  instance,  the  letter  of  Mr.  Hine  states: 
**  We  furnish  information  to  fire  and  burglary  companies  under  a 
special  confidential  contract,"  and  no  further  statement  is  made 
relating  to  the  nature  of  the  information  or  the  contents  of  the 
contract.  Jt  is  unnecessary  to  state  that  an  opinion  cannot  be 
predicated  upon  such  a  statement.  The  letter  also  states  that  the 
association  reports  on  fire  losses  throughout  the  T'nited  States  and 
furnishes  fire  insurance  companies  with  "  trade  information  on 
l)usiness  firms.''  What  the  nature  of  these  reports  is  and  what 
the  '^  trade  inforuuition  on  business  firms ''  consists  of  is  not 
shown  in  the  papers  before  me. 

The  advertising  ])amph]et,  however,  recites  the  lines  of  informa- 
tion sup])lied  to  clients  l)y  the  association  under  the  following 
headings:  *' Whereabouts  of  individuals/'  **  resources  of  delin- 
(pient  debtors  "  and  *'  character  of  ])rospective  tenants."  The 
l)ami)hlet  also  states,  "'  I)esides  our  reporting  department,  we  hold 
ourselves  ready  to  make  special  investigations  along  any  of  the 
above,  or  other  lines,  that  may  be  recpiired." 

The  (juestion  to  be  determined  in  this  case  is,  does  furnishing 
snch  informaticm  l)ring  the  association  within  the  provisions  of 
secti(m  70. 

Discovery  of  the  ^'  whereabouts  of  individuals "  would  cer- 
tainly seem  to  be  one  of  tl>e  usmil  and  ordinary  branches  of  a 
private  (b'tective's  l)usiu(*ss. 

Furiiisliiug  information  as  to  th(»  "'character  of  prospective 
tenants  '"  appears  also  to  be  a  prohibited  business  iniless  a  license 
is  procured.     The  inforuuition  furnished  by  the  association,  as 
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far  as  the  papers  disclose,  seems  to  go  to  the  personal  character 
of  the  prospective  tenant.  This  is  further  evidenced  by  the  state- 
ment under  the  heading,  ^'  character  of  prospective  tenants  "  as 
follows:  "This  is  the  only  concern  in  the  country  which  can 
give  the  property  owner  reliable  information  as  to  whether  such 
])rospective  tenant  would  affect  the  insurance  on  the  building,  or 
of  other  tenants." 

''  Special  investigations  along  any  of  the  above  or  other  lines, 
that  may  be  required/'  which  the  association  holds  itself  out  as 
ready  to  make,  also  without  further  explanaticm  seems  to  be  an 
advertisement  to  conduct  investigations  along  lines  open  only  to 
licensees  under  such  act. 

1  would  therefore  answer  that  from  the  information  before  me, 
it  would  seem  that  the  association  is  conducting  business  such  as  a 
licensee  only  under  section  70  of  the  General  Business  Law  may 
lawfully  conduct. 

Yours  very  truly, 

edaVard  R.  O'MALLEY, 

Attorney-General . 


Detectives  —  Licenses  —  Corporations, 

International  Detective  13ureau  of  Xew  York  city.  Employment 
of  detectives  duly  licensed,  not  sufficient  where  corporation 
itself  is  carrying  on  a  detective  agency.  Under  section  70 
of  the  General  Business  Law,  it  should  procure  a  license. 

(See  opinions  April  21,  1909;  September  20,  1909;  January  18, 
1910;  February  4,  1910;  February  10,  1910). 

STATE  OF  XEW  YORK, 

Attorn e y-Gkxkral's  Office, 

Albany,  February  4,  1910. 

lion.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y,: 

Dear  Sir. —  T  am  in  receipt  of  your  letter  of  the  2nd  inst.,  in 
which  you  state  that  the  International  Detective  Bureau  of  Xew 
York  city  has  not  been  licensed  pursuant  to  law  and  has  made  no 
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application  to  be  licensed;  that  it  is  a  corporation  organized  to 
carry  on  and  is  now  conducting  the  business  of  a  detective  bureau 
or  detective  agency ;  that  said  corporation  claims  through  its  attor- 
ney that  whatever  detective  work  is  done  through  it  is  done  by 
private  detectives  who  themselves  are  duly  licensed.  You  ask  my 
opinion  as  to  whether  or  not  this  corporation  should  apply  for 
and  receive  a  license  pursuant  to  chapter  529  of  the  Laws  of  1909. 

If  this  corporation  is  actually  carrying  on  any  business  as  a 
detective  or  as  a  detective  agency  without  a  license,  it  is  in  viola- 
tion of  law,  notwithstanding  the  fact  that  individuals  employed 
by  it  are  duly  licensed  detectives. 

Section  70  of  the  General  Business  Law  provides  as  to  what 
persons  and  corporations  must  be  licensed  under  the  chapter  re- 
ferred to,  and  seems  clearly  to  include  such  a  corporation. 

Section  71  provides: 

"  Any  person,  partnership  or  corporation,  intending  to  con- 
duct the  business  of  detective  or  detective  agency,  and  any 
person,  partnership  or  corporation  intending  to  conduct  the 
business  of  furnishing  or  supplying  information  as  to  the 
personal  character  of  any  person  or  firm,  or  as  to  the  character 
or  kind  of  the  business  and  occupation  of  any  person,  firm  or 
corporation,  or  intending  to  own  or  manage  a  bureau  or 
agency  for  the  above  mentioned  purposes,  except  as  to  the 
financial  rating  of  persons,  firms  or  corporations,  shall  present 
to  the  comptroller  of  the  State  of  New  York,  and  file  in  his 
office  a  written  application  duly  signed  and  verified,  as  fol- 
lows    *     *     *." 

The  license  fee  and  bond  required  from  a  corporation  is  also 
larger  than  required  from  an  individual.  This  provision  might 
also  be  nullified  if  a  corporation  could  do  without  a  license  by 
employing  a  duly  licensed  individual. 

It  is  plain  that  the  employment  of  a  licensee  under  this  act 
does  not  release  the  emi)]oyer  corporation,  conducting  a  bureau  or 
agency,  from  the  necessity  of  procuring  a  license.  . 
Yours  very  truly, 

ED^VARI)  ll.  O'MALLEY, 

Attomey-Qeneral, 
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Tax  Law  —  Stock  Transfer  Tax, 

Certificate  of  Great  Xorthern  Ore  properties,  representing  bene- 
ficial interest  only  under  terms  of  a  trust  agreement,  are  not 
shares  or  certificates  of  stock,  and  such  transfers  or  deliveries 
are  not  taxable. 

(See  opinions  June  8,  1900,  p.  361,  Report.) 

STATE  OF  NEW  YORK, 

Attorxey-Gexeral's  Ofi^ce, 

Albany,  February  8,  1010. 

lion.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  On  June  8,  1009,  I  wrote  your  predecessor  an  opin- 
ion in  which  I  advised  that  from  the  facts  ^then  before  me,  the 
shares  of  beneficial  interest  in  the  Great  iforthern  Ore  properties, 
to  which  he  called  my  attention,  'were  not  taxable  under  the  Stock 
Transfer  Law.  On  June  16,  1000,  I  supplemented  this  opinion 
with  the  advice  that  unless  the  facts  upon  which  my  first  opinion 
was  based  were  actually  true,  the  opinion,  of  course,  would  not 
represent  the  law,  and  I  advised  that  the  truth  of  these  facts 
should  be  established  before  you  should  permit  transfers  of  these 
certificates  to  occur  without  the  payment  of  the  tax. 

Following  the  rendering  of  these  two  opinions,  your  predecessor 
asked  me  to  investigate  the  documents  upon  which  these  trustees' 
certificates  rested,  and  give  my  final  opinion  as  to  their  taxability. 
I  endeavored  to  do  this  at  once  but  have  only  just  succeeded  in 
obtaining  access  to  these  papers.  From  a  careful  examination  of 
these  various  documents,  I  am  enabled  to  say  definitely  that  the 
facts  assumed  as  the  basis  for  my  first  opinion  are  the  actual  facts 
in  connection  with  these  certificates,  and  that,  therefore,  transfers 
of  them  are  not  subject  to  tax. 

It  appears  that  these  certificates  represent  *a  beneficial  interest 
in  certain  properties  transferred  to  certain  individuals  in  trust, 
under  the  terms  of  a  trust  agreement  bearing  date  December  7, 
1006.  This  agreement  was  executed  by  the  Lake  Superior  Com- 
pany, Limited,  party  of  the  first  part,  and  Louis  W.  Hill,  James 
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X.  Hill,  Walter  J.  Hill  and  Edward  T.  Xicbcdti,  parties  of  the 
second  part.  By  the  terms  of  this  agreement,  the  Lake  Superior 
Company,  Limited,  transfers  to  the  individuals  named,  certain 
shares  of  stock  in  various  mining  companies  in  trust,  to  hold  them 
for  the  benefit  of  certificate  hohlers.  It  is  ])rovide<l  that  certifi- 
cates shall  issue  to'  the  stockholders  <»f  the  (ireat  Northern  Railway 
(\)mi)any  as  they  a])peared  ui)on  the  hooks  of  that  company  on 
December  0,  IDOO,  in  i)roportion  to  the  number  of  shares  of  stock 
held  by  each  in  that  company.  It  is  further  provided  that  the 
trustees,  after  paying  the  taxes  and  other  expenses  of  the  trust, 
"  shall,  from  time  to  time,  an<l  at  least  once  in  every  year,  dis- 
tribute and  })ay  such  portion  of  the  net  income  or  proceeds  of  the 
l)roperty  held  by  them  as  sjucIi  trustees,  as  they  may  deem  proper 
to  be  so  distributed,  among  and  to  "  these  certificate  holders.  It  is 
further  provided  that  the  trustees  may  have  full  power  to  sell  or 
exchange  the  j)roperty  so  conveyed  to  them  and  to  reinvest  the 
proceeds  of  such  sale  *'  in  other  property,"  and  that  in  ease  of  such 
reinvestment  the  property  so  acquired  shall  come  under  the  terms 
of  this  truM:.  At  the  termination  of  the  trust,  which  is  to  last  for 
a  period  of  twenty  years  after  the  death  of  the  survivor  of  a  large 
number  of  enumerated  persons,  it  is  provided  that  the  trustees 
shall  divide  the  property  still  remaining  in  their  hands  between 
the  then  certificate  holders. 

1  have  carefully  examined  this  agreement  and  it  is  clear,  in  m}' 
judgment,  that  the  certificates  representing  beneficial  interests 
under  this  trust  cannot  in  any  sense  be  regarded  as  shares  of  stock. 
The  holders  of  them  have  no  interest  in  the  management,  profits 
or  ultimate  assets  of  any  corporation.  They  are  simply  the  cestui 
(]ui  trustent  under  the  trust.  Their  annual  inc*ome  rests  wholly  in 
the  discretion  of  the  trustees.  Their  right  is  simply  to  share  in  the 
l)rofits  of  the  investments  made  or  continued  by  such  trustees  and 
under  the  agreement  it  would  be  possible  for  the  trustees  to  ex- 
change the  shares  of  stock  originally  conveyed  to  them  for  any 
other  kind  of  property. 

The  tax  by  the  statute  isr  imposed  only  upon  sales,  deliveries  or 
transfers  of  "  shai^es  or  certificates  of  stock,  in  any  domestic  or 
foreign  association,  company  or  corporation."  These  trustees' 
certificates  of  beneficial  interest  not  being  in  any  sense  shares  or 
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certificates  of  stock,  do  not  come  within  the  scope  of  this  tax. 
Under  well  settled  principles,  any  doubt  must  be  resolved  in  favor 
of  the  taxpayer,  and  I  therefore  advise  you  that  transfers  of  such 
certificates  are  not  taxable  under  this  act. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Aitomey-GeneraL 


Tax  Law  —  Stock  Transfer  Tax. 

1.  Reorganization  of  \Ve?itern  ^faryland  Company.     (See  opinion 

January  18,  1910.) 

2.  Procedure  to  recover  amount  of  excess  tax  paid  under  1906 

Law,  before  declared  unconstitutional,  either  by  legislation 
or  recourse  to  the  Court  of  Claims. 

3.  Whether  transfer  of  stock  from  executors  under  a  will  to  them- 

selves a?  trustees,  is  taxable. 

4.  Questions  as  to  obsolete  stamps.     (See  opinion  June  8,  1909.) 

Stamps  erroneously  aflixed,  refund  form,  etc.     (See  opinion 
March  11,  1910.) 

STATE  OF  >CEW  YORK, 

Attokxey-Genkrai/s  Office, 

Albany,  Feh-uary  8,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Referriug  to  your  letter  of  the  19th  ultimo  in  which 
you  ask  my  opinion  on  various  questioi;is  regarding  the  stock  trans- 
fer tax,  I  beg  to  say  that  T  have  given  the  matters  therein  contained 
very  careful  consideration. 

The  first  question  which  you  ask  is  in  reference  to  the  Western 
Maryland  Railroad  Couipany  reorganization.  This  was  covered 
in  my  opinion  to  your  department  under  date  of  January  18,  1910. 
The  second  question  which  you  ask  is  as  to  the  proper  method  of 
procedure  on  the  part  of  certain  individuiil  brokers  (members  of 
the  Xew  York  stock  exchange)  who  ])aid  excess  taxes  under  the 
law  of  190()  prior  to  its  being  declared  unconstitutional  in  the 
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Court  of  Appeals  in  People  ex  rel.  Farrington  v.  Mensehing,  187 
X.  Y.  8. 

As  I  have  already  advised  you  orally  in  a  case  of  this  character 
the  procedure  rests  largely  in  your  own  discretion.  If  in  your 
judgment  the  facts  are  established  showing  the  validity  of  this 
claim  and  its  amount,  there  would  be  no  objection  to  your  asking 
the  Legislature  to  appropriate  an  amount  suflScient  to  meet  the 
same.  On  the  other  hand,  if  in  your  judgment  the  facts  were  not 
sufficient,  or  if  you  did  not  desire  to  pass  upon  th(}  sufficiency  of 
the  evidence,  you  could  very  properly  leave  the  claimants  to  present 
the  matter  to  the  Court  of  Claims.  If  no  notice  of  intention  to 
file  such  a  claim  has  been  given,  as  required  by  law,  a  special  act 
of  the  Legislature  would  be  necessary  authorizing  the  Court  of 
Claims  to  hear  these  claims. 

Your  third  question  is  whether  the  transfer  of  stock  from  the 
executors  under  a  will  to  themselves  as  trustees  is  taxable. 

It  is  my  opinion  that  as  the  executors  are  distinct  persons  in 
the  eyes  of  the  law  from  trustees,  a  real  transfer  within  the  mean- 
ing of  the  act  takes  place  upon  such  a  change  of  title  even  if  the 
tax  is  not  to  be  imposed  on  every  physical  transfer  irrespective  of 
change  of  ownership.  This  would,  of  course,  be  clearer  if  under 
the  will  the  beneficial  OAvnership  were  different  in  the  two  cases. 
However,  it  is  my  opinion  that  the  transfer  of  legal  title  alone  is 
sufficient  to  bring  the  transaction  within  the  law^ 

Your  fourth  question  is  as  to  the  proper  course  for  you  to  pursue 
under  my  opinion  to  your  predecessor  of  June  8,  1909,  in  refer- 
ence to  the  retirement  of  stamps  of  the  obsol'ete  issue.  You  state 
that  several  brokerage  houses  are  known  to  have  on  hand  stamps  of 
the  old  issue  and  insist  upon  nsing  these  in  the  payment  of  the 
transfer  tax  and  that  your  office  has  no  authority  to  refund,  re- 
deem or  substitute  new  stamps  for  these  worthless  ones. 

The  question  as  to  what  course  should  be  pursued  is  really  one 
of  policy.  In  my  opinion,  as  I  advised  in  the  communication 
above  referred  to,  these  obsolete  stamps  are  not  now  in  compliance 
Avith  the  law.  It  would  therefore  seem  that  the  matter  is  similar 
to  that  arising  from  the  excess  payment  under  the  1906  law.  If  in 
your  judgment  the  administration  of  the  act  could  be  facilitated 
by  a  specific  appropriation  to  you,  giving  you  the  authority  to 
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redeem  these  old  stamps  and  appropriating  the  same  therefor,  you 
are,  of  course,  at  liberty  to  make  such  request  from  the  Legislature. 
If,  on  the  other  hand,  you  think  it  wiser  to  have  the  Court  of 
Claims  pass  upon  these  matters,  that  body  would  have  jurisdiction 
either  wuth  or  without  a  special  enabling  act,  in  accordance  with  the 
facts  in  each  particular  case.  Finally,  I  can  see  no  objection  to  a 
ruling  by  you,  if  you  see  fit,  permitting  these  stamps  to  be  used 
for  a  limited  time.  The  whole  question,  however,  rests  entirely  in 
your  discretion. 

Your  fifth  question  calls  my  attention  to  the  fact  that  the  statute 
provides  that  you  may,  upon  satisfactory  proof  that  stamps  have 
been  erroneously  aifixed  and  canceled  in  payment  of  the  tax  upon 
a  transfer  to  the  loss  of  an  innocent  person,  refund  the  amount 
thereof  from  appropriations  made  for  necessary  expenses  under 
this  article,  providing  the  tax  justly  due  was  paid  upon  such 
transfer.  You  call  my  attention  to  a  few  claims  now  pending  in 
your  office  which  apparently  come  within  these  facts.  If  in  your 
judgment  they  do  fall  within  this  description,  then  on  such 
amounts  you  are  authorized  to  make  a  refund  and  charge  it  to 
your  appropriations  for  necessary  expenses,  as  above  provided. 

Your  sixth  question  regarding  claims  for  refund  for  stamps 
])laced  upon  original  issues  of  stock  prior  to  the  decision  of  the 
Court  of  Appeals  holding  that  such  issues  were  not  taxable,  is 
governed  by  the  same  principles  as  question  number  two  and  what 
I  have  said  there  applies  equally,  in  my  judgment,  here. 

Your  seventh  question  regarding  the  taxability  of  beneficial  cer- 
tificates of  Great  Is^orthern  Ore  properties  has  already  been 
answered  by  me  under  a  separate  ojiinion. 

I  should  be  glad  to  take  these  matters  up  with  you  in  further 
detail  if  at  any  time  you  so  desire. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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Tax  Late  —  Sfock  Transfer  Tax. 

Where  a  transfer  of  stoek  is  made  and  title  passed  prior  to  the 
enactment  of  Stock  Transfer  Law,  but  transferred  on  books 
of  corporation  subsequently,  this  evidence  of  such  transfer  is 
not  taxable. 

(See  opinion  May  27,  IDOr),  p.  4;U),  Report;  July  1,  1907,  p.  298, 
Report;  December  1,  1909,  p.  38:5,  Report. 

STATE  OF  NEW  YORK, 

Attokxey'-Genekai/s  Offue, 

Albany,  February  8,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Alhany,  A,  W: 

Dear  Sir. —  Referring:  to  your  letter  of  the  3d  inst.,  in  which 
you  enclose  a  question  as  to  the  applicability  of  the  st(K*k  transfer 
tax  to  a  purchase  of  stock  made  ])rior  to  the  time  when  the  Stock 
Transfer  Law  whs  enacted,  it  ai)pears  that  the  actual  title  to  the 
stock  in  (pu»stion  passed  before  the  act  went  into  effect  but  that  the 
transfer  on  the  books  of  the  corj)oration  is  to  be  made  now.  You 
ask  whether  this  transfer  on  the  books  of  the  corporation  is  subject 
to  the  tax. 

It  is  my  oj)inion  that  the  law  was  aimed  to  tax  only  the  actual 
transaction  —  not  the  evidence  of  such  transaction.  If  the  trans- 
fer in  ownership  occurred  before  the  act  w^ent  into  effect,  the  sub- 
sequent evidence  of  such  transfer  or  consummation  of  it  by  issuing 
new  stock  would  not  be  taxable. 

^'ery  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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Banks  as  Dcposlfories  of  Slate  Funds  —  Chapter  245,  Laws,  1897. 
Charge   for   publishing  statement   of  l)alaiices  not  governed   by 

section  3317,  Code  of  Civil  Procedure.     (Mack  v.  City  of 

Buffalo,  32  Misc.  330.) 
(See  letter  March  24,  1909,  L.  B.  102,  p.  349;  July  22,  1909, 
L.  B.  107,  p.  204.) 

STxVTE  OF  NEW  YORK, 

Attorxey-Gexeral's  Office, 

Albany,  February  10,  1910. 

Hon.  Clark  Willta:ms,  State  Comptroller,  Albany,  N,  Y,: 

Dear  Sir. —  I  have  your  letter  of  the  9th  inst.,  in  which  you 
ask  my  opinion  as  to  whether  in  causing  to  be  published  a  detailed 
statement  of  the  balances  in  the  several  banks  designated  as  de- 
positories of  State  funds,  under  chapter  245,  Laws  of  1897,  the 
charge  for  such  publication  is  governed  by  section  3317  of  the 
Code  of  Civil  Procedure. 

In  this  regard  I  would  say  that  I  think  the  question  is  answered 
by  my  letter  to  your  predecessor  under  date  of  July  22,  1909,  in 
which  I  handed  him  a  copy  of  a  letter  which  I  had  previously 
written  to  the  State  Engineer  and  Surveyor,  calling  attention  to 
the  decision  in  ifack  v.  City  of  Buffalo,  32  Misc.  330,  holding  that 
this  section  of  the  Code  does  not  api)ly  to  any  notices  except  those 
relating  to  civil  actions  and  proceedings  under  the  Code,  unless 
otherwise  specifically  prescribed  by  law.  In  harmony  with  these 
previous  communications,  therefore,  I  advise  you  that  the  publica- 
tion in  question  is  not  governed  by  section  3317  of  the  Code  of 
Civil  Procedure. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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iJclcciiccs  —  Litrnaes —  k^^hcrijfs  and  Conslahlcs, 

Person  duly  ai)poiiited  aiul  elected  to  official  duty  may  not  conduct 
a  private  detective  business  under  name  of  *^  Xeef's  Detective 
Bureau  "  outside  his  regular  duties,  without  a  license  under 
chapter  529,  Laws  1909. 

(See  opinion  April  21,  1909,  p.  350,  Report;  July  30,  1909,  p. 
58G,  Report;  September  20,  1909,  p.  374,  Report;  January 
18,  1910;  February  4,  1910;  February  17,  1910.) 

STATE  OF  NEW  YORK, 

Attorxey-Gexeral's  Office, 

Albany,  February  10, 1910. 

ITon.  Clark  Williams,  Slate  Comptroller,  Albany,  N.  Y,: 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  8th  instant  in 
which  you  ask  my  opinion  as  to  whether  or  not  the  fact  that  a  per- 
son is  a  duly  appointed  deputy  sheriff  and  a  duly  elected  town 
constable  would  authorize  him  to  conduct  a  business  as  an  indi- 
vidual or  in  the  name  of  "  Xeef's  Detective  Bureau,"  and  advertise 
for  work  as  a  detective  without  having  first  obtained  the  license 
required  by  chapter  529  of  the  Laws  of  1909.  I  have  also  the 
brief  submitted  by  counsel  for  Xeef,  contending  that  a  license  is 
not  required  to  permit  a  person  holding  such  an  office  to  engage 
in  the  business  of  private  detective. 

The  provision  of  law  relied  upon  by  Neef  in  support  of  his  con- 
tention is  contained  in  section  75  of  the  act,  which  in  part  reads: 

"  Xothing  in  this  article  shall  apply  *  *  *  to  any  de- 
tective or  ofiicer  belonging  to  the  police  force  of  the  state,  or 
any  county,  city,  town  or  village  thereof,  appointed  or  elected 
by  due  authority  of  law,  or  to  any  person  in  the  employ  of 
any  police  force  or  police  department  of  the  state,  or  of  any 
county,  city,  town  or  village  thereof." 

The  effect  of  this  provision,  in  my  judgment,  and  the  only  inten- 
tion in  the  minds  of  the  Legislature  in  so  enacting,  was  to 
specifically  exempt  such  officers  in  the  performance  of  their  duties 
as  such,  from  the  provision  of  law  requiring  a  license.     They  are 
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given  direct  statutory  authority  to  perform  any  detective  work  and 
to  supply  information  as  to  the  character  of  persons  and  corpora- 
tions in  the  line  of  their  official  duties  without  procuring  a  license. 
However,  I  do  not  think  it  was  intended  to  give  to  such  persons 
the  right  to  conduct  a  private  detective  business  separate  from 
their  official  duties  and  to  advertise  as  such  and  to  engage  in  the 
private  business  of  supplying  the  information  mentioned  in  sec- 
tion 70  for  which  a  license  is  required,  without  first  obtaining  such 
a  license.  If  it  meant  anything  further  than  to  relieve  such  offi- 
cers in  the  performance  of  their  official  duties  from  the  require- 
ments of  the  act,  as  the  counsel  for  Neef  contends  it  did,  then  it 
would  confer  upon  certain  citizens  (namely,  those  who  are  officers 
of  the  police  force  of  the  State  or  of  any  county,  city,  town  or  vil- 
lage thereof)  rights  and  privileges  which  are  not  conferred  upon 
other  citizens  of  the  State. 

The  first  section  of  the  first  article  of  the  Constitution  of  the 
State  provides : 

"  No  member  of  this  state  shall  be  disfranchised  or  de- 
prived of  any  of  the  rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land,  or  the  judgment  of  his 
peers." 

It  is  well  settled  that  the  words  "  law  of  the  land  "  do  not  mean 
a  statute  passed  by  the  Legislature  for  the  purposes  of  working  the 
wrong,  but  that  it  must  be  ascertained  judicially  that  the  person 
deprived  thereof  has  forfeited  his  rights  and  privileges.  It  is  also 
a  well  settled  rule  of  statutory  construction  that  where  two  con- 
structions of  an  act  are  possible  one  of  which  rendered  the  act 
constitutional  and  the  other  unconstitutional,  the  constitutional 
construction  must  prevail. 

I  am,  therefore,  of  the  opinion  that  where  such  an  officer  engages 
in  the  business  of  private  detective  outside  of  his  official  duties,  he 
must,  to  keep  within  the  law,  procure  a  license. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-GeneraL 
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State  Instittitiojis — State  Charities  Law  —  Section  55. 
Xew  York  State  Training  School  for  Girls  at  Hudson.  Contract 
for  building  sewage  disposal  plant.  Lowest  bid  for  contract 
being  in  excess  of  the  a})propriation  made  for  such  work,  and 
an  unexpended  balance  remaining  from  the  appropriation  for 
cottages  and  a  trunk  conduit,  etc.,  such  balance  may  lawfully 
be  used  for  sewage  plant. 

STATE  OF  NEW  YORK, 

Attorxky-Gexebal's  Office, 

Albany,  February  2<),  1910. 

Hon.  Clark  Wiluama,  State  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  receipt  of  your 
communication  of  February  10,  1910,  enclosing  a  letter  from  the 
State  Architect.  It  appears  that  by  chapter  4GG,  Laws  of  1908, 
chapter  461,  Laws  of  1909,  and  chapter  4.*].3,  Laws  of  1909,  there 
have  been  appropriated  $3,070.48  for  building  a  sewage  disposal 
])lant  for  the  Xew  Y'^ork  State  Training  School  for  Girls  at  Hudson. 
The  lowest  bid  for  the  contract  for  this  work  is  $4,200,  which  is 
$1,192.52  in  excess  of  the  aggregate  of  the  iappropriations  made 
for  this  purpose.  To  meet  this  deficiency  it  is  proposed  to  use  the 
unexpended  balance  of  $1,088.45  of  an  appropriation  made  by 
chapter  400,  Law^s  of  1908,  amounting  to  $44,872.72  for  two  cot- 
tages at  the  Training  School  for  Girls  at  Hudson;  and  also  it  is 
proposed  to  use  an  unexpended  balance  from  an  appropriation 
made  by  chapter  401,  Laws  of  1909,  amounting  to  $5,500  for  a 
trunk  conduit  to  connect  the  boiler  house  at  the  same  institution. 

You  request  my  oi)inion  as  to  whether  the  unexpended  balances 
of  the  appropriations  for  the  tw^o  cottages  and  for  the  trunk  con- 
duit at  this  institution  can  lawfully  be  applied  to  make  up  this 
difference  between  the  appropriation  for  the  sewage  disposal  plant 
and  the  amount  of  the  lowest  bid. 

My  answer  to  this  question  is  in  the  affirmative.  Section  55  of 
the  State  Charities  Law,  as  amended  by  chapter  149  of  the  Laws 
of  1909,  provides  as  follows: 

"  If  an  appropriation  be  made  for  the  erection,  alteration, 
repairs  or  improvement  of  buildings  or  plant  at  a  state  insti- 
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tution  reporting  to  the  fiscal  supervisor,  in  an  appropriation 
act  specifying  two  or  more  objects  for  which  the  appropriation 
.  shall  be  applied,  and  any  one  of  such  objects  shall  have  been 
accomplished  for  a  less  sum  than  the  amount  specified  in  the 
act,  the  unexpended  balance  shall  be  applicable  to  the  com- 
pletion of  any  other  work  jspecified  in  the  act,  if  after  due 
advertisement  no  bids  shall  have  been  received  within  the 
amount  specifically  appropriated  therefor.'' 

The  New  York  State  Training  School  for  Girls  at  Hudson  is  an 
institution  reporting  to  the  Fiscal  Supervisor.  Chapter  460,  Laws 
of  1908,  is  an  appropriation  act  for  the  erection  or  improvement  of 
buildings  or  plant  specifying  two  or  more  objects,  viz.,  for  two 
cottages,  $44,872.72,  and  for  sewage  disposal  plan,  $870.48. 
Chapter  461,  Laws  of  1900,  is  also  an  appropriation  act  for  the 
erection  or  improvement  of  buildings  of  plant  specifying  two  or 
more  objects,  viz.,  for  trunk  conduit,  $5,500,  and  for  sewage  dis- 
posal plant,  $1,200.  Upon  the  statement  of  the  State  Architect  it 
appears  that  the  object  of  building  the  two  cottages  has  been  ac- 
complished for  a  less  sum  than  the  amounts  appropriated,  and  the 
object  of  building  the  trunk  conduit  has  also  been  accomplished  for 
a  less  sum  than  the  amount  appropriated.  As  the  appropriations 
for  these  two  purposes  were  each  specified  in  an  act  which  also 
included  an  appropriation  for  the  building  of  the  sewage  disposal, 
the  unexpended  balances  from  the  appropriations  for  the  cottages 
and  for  the  trunk  conduit  come  within  the  provisions  of  section  49, 
as  above  quoted,  and  are  therefon^  applicable  for  use  for  the  sewage 
disposal,  for  which,  after  due  advertisement,  no  bids  have  been 
r(K*eived  within  the  amount  specifically  appropriated  therefor. 
Yours  respectfully, 

EDWAKD  Tt.  O'MALLEY, 

Attorncy-dcncraJ. 
15 
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Saratoga  Spjings  State  lieservatiun  —  Chapter  5G9,  Laws  1900. 

As  to  constitutionality  of  act  and  provisions  for  acquisition  of 

private  property  for  public  use,  compensation  for,  etc. 

STATE  OF  NEW  YORK, 

Attok:;ey-G  en  ekat/s  Office, 

Albany,  March  4,  1910. 

To  the  Ilonorahle,  The  State  (\)Mptrolleu,  Albany,  X,  Y.: 

Dear  Sir. —  Your  letter  of  Eebruary  11th  was  duly  re<*eived,  in 
which  you  ask  for  my  opinion  as  to  the  constitutionality  of  chap- 
ter* 509  of  the  Laws  of  1909,  and  put  certain  other  questions  involv- 
in«;  the  interpretation  of  this  act  and  th(^  powers  of  the  commission. 
You  ask  the  following  (piestions: 

1.  Do  the  provisions  of  this  act  come  within  the  j)r(»hibition  of 
s(H'tion  G  of  article  1  of  the  Constituti(»n  of  the  State  of  New  York, 
which  provides  that  })rivate  proi>erty  shall  not  be  taken  for  pijblic 
use  without  just  compensation^  Two  elements  are  involved: 
(a)  Is  the  acquisition  of  the  property  authorized  by  this  act  for  a 
public  use  ?  (b)  Is  just  compensation  provided  ? 
(a)   The  title  of  this  chapter  is  as  follows: 

"  An  act  to  authoriz(?  the  selection,  location  and  appropri- 
ation of  certain  lands  in  the  town  of  Saratoga  Springs,  for  a 
state  reservation,  and  to  preserve  the  natural  mineral  springs 
therein  located,  and  making  an  appropriaticm  therefor,  and 
authorizing  an  issue  of  bonds  to  pay  such  appropriation." 

The  act  further  says,  after  providing  for  a  commission  to  carry 
out  its  terms: 

Section  2.  "  It  shall  be  the  duty  of  said  board,  and  it  shall 
have  power,  from  time  to  time,  to  select  and  locate  such  lands 
in  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga, 
and  any  rights,  casements,  or  interest  upcm  or  in  any  lands  in 
said  town,  as  it  shall  deem  proper  and  necessary  to  be  taken 
for  the  purpose  of  preserving  the  natural  mineral  springs  in 
said  to\ni  of  Saratoga  Springs,  and  of  restoring  said  springs 
to  their  former  natural  condition,  and  for  that  purpose,  to 
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acquire  any  rights,  easements  or  interest  in  any  property,  the 
whole  of  which  it  shall  not  acquire,  for  the  purpose  of  pro- 
tecting the  springs  or  mineral  water  rights  upon  any  lands 
it  shall  acquire."     *     *     * 

Section  4.  **  From  and  after  the  acquisition  of  any  piece 
of  land  by  the  board,  as  hereinbefore  provided,  the  same  shall 
be  kept,  and  remain,  and  be  known,  as  a  part  of  the  state 
reservation  at  Saratoga  Springs,  for  the  purposes  of  restoring, 
and  forever  preserving,  the  mineral  springs  and  wells  and 
mineral  water,  and  the  natural  carbonic  acid  gas  on,  and  in, 
and  under  said  lands,  and  the  rights,  easements  and  interest 
acquired  in,  or  upon,  or  over,  lands,  the  fee  of  which  shall  not 
be  acquired  by  such  board,  shall  be  held  for  the  restoration, 
and  perpetual  preservation,  of  the  mineral  springs  and  wells, 
the  mineral  water  and  natural  carbonic  acid  gas  on,  in  or 
under  the  lands  thus  acquired.  No  part  of  such  lands,  rights, 
easements  or  interest  thus  acquired,  shall  be  sold  without  the 
express  direction  of  the  legislature." 

Section  5.  "  Said  board  shall  have  the  care,  custody  and 
control  of  said  reservation,  and  of  all  the  mineral  springs, 
wells,  mineral  water  and  natural  carbonic  acid  gas  thereon, 
therein,  or  thereunder,  and  of  all  the  rights,  easements,  and 
interests  acquired  by  it;  it  may  prescribe  and  publish  and 
enforce  all  proper  regulations  for  the  maintenance  and  care 
and  protection  of  said  properties,  and  may  grant  concessions 
and  leases  of  any  portion  of  the  same  upon  terms  to  be  fixed 
by  it,  and  may  limit  and  prescribe  the  terms  upon  which  any 
excess  of  mineral  water  not  used  on  said  premises  shall  be 
sold  and  the  labels  to  be  attached  thereto,  or  may,  itself, 
sell  such  excess  of  water,  and  any  violation  of  any  regu- 
lation of  said  commission  may  be  punished  as  a  misde 
meanor;-'     *     *     * 

The  purpose  of  this  act  is  to  acquire  and  preserve  certain  re- 
markable mineral  springs.  This  is  as  far  as  the  language  of  the 
act  clearly  states.  A  reasonable  interpretation  of  the  object  of  the 
act  is  that  in  addition  to  the  mere  preservation  of  these  springs 
the  public  should  have  the  right  to  enjoy  and  use  the  same.     The 
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words,  if  any,  which  limit  this  interpretation  are  those  contained 
in  section  5  "  and  may  grant  concessions  and  leases  of  any  portion 
of  the  same  upon  terms  to  be  fixed  by  it."  This  expression  may 
reasonably  be  limited  to  the  use  of  excess  water,  especially  in 
view  of  the  language  which  follows  and  confines  the  sales  by  the 
commission  to  the  water  not  used  on  the  premises.  The  public 
in  my  opinion  is  entitled  to  free  access  to  the  premises  and  the 
right  to  drink  the  water  of  the  springs  without  charge.  The  act 
should  if  possible  be  construed  so  as  to  be  constitutional  rather 
than  uncx^nstitutional.  Construing  the  act  in  the  above  manner 
the  use  is  public. 

(b)  The  answer  to  the  second  element  of  this  question,  as  to 
whether  just  compensation  is  provided,  rt»quires  the  answer  of  your 
inquiry  as  to  whether  the  bonds  authorized  by  this  act  could  be 
issued  under  article  7,  section  2,  of  the  Constitution. 

Article  7,  Section  2.  "  The  state  may,  to  meet  casual  de- 
ficits or  failures  in  revenues,  or  for  expenses  not  provided  for, 
contract  debts ;  but  such  debts,  direct  or  contingent,  singly  or 
in  the  aggregate,  shall  not  at  any  time  exceed  one  million  of 
dollars;  and  the  moneys  arising  from  the  loans  creating  such 
debts  shall  be  applied  to  th(^  juirpose  for  which  they  were  ob- 
tained or  to  repay  iho  debt  so  contracted,  and  to  no  otluu*  pur- 
pose whatever." 

Section  6  of  the  act  in  question  reads: 

Section  6.  "  The  sum  of  six  hundred  thousand  dollars 
($600,000),  or  so  much  thereof  as  may  be  neede<l,  is  hereby 
appropriated  for  the  purchase  of  such  lands,  rights,  easements 
and  interest  by  said  board,  and  the  payment  of  any  judgments 
that  may  be  recovered  therefor  in  the  court  of  claims  as  here- 
inbefore provided.  The  state  comptroller,  upon  the  written 
request  of  such  board,  is  hereby  authorized  and  directed  to 
borrow  not  more  than  six  hundred  thousand  dollars  for  the 
purposes  specified  in  this  act,  and  to  issue  bonds  or  certifi- 
cates of  the  state  therefor  payable  within  ten  years  from  their 
date,  bearing  interest  at  a  rate  not  exceeding  five  per  centum 
per  annum,  and  which  shall  not  be  sold  at  less  than  par.  The 
sum  hereby  appropriated  shall  be  payable  on  the  order  of 
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such  board,  and  upon  the  written  approval  of  the  governor,  by 
the  treasurer  on  the  warrant  of  the  comptroller,  only  out  of 
the  moneys  realized  from  the  sale  of  such  bonds  or  certifi- 
cates." 

Article  7,  section  2,  of  the  Constitution  is  the  only  provision  in 
the  Constitution  under  which  these  bonds  could  be  issued,  if  at  all. 
The  Legislature  has  at  least  twice  previous  to  this  occasion  author- 
ized the  issue  of  bonds  under  similar  circumstances.  The  first 
instance  was  for  the  payment  of  land  appropriated  for  the  reserva- 
tion at  Niagara  Falls,  when  the  sum  of  $1,000,000  was  directed  to 
be  raised  in  this  manner.  (Laws  of  1885,  chapter  182.)  Chapter 
220  of  the  Laws  of  1897,  creating  the  Forest  Preserve  Board  and 
authorizing  the  acquisition  of  land  in  Adirondack  Park,  made  use 
of  this  .method  of  raising  $400,000  out  of  an  appropriation  of 
$1,000,000.  The  constitutionality  of  this  statute  was  sustained  by 
the  Court  of  Appeals  in  People  v.  Adirondack  Railway  Co.,  IGO 
X.  Y.  225,  but  the  constitutionality  of  issuing  bonds  in  this  man- 
ner was  not  directly  passed  upon.  In  view  of  the  fact  that  the 
constitutional  convention  in  1894  did  not  change  this  provision  of 
the  Constitution  after  the  Legislature  had  authorized  a  similar 
issue  of  bonds,  it  would  seem  that  such  an  issue  was  recognized  as 
proper,  provided,  of  course,  that  the  bonds  authorized,  together 
with  all  other  bonds  issued  under  section  2  of  article  7  of  the  State 
Constitution,  do  not  exceed  $1,000,000.  The  issue  of  bonds  being 
legal,  the  credit  of  the  State  had  been  pledged  for  the  payment  of 
the  lands  taken  and  just  conipensation  has  been  assured,  which  is 
a  sufficient  compliance  with  the  provisions  of  the  Constitution. 
The  fact  that  only  $600,000  has  been  provided  to  carry  out  the 
purpose  of  this  act,  conceding  a  much  larger  sum  is  necessary,  does 
not  render  compensation  for  the  rights  to  be  acquired  uncertain, 
but  limits  the  power  of  the  board  as  to  the  amount  of  property 
they  can  acquire  without  further  appropriation.  The  same  situa- 
tion existed  in  the  case  of  the  appropriation  for  the  acquisition  of 
lands  in  Adirondack  Park. 

2.  You  also  ask  whether  you  have  any  discretion  in  borrowing 
or  paying  over  this  money  upon  the  order  of  the  commission. 

Section  6  of  the  act  provides  that  the  State  Comptroller,  upon 
the  written  request  of  such  board,  is  hereby  authorized  and  di- 
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reeted  to  borrow  not  more  thau  $600,000  for  the  purposes  specified 
in  this  act  and  to  issue  bonds  therefor.  I  am  of  the  opinion  that  it 
is  your  duty  to  borrow  the  sums  requested  by  the  commission,  not, 
however,  exceeding  $600,000.  The  payment  of  orders  of  the  com- 
mission requires  the  exercise  of  some  discretion  upon  your  part. 
The  orders  for  the  payment  of  money  in  this  case  have  not  been 
presented  to  the  Governor  for  his  approval.  In  my  opinion  they 
should  be  so  j)rosented  by  the  board  rather  than  by  the  Comptroller. 
When  api)rovod  by  the  Governor  a  warrant  should  be  drawn  for 
their  ])aynu^nt,  if  the  provisions  of  section  12  and  section  36  of 
the  State  Finance  Law  have  been  complied  with. 

3.  You  ask  further  as  to  whether  the  death  of  Mr.  Trask  and 
the  resignation  of  ^Ir.  Shepard  would  have  any  effect  upon  the 
validity  of  reipiests  and  orders  made  before  the  occurrence  of  these 
events,  but  submitted  to  you  after. 

I  am  of  the  opinion  that  the  validity  of  these  requests  and 
orders  is  not  affected  by  the  above  events. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

A  ttorney-Gcneral. 


General   IhmuesH   Law  —  Hertion    75    (Amended    i^hapier   521), 

Laws  1900)  —  Licenses  —  Fees, 
State  Comi)tro}ler  nuiy  exjK'nd   $3,500  annually  out  of  moneys 
received  from  license  fees,  in  tlie  employment  of  agents,  wit- 
ness fees,  etc.,  until  the  expiration  of  two  years  from  passage 
of  act. 

(State  ( ■onstitution,  Article  III,  Section  21.) 

Attokxky-GkneraiAs  Offick, 

STATE  OF  NEW  YORK, 

Amjanv,  March  11,  li)10. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  0th  instant,  in  which  you 
call  my  attention  to  sectitm  75  of  the  General  Business  Law,  as 
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amended  by  chapter  529  of  the  Laws  of  1909,  which  provides  that 
you  may  expend  annually  out  of  the  moneys  received  as  license 
fees  under  that  article,  not  to  exceed  $3,500,  in  the  employment  of 
an  agent  or  agents,  the  payment  of  witness  fees  and  of  other 
proper  expenses. 

You  ask  my  opinion  whether  this  article  confers  power  upon  you 
to  make  payments,  not  exceeding  $3,500  annually,  for  the  pur- 
poses named  therein  from  such  fees  received,  and  pay  the  surplus 
into  the  State  treasury,  if  such  payments  in  all  other  respects  are 
paid  in  compliance  with  the  provisions  of  law  w^ith  regard  to  the 
audit  and  payment  of  accounts  in  general  by  the  Comptroller. 

I  have  carefully  examined  the  statute,  and  in  my  opinion  it  is 
sufficient  authority  for  you  to  make  such  payment. 

The  Constitution  provides,  in  article  IIT,  section  21 : 

"  No  money  shall  ever  be  paid  out  of  the  treasury  of  this 
state,  or  any  of  its  funds,  or  any  of  the  funds  under  its  man- 
agement, except  in  pursuance  of  an  ai)27ropriation  by  law;  nor 
unless  such  payment  be  made  within  two  years  next  after  the 
passage  of  such  appropriaticm  act;     *     *     *  ^^ 

The  enactment  of  the  above  section  by  chapter  529,  Laws  of 
1909,  was  an  appr()i)riation  of  this  amount  out  of  the  license  fees 
received  by  you.  It  would  therefore  permit  you  to  use  such  an 
amount  annually  for  two  years  after  the  passage  of  such  act. 

I  therefore  advise  you  that,  until  the  expiration  of  such  two 
years,  you  are  authorized  under  this  act  to  expend  this  amount 
annually,  as  outlined  in  your  letter. 

Yours  very  truly, 

EDWARD  R.  O'ilALLEY, 

Attorney-GeneraL 
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2'ax  Law  —  Stock  Transfers. 
Sto(»k  transferred  from  firm  of  Cuyler,  Morgan  &  (.V.  to  its  siio- 
cossors,  Graham,  Vaughan  &  Co.,  merely  a  transfer  in  bene- 
ficial ownership,  and  as  such  is  not  subject  to  tax. 
(See  opinion  February  8,  1910.) 

STATK  OF  NEW  YORK, 

Attorn^ey-Gexeral's  Ofkice, 

Albany,  March  11,  1910. 

Hon.  Clark  Williams,  Stale  Comptroller,  Albany,  N.  Y,: 

Dear  Sir. —  Referring  to  your  lett(»r  of  the  9th  instant,  in  which 
you  ask  my  o})inion  as  to  the  taxability  of  the  transfer  of  stock 
from  the  firm  of  Cuyler,  Morgan  &  C^)mpany  to  the  successors  of 
interest  of  that  firm,  the  beneficial  ownership  of  the  stock  being  in 
the  same  customers,  I  beg  to  advise  as  follows: 

Tt  api)ears  from  your  letter  and  enclosure  that  the  })resent  co- 
partnership of  Cuyler,  iforgan  &  (\)mpany  expires  by  limitatiou 
on  April  30th,  and  will  go  into  liquidatirm  at  that  time,  and  that 
the  new  firm  of  Graham,  Vaughan  &  Company  has  been  formed  to 
occupy  the  sanu*  offices.  Tt  also  appears  that  a  great  many  of  the 
clients  of  the  fornuu'  firm  have  requested  the  new  firm  to  take  over 
securities  belonging  to  them  which  at  })resent  stand  in  the  name  of 
the  former  firm. 

The  question  is  asked  whether,  if  any  of  these  securities  an* 
]»r(*seuted  for  transfer  at  the  offices  of  the  various  companies  with 
the  following  endorsement  placed  upon  them,  they  will  be  taxable, 
to  wit: 

^'  I  hereby  certify  that  this  change  of  name  does  not  involve? 
a  sale,  nor  any  change  of  ownership." 

Vou  ask  my  o])ini(m  upon  this  question : 

(1)  When  there  is  a  change  of  name  of  a  firm  without  any 
change  of  interest. 

(2)  When  there  is  a  change  of  name  with  a  new  partner  ad- 
mitted; and, 

(3)  When  there  is  a  change  of  name  with  a  partner  retired. 
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It  appears  to  me  that  in  all  three  of  these  instances  the  change 
is  merely  in  the  name  or  the  personality  of  the  holder  of  the  legal 
title.  The  actual  beneficial  owner  in  every  case  remains  the  same. 
It  is,  therefore,  my  opinion  that  such  transactions  fall  within  the 
general  rule  already  laid  down  by  your  department,  with  my 
approval,  to  the  effect  that  the  substitution  of  one  trustee  in  place 
of  another  and  the  transfer  of  stock  to  his  name  from  the  name  of 
his  predecessor  does  not  constitute  such  a  transfer  as  is  subject  to 
the  stock  transfer  tax,  so  long  as  the  beneficial  ownership  remains 
identical. 

I,  therefore,  advise  you  that  in  none  of  the  cases  mentioned  in 
your  letter  is  the  transaction  subject  to  a  transfer  tax. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-GeneraL 


State  Institutions —  Contracts, 

Construction  of  Xew  York  State  Agricultural  School,  St.  Law- 
rence I^niversity.  Contract  with  Clemence  Construction 
Company,  ^vhich  it  failed  to  complete.  Filing  of  mechanic's 
lien,  et^.  State  not  liable  to  lienors  for  amount  of  retained 
percentage  under  judgment  in  action  to  foreclose  mechanic's 
lien. 

(See  letter  February  20,  1909,  L.  B.  100,  p.  902;  letter  April  28, 
1909,  L.  B.  103,  p.  758.) 

STATE  OF  NEW  YORK, 

Att()Rney-Gkxeral\s  Office, 

Albany,  March  14,  1910. 

Hon.  (^i.AiiK  WiLT.TA^rs,  State  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  23d  ult.,  asking  my  opinion 
in  reference  to  the  judgment  in  the  matter  of  Tappen  &  Merritt 
against  the  (^lenience  Construction  Company  et  al.,  file<l  in  your 
office  November  27,  1908. 
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It  appears  that  this  is  a  jiulginont  in  an  action  bronght  to  fore- 
close a  mechanic's  lion.  It  appears  from  the  jndgment  that  the 
State  entered  into  a  contract  with  the  Clemence  Construction  Com- 
pany for  the  construction  of  the  X(»\v  York  State  School  of  Agri- 
culture at  St.  Lawrence  University  for  the  sum  of  $75,471 ; 
that  the  said  company  performed  and  furnished  materials  in  the 
constrnction  of  said  building  amounting  to  $4-2,1)0 1. 10 ;  that  it 
was  paid  by  the  State  of  New  York,  on  account  of  such  work, 
$134,438.18 ;  that  there  was  owing  and  presently  due  and  payable  to 
the  company  on  account  of  said  contract  the  sum  of  $2,078.80; 
and  that  there  was  unpaid  by  the  State  the  further  simi  of 
$6,444.15  earned  under  said  contract  '"  which  will  become  due 
from  the  State  of  Xew  York  when  said  public  improvement 
*    *     *     is  completed  and  accepted." 

The  judgment  further  recites  **  that  said  sums  of  money  so  due 
and  to  become  due  said  Clemence  Constrnction  Company  from  the 
State  of  Xew  Y'ork  are  subject  to  the  payment ''  of  costs  and  ^'  to 
the  liens  hereinafter  mentioned  and  shall  be  paid  out  as  hereinafter 
specified  by  the  Comptroller  of  the  State  of  Xew^  \"ork  and  treas- 
urer of  St.  Lawrence  University,  pursuant  to  said  chapter  682, 
Laws  of  1006."  Then  follows  in  the  judgment  an  enumeration  of 
the  various  liens  filed  against  the  improvement,  aggregating 
$10,477.20,  which  are  directed  to  be  paid  in  their  order  from  the 
aforesaid  sum. 

It  a])pears  that  the  Clemence  Construction  Company  failed  to 
complete  the  contract  and  that  the  State  secured  its  completion 
by  another  contractor.  In  the  statement  which  is  annexed  to  your 
letter  it  ajipears  that  the  cost  of  this  completion  w^as  $48,708.00. 
This  sum,  however,  includes  the  entire  $10,477.20,  the  amount  of 
all  the  liens  specified  in  said  judgment.  The  actual  cost  of  the 
ccmipletion  of  the  contract,  exclusive  of  this  item,  is  $38,320.80. 
Adding  this  amount  to  the  $34,438.18  paid  the  Clemence  Con- 
struction Company  on  the  original  contract  and  to  the  $2,078.86 
paid  lienors  as  hereinafter  set  forth,  and  it  appears  that  the  State 
actually  paid  for  the  completion  of  the  building  $74,837.03.  The 
net  amount  of  the  original  ccmtract  was  $73,338.50,  showing  that 
the  excess  cost  of  the  work  over  the  amount  of  this  contract  was 
$1,400.43. 
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You  ask  in  your  letter  that  I  state  the  amount  which  you  are  to 
exact  from  the  bonding  company  upon  this  contract,  and  you  state 
that  your  department  "  has  assumed  that  it  was  responsible  for  the 
total  amount  of  the  judgment."' 

It  is  clear,  in  the  first  place,  that  the  bonding  company  is  liable 
for  the  excess  cost  of  the  work  over  the  net  amount,  of  the  original 
contract  which  is  above  set  forth.  This  includes,  as  has  been  seen, 
the  amount  of  the  liens  already  paid  by  yon  under  advice  from 
this  department,  amounting  to  $2,078.80,  being  so  much,  of  the 
liens  as  could  be  paid  from  the  amount  presently  due  the  contractor 
at  the  time  of  the  suspension  of  work,  as  found  by  the  aforesaid 
judgment.  It  is  also  clear  that  the  company  is  liable  for  the  loss 
sustained  by  the  State  by  failure  to  complete  the  contract,  which 
is  stated  by  you  to  be  $1,170. 

It  is  equally  clear,  under  all  the  authorities,  that  the  State  is  not 
liable  to  the  various  lienors  for  the  aggregate  amounts  of  the  liens 
which  they  filed  and  that  therefore  it  has  no  claim  for  such  an 
amount  against  the  bonding  company.  The  assumption  of  your 
department  that  it  was  responsible  to  the  total  amoimt  of  these 
Hens  is  erroneous.  Tender  the  Mechanic's  Lien  Law  in  this  State 
the  rights  of  lienors  are  derived  merely  by  subrogation  through 
the  rights  of  the  contractor  and  the  owner  of  the  property  is  never 
liable  to  lienors  in  an  amount  beyond  that  due  to  the  contractor. 
In  no  event,  therefore,  is  the  State  liable  to  these  lienors  for  the 
full  amount  of  $10,477.20. 

The  only  remaining  question  is  as  to  the  liability  of  the  State 
and  its  corresponding  right  against  the  bonding  company  for  the 
item  of  $6,444.15  specified  in  the  above  judgment.  This  item 
represents  the  percentages  retained  by  the  State  from  the  amounts 
earned  by  the  Clemence  Construction  Company  under  the  terms 
of  the  contract.    The  contract  provides  in  part  as  follows : 

"  The  party  of  the  first  part  hereby  agrees  to  make  pay- 
ments as  follows:  Eighty-five  per  cent,  of  the  value  of  the 
material  and  work  incorporated  in  the  building,  as  certified 
by  the  State  Architect,  monthly,  as  the  work  progresses,  and 
the  balance  upon  the  satisfactory  completion  of  the  contract, 
when  so  certified  by  the  State  Architect,  but  the  last  pay- 
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nient  on  this  contract  shall  not  be  made  until  all  charges  for 
extra  work  and  allowances  for  omissions  have  l)een  rendered, 
agreed  to  and  certifieil  bv  the  State  Architect,  nor  until  the 
party  of  the  seccmd  part  has  furnished  satisfactory  evidence 
that  there  are  no  outstanding  liens  or  claims  for  materials 
furnished  or  labor  performed  on  the  said  work." 

The  sum  of  $6,444.15  represents  the  15  per  cent.  retaine<l 
under  this  provision.  The  judgment  recites  that  this  sum  will 
become  due  on  the  completion  and  acceptance  of  the  work  and 
that  ii  is  subject  to  the  payment  of  the  liens  therein  set  forth. 
In  fact,  however,  the  cost  of  completing  the  work  exceeded  both 
the  unearned  portion  of  the  contract  price  and  the  amount  of 
these  retained  percentages.  The  total  contract  price  was 
$73,338.50.  The  amount  paid  the  Clemence  Construction  Com- 
pany was  $34,438.18;  the  amount  due  them  -was  $2,078.86,  and 
the  amount  of  the  retained  percentages  was  $6,444.15,  a  total  of 
$42,961.19.  This  left  as  the  unearned  part  of  the  contract  price 
$30,377.31  available  for  completing  the  contract.  It  has  already 
been  shown  that  it  cost  $38,320.89  to  complete  this  work,  leaving 
an  excess  over  this  amount  available  of  $7,943.58.  This  excess 
cost  of  completing  the  work,  therefore,  over  the  amount  of  the 
contract  price  unearned  by  the  contractor  was  greater  l)y  $1,499.43 
than  the  amount  of  the  retained  percentages. 

In  other  words,  said  sum  of  $6,444.15  was  necessarily  consumed 
by  the  State  in  completing  this  contract  and  it  never  became  due 
to  the  Clemence  Construction  Company  because  of  the  cost  of  such 
completion.  The  question  of  law,  therefore,  which  is  presented 
is  two-fold:  first,  whether  retained  percentages  earned  by  the 
contractor  but  held  back  by  the  State  under  the  terms  of  the  con- 
tract are  subject  to  the  payment  of  mechanic's  liens  when  the  con- 
tractor abandons  the  work  and  when  it  costs  the  State  the  full 
amount  of  such  retained  percentages  in  addition  to  the  contract 
price  to  complete  it ;  and,  second,  if  such  percentages  are  not  sub- 
ject to  those  liens,  whether  in  the  present  case  the  judgment  which 
has  been  entered  and  to  which  the  State  is  a  party,  compels  such 
payment  by  the  State. 
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I  have  carefully  considered  both  of  these  questions.  It  is  ray 
opinion  that  under  the  law  of  this  State,  percentages  retained  by 
the  State  under  such  a  contract  are  not  subject  to  mechanics' 
liens  when  the  cost  of  completing  the  contract  exceeds  the  contract 
price  by  an  amount  equal  to  or  greater  than  such  percentages. 
Se(»tion  3418  of  the  Code  of  Civil  Procedure,  in  defining  a  judg- 
ment in  an  action  to  foreclose  a  lien  on  account  of  a  public  im- 
provement, provides  as  follows : 

"  If,  in  an  action  to  enforce  a  lien  on  account  of  a  public 
improvement,  the  court  finds  that  the  lien  is  establshed,  it 
shall  render  judgment  directing  the  state  or  the  municipal 
corporation  to  pay  over  to  the  lienors  entitled  thereto  for  work 
done  or  material  furnished  for  such  public  improvement, 
and  in  such  order  of  priority  as  the  court  may  determine,  to 
the  extent  of  the  sums  found  due  the  lienors  from  the  con- 
tractors, so  much  of  the  funds  or  money  which  may  be  due 
from  the  state  or  municipal  corporation  to  the  contractor,  as 
will  satisfy  such  liens,  with  interest  and  costs,  not  exceeding 
the  amount  due  to  the  contractor." 

It  is  apparent  from  this  that  the  test  as  to  whether  or  not  the 
State  must  pay  the  liens  is  whether  or  not  an  amount  equivalent 
to  them  is  due  from  it  to  the  contractor.  The  law  is  clearly 
expressed  in  the  leading  case  of  Van  Clief  v.  Van  Vechten,  130 
N.  Y.  571,  in  which  Judge  Vann  points  out  that  the  only  sums 
to  which  the  liens  attach  are  those  due  to  the  contractor  pursuant 
to  the  terms  of  the  contract.  (See  also  Doughty  v.  Devlin,  1  E.  D. 
Smith,  625.) 

It  seems,  under  the  decisions  in  this  State,  that  the  retention 
of  a  percentage  of  the  payments  to  be  made  to  the  contractor  by 
the  State  or  city  is  for  the  benefit  and  security  of  the  State 
or  city,  and  not  for  the  benefit  of  the  contractor  or  material 
men  or  laborers.  In  other  words,  that  where,  as  here,  the  State  is 
compelled  to  pay  out  more  than  the  amount  so  retained,  for  the 
completion  of  the  work  abandoned  by  the  contractor,  the  percent- 
ages never  become  due  to  the  contractor.  That  being  so,  it  would 
seem  to  follow  that  the  mechanic's  liens  would  never  attach  to 
such  percentages  because  they  would  never  represent  a  sum  due 
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by  the  Stato  to  the  contractor.  The  lienors  being  subrogated  to 
the  rights  of  the  contractor,  can  have  no  greater  claim  against  the 
State  than  possessed  hy  him.  This  seems  to  be  the  view  taken  by 
the  authorities. 

Weisemair  v.  City  of  Syracuse,  57  Hun,  48. 

McChesney  v.  City  of  Syracuse,  75  Hun,  503. 

l^awrence  v.  l)avvs(m,  »34  App.  Div.  211. 

Jones  V.  Savage,  24  Misc.  158. 

Harley  v.  Alapes  (\)nipany,  ;]8  ilisc.  02(5,  Gi]2. 

Herrman  v.  City  of  New  York,  l.'^O  App.  Div.  531-535. 

Under  the  foregoing  dwisions  and  for  the  reasons  which  I  have 
already  expressed,  it  is  my  opinion  that  ai)art  from  the  entry  of 
the  aforesaid  judgment  the  State  would  not  be  liable  to  the  lienors 
in  this  case  in  an  amount  represented  by  the  retained  i)ercentages. 

The  remaining  question  is  whether  the  entry  of  the  judgment 
in  the  form  in  whic^h  it  was  entered  will  compel  the  State  to  recog- 
nize these  liens  to  the  extent  of  such  })ercentages.  The  judgment 
dt)es  not,  in  my  opiniim,  expressly  direct  the  (^)mptroller  to  pay 
this  sum  towards  the  satisfaction  of  these  various  liens  until  it 
becomes  due  to  the  Clemence  Construction  Company.  It  is  recited 
in  the  judgment  that  there  was  on  February  5,  1908,  unpaid  by 
the  State  to  the  Clemence  Ccmstruction  (\)mpany  this  sum  of 
$6,444.15  **  earncnl  by  said  Clemence  (^>nstruction  Company  under 
said  contract  which  will  bc^come  due  from  the  State  of  Xew  York 
when  said  public  improvement,  which  is  being  erected  pursuant 
to  chapter  082  of  the  Laws  of  190G,  is  completed  and  accepted 
by  the  State  of  New  York ;  that  said  sums  of  money  so  due  and 
t9  become  due  said  Clemence  (^mstruction  Company  from  the 
State  of  New  York  are  subject  -  ^^  *  to  the  liens  herein- 
after mentioned  and  shall  be  paid  out  as  hereinafter  specified  by 
the  Com])troller  of  the  State  of  Xew  York  and  Treasurer  of  St. 
Lawrence  University  pursuant  to  said  chapter  ()82  of  the  Laws  of 
100(3."  It,  however,  in  directing  the  payment  of  the  liens,  si)ecifi- 
cally  directs  that  they  shall  be  j)aid  "  out  of  said  funds  or  so  much 
ihereof  properly  applicable  thereto."  (Fol.  11.)  Moreover,  in 
speaking  of  the  deficiency  judgments  which  are  to  be  entered,  it 
recites  that  judgment  shall  be  had  against  the  (\)nstruction  Com- 
pany "  for  the  amount  of  any  deficiency  remaining  unpaid  after 
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applying  all   moneys  properly   applicable   thereto."      (Fol.    15.) 
These  expressions  are  repeated  all  through  the  judgment. 

It  is  my  opinion,  therefore,  that  the  true  intent  of  the  judg- 
ment is  to  direct  the  payment  of  the  amount  of  these  retained  per- 
centages towards  the  satisfaction  of  these  liens  only  when  the  same 
become  due  to  the  Clemence  Construction  Company.  This  con- 
struction should  certainly  be  given,  if  possible,  because  otherwise 
the  judgment  would  be  erroneous.  That  being  so,  in  view^  of  the 
fact  that  they  have  never  become  due,  there  would  be  no  require- 
ment that  they  be  applied  towards  the  satisfaction  of  these  liens. 

I  therefore  advise  y(m  that  the  State  is  not  liable  for  the  amount 
of  thesti  retained  percentages  to  the  lienors  under  this  judgment, 
and  that,  accordingly,  no  claim  for  such  amount  could  be  sustained 
against  the  surety  on  the  contract.  The  claim  against  that  com- 
2)any  should  exclude  only  the  excess  cost  of  completing  the  contract 
above  the  contract  price  (which  includes  the  $2,078.80  paid  lien- 
ors) and  the  damage  to  the  State  from  delay.  If  the  foregoing 
figures  are  correct,  the  total  amount  of  this  claim  is  f$2,669.43. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Detectives  —  Licenses. 

Perscm  employed  solely  by  one  corporation  for  information  of  a 
*^  personal  character  "  regarding  employees  of  such  corpora- 
tion, comes  under  provisions  of  statute  requiring  license,  and 
must  take  out  such  license. 

(See  opinion  April  21,  ]).  350,  Re]).;  July  30,  1909;  September 
20,  1909,  p.  374,  Rep.;  January  18,  February  4,  1910.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  17,  1910. 

Hon.  Clabk  Williams,  State  Coinptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  letter  of  the  2r>th  ultimo, 
in  which  you  ask  my  opinion  as  to  whether  it  is  necessary  for  a 
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]>ersoii  to  secure  a  detective  license  if  he  lie  employed  solely  by  one 
corporation  for  the  purpose  of  keeping  the  president  of  that  corix)- 
ration  informed  in  regard  to  its  various  emjiloyees. 

Referring  to  the  statute  under  which  licenses  are  required,  it  is 
provided  that  '^  no  person  or  partnership  shall  engage  in  the  busi- 
ness of  private  detective  for  hire  or  reward  *  *  *  without 
having  first  obtained  a  license  so  to  do,"  and  again,  **  no  person 
or  partnership  or  corjKiration  shall  engage  in  the  business  for  hire 
or  rew^ard,  of  furnishing  or  supplying  information  as  to  the  per- 
sonal character  of  any  ])erson  or  firm,  or  as  to  the  character  or 
kind  of  the  business  and  occupation  of  any  person,  firm  or  corpo- 
ration, *  *  *  except  as  to  the  financial  rating  of  persons, 
firms  or  corporations,  without  having  first  obtained  a  license  so 
to  do." 

r  take  it  for  granted  that  the  information  furnished  is  ''  inform- 
ation as  to  the  personal  character ''  of  j)ers(ms  and  that  your 
inquiry  is  directed  solely  to  the  question  of  whether  a  person  sup- 
plying such  information  tx)  a  single  employer  instead  of  to  any 
and  all  persons  who  may  employ  him  is  included  within  the  act. 

In  State  v.  Tolman,  100  La.  002,  which  was  a  case  brought  for 
a  penalty  for  carrying  on  the  Inisiness  of  a  money  lender  without 
a  license,  the  court  said : 

**  The  legal  proposition  announced  by  defendant,  that  as 
long  as  a  ])arty  lends  only  his  own  money  he  cannot  Ik? 
charged  for  a  license  as  for  carrying  cm  the  business  of  a 
money  lender,  is  entirely  too  broad." 

And  after  stating  that  while  an  occasional  loan  of  one's  surjilus  means 
would  not  be  the  carrying  on  of  the  business  of  lending  money, 
and  then  after  referring  to  the  extensive  nature  of  the  business 
done  by  the  defendant,  the  opinicm  adds: 

^'  The  constant  daily  repetition  hy  the  same  person  (»f  the 
same  kind  of  acts,  each  act  bringing  with  it  a  money  return, 
is  certainly  the  carrying  on  by  him  of  business  in  that  partic- 
ular line." 

And  the  court  held  that  a  person  who  loaned  money  only  for  him- 
self and  w-ho  made  that  his  daily  business  must,  to  lawfuly  en- 
gage therein,  procure  a  license. 
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It  would  seem  to  me  that  while  the  Legislature  probably  did 
not  have  in  mind  such  a  case  as  that  to  which  you  refer,  yet  that 
the  language  employed  by  it  covers  such  a  case. 

I  cannot  see  how  it  can  be  consistently  claimed  that  a  person 
who  is  employed  and  who  gives  his  time  and  energy  to  the  business 
of  ascertaining  and  supplying  information  as  to  the  character  of 
]3ersons,  and  who  is  employed  by  a  single  person,  is  not  engaged  in 
such  business  as  much  as  though  he  were  employed  by  many 
persons. 

Yours  very  truly, 

Ei)WA]RI)  K.  O'MAI.LEY, 

Attortu'ij-dcnemL 


Mortgages, 

Alethod  of  foreclosure  where  mortgages  are  held  by  County  Treas- 
urer in  the  court  and  trust  fund  where  involuntary  bank- 
ruptcy proceedings  are  pending  against  the  mortgagor.  Peti- 
tion may  be  made  to  bankruptcy  court  and  if  granted  action 
may  be  maintained  to  foreclose  lien  as  though  no  bankruptcy 
proceedings  had  been  instituted. 

STATE  OF  NEW  YORK, 

At Tv)Kx\ E Y-G KX KKAl/s    OfFK  E, 

Albany,  Marcli  25,  TJIU. 

lion.  Ci.AUK  Williams,  Stale  Comptroller,  AU)any,  A.  }'.; 

Dear  Sir. —  Your  communication  of  the  1st  inst.,  received,  in- 
quiring as  to  the  method  of  procedure  in  foreclosing  a  mortgage 
held  by  a  County  Treasurer  in  the  court  and  trust  fund  on  default 
of  the  payment  of  interest  where  involuntary  bankruptcy  proceed- 
ings are  j)ending  against  the  mortgagor,  the  value  ofthe  niortgaircd 
property  l)eing  greatly  in  (»xcess  of  the  amount  of  the  lien. 

It  seems  to  be  well  settled  that  where  an  action  has  been  brought 
in  a  State  court,  founded  upon  a  claim  from  which  a  discharge 
by  the  bankruptcy  court  would  not  o])erate  as  a  release,  such  suit 
should  not  be  restrained  in  the  bankruptcy  proceeding. 
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Eardos  v.  llawarden,  178  U.  S.  533. 

Carling  v.  Seymour  Lumber  Co.,  113  Fed.  Rep.  482. 

In  re  Xeimaii,  100  Yed,  111. 

From  the  ])riiiciple  emmciated  in  these  decisions,  it  would  seem 
to  me  that  und(»r  the  facts  which  you  Fet  forth  the  bankruptcy 
court  w^ould,  on  ])etiti(m,  grant  permission  to  join  the  trustee  in 
bankru])tcy  as  a  defendant  in  such  a  mortgage  foreclosure  proceed- 
hv^  instituted  in  the  state  court.  That  seems  to  be  the  holding 
made  In  Re  E.  A.  Port(»r  4:  TJro.,  6  Am.  Rr.  Rep.  250,  and  T  there- 
fon*  advise  you  that  such  an  aj)])licati(m  should  l>e  made,  and  that 
when  it  is  granted  an  action  to  forwlose  the  lien  may  l)e  maintained 
in  the  same  manner  as  if  no  bankru[)tcy  proceedings  had  l)een 
instituted. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Aflorney-Gencral. 


Tax  La)v  —  Section  270  —  Stocl'  Transfers. 
Where  corporation  affords  stockholders  opportunity  to  subscribe 
for  stock  to  be  paid  for  by  instalments,  and  receipts  are  given 
therefor,  such  receipts  to  be  exchanged  for  certificates  of  stock 
when  final  payment  is  made,  such  exchange  is  a  transfer  and 
as  such  is  taxal)le. 

STATE  OF  :XP:W  YORK, 

Att()kney-Gp:xkral-s  Offick, 

Albany,  March  20,  1010. 

lion.  Clakk  Williams.  Stale  Comptroller,  Allknnj,  X.  Y,: 

Dear  Sir. —  T  acknowledge  the  letter  under  date  of  the  21st 
inst.,  from  your  Mr.  Alford,  requesting  my  opinicm  upon  the 
taxability  of  the  following  transaction,  under  section  270  of  the 
Tax  Law : 

Tt  aj)p(*ars  that  a  corporation  has  offered  to  its  stockholders  the 
privilege  of  subscribing  for  a  proportionate  amount  of  stock  of  the 
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new  corporation ;  that  this  stock  is  to  be  paid  for  in  two  instalments 
and  upon  the  payment  of  the  first  instalment,  negotiable  receipts 
are  to  be  issued;  upon  the  payment  of  the  final  instalment  the 
receipts  are  to  be  surrendered  and  the  new  stock  is  to  be  issued  to 
the  registered  owner  of  the  receipt  or  his  assignee.  It  also  appears 
that  subscribers  or  assignees  of  these  receipts  receive  dividends 
only  after  they  have  exchanged  their  receipts  for  certificates  of 
stock,  so  that  the  receipts  themselves  do  not  carry  dividends.  It  is 
provided,  however,  that  the  receipts  may  be  transferred  after  pay- 
ment of  the  first  or  second  instalment.  The  question  is  whether 
such  transfer  of  these  receipts  is  within  the  terms  of  section  270 
of  the  Tax  Law. 

Section  270  of  the  Taw  Law  (or,  to  be  exact,  ch.  241,  L.  of  1005) 
provides  that  all  sales,  transfers,  etc.,  ^^  of  shares  or  certificates  of 
fetock "  in  any  corporation  shall  be  subject  to  the  tax  therein 
provided. 

It  is  clear,  in  my  opinion,  that  the  receipts  mentioned  in  your 
letter  come  within  the  provisions  of  this  law.  They  represent  stock 
or  an  interest  in  stock  just  as  much  as  though  the  stock  itself  were 
Issued  before  it  was  fully  paid,  and  any  contrary  holding  would 
alTord  an  easy  method  of  evading  the  payment  of  this  tax. 

I  therefore   advise  you   that   all   sales   and  transfers  of  these 
receipts  are  subject  to  the  stock  transfer  tax. 
Very  truly  3'ours, 

EDWARD  R.  0\\[ ALLEY, 

Attorney-General, 
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Tax  Law  —  Section  187  —  Town  and  County  Co-operative 

Insurance. 
Cliurch  Insurance  Association,  of  Kochester,  X.  V.,  an  association 
of  the  Methodist  Episcopal  (church,  owning  property  to  be 
insured  and  formed  under  a  special  act  (chap.  134,  Laws 
1891),  not  a  town  and  county  co-operative  association,  and 
therefore  not  exempt  from  taxation. 

STATE  OF  NEW  YORK, 

Attornky-Genkral's  Office, 

Alba.xy,  March  2U,  IIMO. 

IIou.  (^.akk  Williams.  State  Comptroller,  Albany,  A'.  1'.; 

Dear  Sir. —  Referring  to  your  letter  of  the  2d  inst.,  enclosing 
letters  from  the  secretary  of  the  (^hurch  Insurance  Association  of 
Rochester,  N.  Y.,  with  the  request  that  I  advise  you  whether  or 
not,  in  my  opinion,  this  corporation  falls  within  the  exemption 
extended  to  town  and  county  co-o])erative  insurance  companies  by 
section  187  of  the  Tax  Law,  I  beg  to  advise  as  follows: 

It  appears  that  this  corporation  was  organized  by  special  act  of 
the  Legislature,  found  in  chaj)ter  1»}4,  Laws  of  1891.  Section  1 
of  this  act  })rovides  that  a  large  number  of  enumeratxHl  Methodist 
Episcopal  churches  in  the  State  of  iS'ew  York  **  which  collectively 
own  property  of  the  value  of  four  hundred  thousand  dollars,  which 
they  desire  to  have  insured,  and  such  other  religi(ms  societies,  and 
such  pastors  of  religious  societies  as  shall  from  time  to  time 
associate  themselves  w^ith  them  in  the  manner  hereinafter  pro- 
vided, arc  hereby  made  a  body  corporate  by  the  name  of  the  C-hurch 
Insurance  Ass(x»iation,  for  the  purpose  of  co-operative  insurance 
against  loss  or  damage  by  fire  or  lightning  in  the  several  ccmnties 
in  the  State  of  Xew  York.'' 

Section  187  of  the  Tax  Law,  which  imposes  a  franchise  tax  uj)on 
insurance  corporations,  contains  this  provision: 

^*  This  section  does  not  a])i)ly  to  a  fraternal  beneficiary 
society,  order  or  association,  a  corporation  for  the  insurance 
of  domestic  animals,  a  town  or  county  co-operative  insurance 
corporation,     *     *     *     ." 
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The  question  presented  is  whether  the  Church  Insurance  Asso- 
ciation, incorporated  by  the  above  act,  comes  within  the  terms  of 
this  exemption. 

It  is  claimed  by  the  Association*  that  it  is  a  town  or  county 
eo-operativo  insurance  association  within  the  meaning  of  the 
statute,  because  it  is  incorporated  for  the  purpose  of  co-operative 
insurance  "  in  the  several  counties  in  the  State  of  Xew  York," 
and  in  support  of  this  claim  the  association  points  out  that  in 
the  report  of  the  State  Insurance  Department  on  town  and  county 
co-operative  insurance  associations,  issued  December  23,  1909,  it 
was  classed  as  a  town  and  county  co-operative  insurance 
^association. 

On  the  other  hand,  it  appears  from  the  correspondence  sub- 
mitted by  your  department,  that  this  association  has  paid  a  fran- 
chise tax  for  many  years  past  without  objection,  and  that  it  was 
only  when  the  report  of  the  Superintendent  of  Insurance  above 
mentioned  was  published  that  the  question  was  raised  by  the  asso- 
ciation. I  have  been  informed  by  the  Superintendent  of  Insurance 
that  his  action  in  treating  this  association  in  said  report  was  not 
evidence  of  an  intention  on  the  part  of  the  department  to  classify 
it  as  a  town  and  county  co-operative  fire  insurance  association, 
but  was  **  on  account  of  the  fact  that  it  appeared  that  a  certain 
volume  of  its  business  was  reinsured  in  town  and  county  co-opera- 
tive associations  and  that  associations  of  such  character  made  use 
of  it."     The  Superintendent  of  Insurance  also  states: 

^'  It  appeared  at  that  time  that  the  association  occupied 
what  might  be  classed  as  a  middle  gi'ound  between  the  regular 
fire  companies  and  the  town  and  county  co-operative  associa- 
tions, and  this  being  so,  it  was  decided  to  carry  its  financial 
statement  in  the  s})ecial  report  referred  to." 

It  is  a  well  settled  ju'inciple  of  law  that  exemptions  from  tax- 
ation must  be  strictly  construed.  ]t  is  my  opinion,  from  a  careful 
examination  of  the  statutes,  that  the  meaning  of  the  words  "'  town 
or  county  co-operative  insurance  corporations  "used  in  section  187 
of  the  Tax  Law,  refers  only  to  such  associations  organized  under 
Article  IX  of  the  Insurance  Law.  The  provisions  of  that  act  seem 
to  contain  the  only  statutory  recognition  of  so-called  town  and 
county  co-operative  insurance  corporations,  and  the  powers  and 
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duties  of  such  corporations  are  carefully  limited  and  defined 
therein.  The  Church  Insurance  Association,  on  the  other  hand, 
does  not  resendde  in  any  way  such  corporations  except  that  it  is  a 
co-operative  insurance  company  and  that  it  is  authorized  to  do 
business  "  in  the  several  counties  in  the  State."  There  is  no  limi- 
tation whatever  on  the  numl^er  of  counties  in  which  it  can  do  busi- 
ness, as  in  the  case  of  ordinary  county  co-oj)erative  insurance  cor- 
porations, and  the  general  provisions  regulating  it  are  entirely 
diiferent  from  those  contained  in  Article  IX  of  the  Insurance  Law. 
InasmiK'h  as  the  corporation  is  not  anywhere  termed  a  towTi  or 
c»ounty  co-operative  insurance  corjK)ration,  and  inasmuch  as  cor- 
poraticms  organized  under  this  secti<m  of  the  Insurance  Law  are 
termed  such  corporations,  it  is  my  opinion  that  the  use  of  such 
designation  in  the  Tax  Law  must  be  taken  to  refer  only  to  cor- 
p(>rations  organized  nnder  this  article  of  the  Insurance  Law. 

1  therefore  agree  w^th  the  ruling  made  by  your  department, 
that  the  associaticm  is  not  exempt  fnmi  the  tax  imposed  by  section 
J  87  of  the  Tax  Law. 

Very  truly  yours, 

EinVARI)  R.  (VMALLEY, 

.1  itornp}i-Gencrnh 


Counties  —  Benssclacr, 
Examination  by  State  (\imptroller  of  accounts  of  Rensselaer 
CV)unty,  regarding  expenditures  of  County  Clerk,  compensa- 
tion and  fees  of,  etc.  Office  of  Sheriff,  appointment  of 
deputies,  fees,  etc.  Audit  by  Board  of  Supervisors  of  bills 
for  advertising  notices  in  newspapers.  Salary  of  clerk,  etc. 
Whether  action  of  such  officials  is  authorized. 

(See  opinion  March  11,  1009,  p.  344  Rep.). 

STATE  OE  NEW  YORK, 

Attorney-General's  Office, 

Albany,  /Ipri?  11,  1910. 
Hon.  Clark  Willlvms,  F^tate  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  6th  inst.,  trans- 
mitting to  me  copy  of  the  report  made  by  your  department  of  the 
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accounts  of  the  county  of  Rensselaer,  together  with  your  letter  to 
the  board  of  supervisors  of  such  county  and  memoranda  sub- 
mitted by  attorneys  for  the  county  clerk,  the  sheriff,  and  the  board 
of  supervisors,  in  opposition  to  the  conclusions  reached  l)y  your 
department  and  stated  in  sucli  report  and  letter.  You  recpu'st 
that  I  give  you  my  opinion  relative  to  the  several  matters  con- 
tained in  the  report  and  letter,  which  are  covered  by  these 
memoranda. 

The  report  of  your  examiners  covers  a  wide  field  but  my  opinion 
is  rei]uested  only  upon  those  points  controverted  by  the  attorneys 
above  mentioned.  I  will  consider  first  the  objections  raised  by 
the  county  clerk. 

Your  report  states  that  bills  of  the  county  clerk  aggregating 
$2,270.61  were  audited  by  the  board  of  supervisors  without  any 
warrant  of  law  so  far  as  you  can  discover.  These  bills  are  made 
up  of  fifteen  items.  Of  these  fifteen,  all  but  two  —  the  third  and 
fourth  —  are  claimed  by  the  attorney  for  the  county  clerk  to  be 
proper. 

At  the  outset  I  am  confronted  with  the  difliculty  which  also 
confronted  your  department  —  that  these  accounts  do  not  specifi- 
cally state  or  describe  the  items  which  they  represent.  It  is  not 
clear  whether  any  of  them  represent  disbursements  actually  in- 
curred by  the  county  clerk,  or,  if  so,  to  what  extent,  nor  is  it  pos- 
sible in  many  instances  to  determine  precisely  what  work  the 
charge  represents.  In  this  ojnnion,  therefore,  I  shall  confine  my- 
self to  determining  whether  or  not  from  the  facts  before  me  I 
find  legal  justification  for  these  charges. 

It  is  well  settled  that  the  county  clerk,  both  as  county  clerk 
and  as  clerk  of  the  court,  must  perform  all  the  duties  required  of 
him  without  fee  or  reward  except  as  expressly  provided  by  law. 
(Judiciary  Law,  §  252.  Public  Officers  Law,  §  67.)  It  is  also 
clear  that  a  board  of  sui)ervisors  cannot  audit  or  allow  a  claim 
not  authorized  by  statute.  With  these  guiding  princijdes,  I  will 
take  np  the  various  items  claimed  to  be  legal  charges  in  the 
memorandum  submitted  on  behalf  of  the  county  clerk. 

"  6.     Recording  Supreme  and  County  Court 

Orders !! $845 .00." 
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It  is  claimed  for  the  eoiiiity  clerk  that  this  is  justified  under 
rule  7  of  the  general  rules  of  practice  of  the  Supreme  Court 
recjuiriug  clerks  to  keep  (1)  A  book  in  which  shall  be  entered  the 
tith-  of  all  civil  actions  and  special  prcK»eedings  with  entries  under 
each  denoting  papers  filed,  orders  made,  and  the  steps  taken 
therein;  (2)  A  book  in  which  shall  be  entered  at  large  each  bond 
tmd  undertaking  filed;  and  (»5)  Such  other  books,  properlv  in- 
dexed, as  may  be  necessary  to  enter  the  minutes  of  the  court, 
docket  judgments,  enter  orders,  and  other  necessary  matters.  It 
does  not  appear  that  the  services  (recording  court  orders)  charged 
for  in  this  item  were  required  by  this  rule,  but  even  if  they  were, 
no  compensation  therefor  is  provided. 

It  is  also  contended  in  reference  to  this  item  that  the  special 
act  contained  in  chapter  92  of  the  Laws  of  189»*]  prescribing  the 
duties  of  the  clerk  of  the  county  of  Rensselaer  and  giviiig  him  a 
salary  as  such  clerk,  does  not  prevent  these  charges. 

Section  1  of  this  act  provides  in  part  as  follows: 

**  The  clerk  of  the  county  of  Rensselaer  shall  receive  as 
compensation  for  his  services  as  clerk  of  all  courts  of  which 
he  is  or  shall  be  clerk  an  annual  salary  of  two  thousand 
dollars." 

Section  2  ])rovides  as  follows: 

**  It  shall  be  the  duty  of  said  clerk  to  perform  all  services 
which  he  is  or  shall  be  recpiired  by  law  to  perform  as  clerk  of 
such  courts,  and  no  compensation,  payment  or  allowance,  shall 
be  made  to  him  or  to  any  special  deputy  clerk  for  any  ser- 
vices rendered  at  the  sessions  of  said  courts  by  such  clerk, 
or  special  deputy  clerk,  except  the  salary  aforesaid,  and  said 
salary  shall  be  paid  to  the  said  clerk  in  the  same  manner 
as  the  salaries  of  other  county  officers  are  paid." 

The  claim  is  made  that  inasmuch  as  under  section  2  it  is  pro- 
vided only  that  no  com])ensation  shall  be  made  to  the  county  clerk 
or  any  special  deputy  clerk  for  services  rendered  *'  at  the  sessions 
of  said  courts  ''  except  the  salary  provided  by  the  first  section, 
there  is  no  prohibition  against  additional  compensation  for  ser- 
vices performed  in  connection  with  court  work  outside  the  actual 
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session  of  the  court  itself.  The  meniorandiim  of  the  counsel  treats 
this  charge  bj  implication  as  representing  money  expended  by  the 
county  clerk  in  employing  others  to  perform  this  work,  and  claims 
that  under  subdivision  9  of  section  240  of  the  County  Law  the 
clerk  is  entitled  to  reimbursement  therefor.  This  section  provides 
that  among  county  charges  shall  be 

"  9.  The  moneys  necessarily  expended  by  any  county  of- 
ficer in  executing  the  duties  of  his  office  in  cases  in  whic'h  no 
specific  compensation  for  such  services  is  provided  by  law, 

This  provision  of  the  statute  was  considered  in  Walsh  v.  Super- 
visors of  Albany  County,  20  App.  Div.  489.  It  was  pointed  out 
that  in  order  to  justify  a  charge,  under  this  section  two  things 
must  be  established:  First,  it  must  be  shown  that  the  moneys 
were  necessarily  expended;  in  other  words,  that  the  work  could 
not  have  been  done  by  the  county  clerk  with  his  paid  assistants 
so  that  outside  assistance  was  necessary.  Second,  it  must  be 
shown  that  the  services  were  of  a  nature  for  which  prior  to  the 
enactment  of  the  section  he  was  entitled  to  make  a  charge;  in 
other  words,  it  was  held  that  no  services  could  be  charged  for  as 
a  disbnrsement,  under  this  section,  which  but  for  the  existence 
of  this  law  the  county  clerk  would  have  been  compelled  to  perform 
without  fee  or  reward.  Neither  of  these  facts  is  established  by 
the  ])apers  before  me  and  therefore  I  am  imable  to  say  that  this 
item  is  a  legal  charge. 

The  opinion  of  a  former  county  attorney  to  the  board  of  super- 
visors is  also  relied  upon  to  justify  this  charge.  But  in  this 
opinion  it  was  pointed  out  that  the  law  was  enacted  to  "  change 
the  manner  of  compensating  the  clerk  of  the  courts  of  Rensselaer 
county,  which  before  the  passage  of  said  act  was  made  by  allowing 
to  such  clerk  certain  fees  for  particular  services  which  he  rendered 
as  such  clerk  during  the  sessions  of  court,  such  as  swearing  jurors, 
swearing  witnesses,  making  day  calendars,  swearing  grand  jurors, 
filing  papers,  entering  orders,  etc."  The  conclusion  of  the  opinion 
is  that  "  the  county  clerk  is  entitled  to  the  fees  ])rovide(l  by  law 
for  any  duties  rendered  by  him  as  couuiy  rlerJc  outside  of  the 
sessions  of  the  courts."     In  other  words,  the  conclusion  would 
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seem  to  support  the  view  of  the  Comptroller  that  the  only  fees 
thereafter  legally  ehargeable  were  those  for  work  as  county  elerk  — 
not  for  work  as  elerk  of  the  courts. 
The  second  item  is 

**  12.     Indexing,  grantors,  grantees,  mortgagors, 

mortgagees,  etc $247 .  2J3.'' 

This  charge  is  justified  under  section  31(>  of  the  Keal  Property 
Law,  which  is  in  part  as  follows: 

**  §  l]\C),  Indexes. —  Each  recording  officer  must  pi'ovide, 
at  the  expense  of  his  county,  proper  books  for  making  general 
indexes  of  instruments  recorded  in  his  office,  and  must  form 
indexes  therein,  so  as  to  afford  correct  and  easy  reference  to 
the  books  of  record  in  his  office." 

It  is  claimed  that  the  words  '^  at  the  expense  of  his  county  " 
refer  not  only  to  the  providing  of  the  books  but  also  to  the  making 
of  the  indexes.  In  my  judgment,  this  construction  is  not  au- 
thorized. The  intent  of  the  statute  is  that  the  books  shall  be  pro- 
vided at  the  expense  of  the  county  and  that  the  county  clerk  must 
thereafter  form  indexes  therein.  Xor  does  it  appear  that  the 
amount  re])resents  disbursements  which  woidd  be  legal  charges 
under  section  240  of  the  County  Law,  supra,  I  must  therefore 
advise  you  that  uii<ler  the  facts  before  me  T  cannot  say  that  this 
charge  is  legal. 

The  next  item  is 

'  "  13.     Extending  marginal  indexes $263.51." 

It  is  admitted  that  this  re])resents  part  of  the  work  directed  by 
the  above  law\  It  is  claimed  that  it  was  undertaken  at  the  in- 
stance of  nuniibers  of  the  bar  of  Kensselaer  county  and  has  made 
the  records  of  the  county  cl(*rk's  office  particularly  useful.  My 
attention  is  called  to  no  provisitm  of  law  authorizing  the  charge 
and  therefore  ^vhat  I  have  said  about  the  i)receding  item  applies 
equally  here. 

The  next  item  is 

''  9.     Criminal  searches $16.50,'' 
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It  is  claimed  on  the  memorandum  that  these  charges  represent 
searches  for  indictments  made  at  the  request  of  the  district  attor- 
ney to  discover  previous  convictions  of  persons  then  under  indict- 
ment, and  it  is  pointed  out  that  under  the  County  Law  the  district 
attorney  might,  upon  the  order  of  a  judge,  have  paid  the  county 
clerk  directly  for  these  searches  and  been  reimbursed  from  the 
county  treasury.  If  this  claim  is  sound,  of  course  the  county  has 
not  been  the  loser  by  this  transaction  but  this  fact  itself  would  not 
make  this  item  a  legal  charge  for  the  county  clerk,  as  there  is  no 
provision  of  law  authorizing  such  a  charge  to  be  made  by  him. 

The  next  item  is 

^^  11.     Keeping  temporary  loan  book $10.00." 

This  is  claimed  to  be  justified  by  chapter  20,  Laws  of  1904,  "  as 
well  as  by  a  proper  administration  of  public  business."  The 
statute  referred  to  provides  in  part: 

"  The  county  clerk  shall  enter  in  a  book,  in  his  office,  to 

be  provided  theref«r  at  the  expense  of  the  county,  the  date  of 

each  such  note,  certificate  of  indebtedness  or  other  county 

obligation,  and  the  amount  for  which  it  was  issued,  the  time 

when  payable,  and  a  general  statement  as  to  the  resolution  of 

the  board  of  supervisors  authorizing  the  issue  thereof." 

It  is  not  stated  that  this  charge  represents  the  cost  of  the  book 

and  there  is  no  ])r()visi()ii  for  compensating  the  county  clerk  for  the 

performance  of  the  duties   iiii])()sed   u])oii  him  by   this  chapter. 

The    presumj)ti<)ii,    therefore,    is    that    they    must    be   performed 

gratuitously. 

The  next  item  is 

"  10.     Making  court  calendars,  entering  causes, 
indexing  same,  and  civil  and  criminal. 

bond  books $500." 

This  item  is  an  extremely  vague  statement  and  does  not  conform 
to  the  provisions  of  the  County  Law  recjuiring  that  all  l)ills  audited 
must  be  itemized.  It  is  not  claimed  that  the  amount  represents 
disbursements  by  the  county  clerk  and  my  attention  is  called  to 
no  statute  authorizing  compensation  to  him  and  for  his  services 
in  making  up  the  calendars.  In  my  judgment,  this  charge  was 
not  authorized. 

People  ex  rel.  Williams  v.  Supervisors,  15  How.  Pr.  225. 
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The  next  item  is 

"  1.      Xotice   of  court   to  judge,   sheriff   and 

papers $18.00." 

It  is  stated  that  this  is  made  under  section  1043  of  the  Code  of 
Civil  Procedure.  The  provisions  of  this  section  are  now  found 
in  section  514  of  the  Judiciary  Law.  If  this  represents  a  dis- 
bursement made  bv  him  for  publishing  notices  of  court  in  the 
newspapers,  it  is  proper,  but  there  is  nothing  before  me  indicating 
that  any  such  claim  is  made,  nor  is  there  any  statute  authorizing 
comj)ensation  for  his  services  in  connection  with  this  work. 

The  next  item  is 

"  2.     Orders  to  publish  same $14.00." 

The  same  comment  which  I  have  made  upon  the  last  item  applies 
(Mpially  here. 

The  next  item  is 

"  5.    Certificates  to  wituesses,  jurors  and  court 

attendants $177 .  72." 

This  is  explained  on  the  memorandum  as  representing  certifi- 
cates granted  to  the  persons  named  so  they  could  be  paid  by  the 
county  treasurer,  and  the  charge  is  justified  under  section  3304 
of  the  Code  of  Civil  Procedure,  authorizing  the  county  clerk  to 
charge  "  for  a  certificate  other  than  a  paper  for  the  copying  of 
which  he  is  entitled  to  a  fee  as  a  copy,  twenty-five  cents."  In  the 
first  place,  it  would  seem  clear  that  this  work  must  be  during  the 
sessions  of  court  and  therefore  covered  by  the  salary  granted  as 
above.  In  the  second  place,  this  section  of  the  code  refers  only 
to  the  fees  allowed  the  county  clerk  as  county  clerk,  his  fees  as 
clerk  of  the  court  being  prescribed  by  section  3301,  which  con- 
tains no  such  provision.  Finally,  there  is  nothing  to  show  that 
any  such  charge  was  intended  to  be  made  payable  by  the  county, 
in  any  event. 

The  next  item  which  is  claimed  to  be  proper  is 

"  7.    Preparing  jury  slips $104.28."  . 

It  is  claiined  that  this  is  authorized  under  sections  1037  and 
1038  of  the  Code  of  Civil  Procedure.     These  provisions  are  now 
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found  in  sections  505  and  508  of  the  Judiciary  Law.  Section  505 
prescribes  that  jury  lists  must  be  made  out  by  the  town  board  and 
filed  by  these  officers  with  the  county  clerk..  Section  508  requires 
the  county  clerk  to  make  ballots  containing  separately  the  names 
of  the  jurors,  Xo  compensation  is  provided  for  the  performance 
of  this  duty,  and  therefore  it  must  be  taken  that  he  is  compelled 
to  perform  it  without  reward.  In  fact,  it  has  been  decided  that 
if  he  paid  another  for  doing  this  work  such  payment  could  not  be 
recovered  by  him  from  the  county  as  a  matter  of  disbursement. 

Matter  of  Walsh  v.  Su{)ervisors  of  Albany  County,  20 
App.  Div.  489. 

This  item,  therefore,  is  clearly  illegal. 

"  8.     Placing  jury  slips  in  envelopes $20.00." 

This  service  was  apparently  gratuitous  on  the  part  of  the  clerk, 
no  provision  of  law  being  called  to  my  attention  imposing  such 
duty  upon  him.  What  has  been  said  regarding  the  last  item, 
therefore,  applies  equally  here. 

"  14.     Laundering  towels $14.00." 

It  does  not  appear  from  the  bill  that  this  amount  was  to  repre- 
sent a  disbursement,  Tf  it  repn^sented  an  actual  expenditure 
made  by  the  clerk,  it  is,  in  my  judgment,  clearly  a  legal  charge 
against  the  county.  On  the  other  hand,  if  it  was  intended  to 
represent  compensation  to  him  and  did  not  represent  an  actual 
expenditure,  it  is  as  clearly  illegal. 

See  People  ex  rel.  (^aldwell  v.  Board  of  Supervisors,  45 
App.  Div.  42,  at  page  52. 

'^  15.     Furnishing  sundry  lists  of  officers.  .  .  .      $12.50." 

It  seems  to  be  admitted  that  no  provision  of  law  requires  the 
clerk  to  furnish  these  lists,  and  no  statute  is  cited  as  authority 
for  such  compensation.  Neither  is  it  claimed  that  the  amount 
represents  reimbursement.  I  cannot  say,  therefore,  that  this  item 
is  a  legal  charge. 

As  to  the  charges  made  by  the  sheriff: 

Your  report  criticizes  in  several  particulars  the  conduct  of  the 
office  of  the  sheriff  of  this  county  and  the  charges  made  by  him. 
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Three  of  these  criticisms  are  claimed  in  the  memQranduin  to  be 
erroneous. 

It  appears  that  the  sheriff  appointed  a  special  deputy  sheriff  in 
addition  to  the  under-sheriff,  three  deputies  and  cook  whom  he  is 
authorized  to  appoint  by  the  special  statute  regulating  his  office 
(chapter  9,  Laws  of  1003,  as  amended  by  chapter  4,  Laws  of 
1904).  This  special  deputy  Avas  appointed  to  serve  without 
salary,  lie  was  given  a  desk  in  the  office  of  the  sheriff  and  when 
papers  requiring  the  performance  of  official  duty  for.  individuals 
were  received,  they  were  delivered  to  this  deputy  who  took  charge 
of  the  service  of  processes  or  collection  of  the  execution  and  re- 
tained the  fees  therefor.  It  appears  that  the  fees  so  retained 
amounted  to  $4ol.38  for  the  service  of  papers,  $611.77  for 
I>oundage  on  execution,  and  $87*2.50  for  county  charges  represent- 
ing work  performed  for  the  county. 

The  spe(»ial  statute  above*  referred  to  makes  the  office  of  sheriff 
of  I{(»nsselaer  county  a  salaried  office.  Jt  provides  that  the  sheriff 
shall  receive  *'  as  compensation  for  all  of  his  services  an  annual 
salary  of  four  thousand  dollars  per  annum."  It  is  next  provided 
that  it  shall  be  his  duty  **  to  perform  all  the  services  w^hich  he  is 
or  shall  be  required  or  authorized  by  law  to  perform  *  *  * 
for  the  county  and  for  individuals,  including  his  duties  as  officer 
of  the  courts  and  keei)er  of  the  jail,  and  no  compensation,  payment 
or  allow^ance  shall  be  uuide  to  him  for  his  own  use  for  any  such 
services  except  the  salary  aforesaid."  In  st^ition  3  of  the  act,  it 
is  provided  that  all  fees  "  which  such  sheriff  shall  charge  or 
receive,  or  which  he  shall  legally  be  authorized,  required  or  en- 
titled to  charge  or  receive,  shall  belong  to  the  county  of  Rensselaer." 
By  section  4  of  the  act,  he  is  required  to  keep  a  book  showing  the 
services  performed  by  him,  his  under-sheriff  or  deputies,  and  all 
fees  received  or  chargeable  by  him  j^ursuant  to  law ;  and  by  section 
5,  he  is  required  to  transmit  monthly  to  the  treasurer  of  the  county 
a  statement  **  of  all  moneys  received  by  hira  for  fees,  perquisites 
and  emoluments  for  all  services  rendered  by  him  as  aforesaid  " 
and  to  pay  over  "  the  whole  amount  of  the  moneys  so  received  by 
him  for  the  benefit  of  said  county."  By  a  subsequent  section  of 
the  act,  it  is  made  a  misdemeanor  for  any  officer  named  in  the  act 
to  receive  to  his  own  use  any  fee,  perquisite  or  emolument  con- 
trary to  the  provisions  of  that  act. 
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The  examination  disclosed  that  the  sheriff  had  transmitted  for 
the  period  in  question  only  $171.81  of  fees  to  the  treasurer;  that 
the  fees  received  by  the  special  deputy  as  aforesaid  were  not  turned 
over  to  the  county  but  were  retained  by  that  deputy  as  corapensa- 
tion  for  his  services. 

To  justify  this  charge  it  is  claimed  that  the  salary  provided  by 
the  statute  is  to  pay  the  sheriff  only  for  his  services;  that  the  fees 
which  are  made  the  property  of  the  county  and  required  to  be 
transmitted  to  the  treasurer  are  only  those  for  services  "  rendered 
by  him  as  aforesaid ;  "  and  that  foes  paid  this  spe<*ial  deputy  were 
not  paid  to  the  sheriff'  or  for  services  performed  by  the  sheriff. 

The  clear  pur})ose  of  the  act  is  to  substitute  the  salaries  therein 
specified  for  the  fees  which  had  previously  been  the  source  of 
remuneration  of  the  sheriff  and  his  deputies  and  to  make  these 
fees  a  county  revenue.  Fees  paid  to  a  deputy  sheriff  are  paid  to 
the  sheriff  and  acts  done  by  a  deputy  sheriff  are  the  acts  of  the 
sheriff.  The  language  of  the  statute,  moreover,  does  not  provide 
simply  that  the  fees  received  by  the  sheriff  shall  be  the  property  of 
the  county,  but  also  that  the  fees  chargeable  by  him,  which  he  is 
authorized  or  entitled  to  charge,  shall  belong  to  the  county.  The 
language  of  the  act,  therefore,  makes  it  im])ossible  for  me  to  accede 
to  the  claim  that  the  special  de])uty  was  authorized  to  receive  these 
fees  and  retain  them.  They  are  the  property'  of  the  county  and 
when  received  by  the  deputy  are  received  by  the  sheriff  and  must 
be  turned  over  to  the  county. 

The  second  claim  is  that  the  criticisui  contained  in  your  report 
is  improy)er  in  holding  that  the  salaried  deputies  were  improperly 
appointed  by  the  sheriff  to  serve  also  as  court  attendants  and 
receive  compensation  for  such  service  in  addition  to  the  salaries. 
The  special  act  already  referred  to  by  the  same  section  granting 
the  power  to  the  sheriff  to  apjx)int  his  under-sheriff  and  deputies, 
provides:  "  The  sheriff  may  appoint  pursuant  to  law,  not  to  exceed 
sixteen  court  attendants  for  any  court  at  which  a  grand  jury  is  not 
in  attendance,  and  not  to  exceed  eighteen  for  any  court  at  which  a 
grand  jury  is  in  attendance.''  Under  this  authorization  the  sheriff 
appointed  his  three  salaried  de])uties  to  also  serve  as  court  attend- 
ants and  they  did  so  serve,  as  your  report  shows,  for  about  one 
hundred  days  each  during  the  year,  receiving  additicmal  compen- 
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sation  tiierefor.  It  is  urged  that  there  is  no  legal  objection  to  this 
course.  The  sheriff  claimed  that  he  was  compelled  to  appoint  the 
special  deputy  already  referred  to  because  he  did  not  have  sufficient 
assistants  to  perform  the  work  of  his  department  without  such 
additi(mal  deputy.  As  pointed  out  in  your  report,  the  fact  that 
tlui  regular  deputies  served  in  the  aggregate  about  three  hundred 
tlays  as  court  attendants  would  seem  to  show  that  but  for  their 
employment  in  such  positions  the  appointment  of  the  additional 
deputy  might  have  bc*en  unnecessary.  Even  though,  as  appears 
from  the  statute,  the  duties  of  the  three  deputies  are  largely  in 
connection  with  the  jail,  one  InMug  known  as  the  jailor,  one  as  the 
assistant  jailor,  and  one  as  the  night  watchman,  it  do(»s  not  follow 
that  they  could  not  have  assisted  the  sheriff  in  the  performance  of 
these  other  dutii^s  which  were  actually  performed  by  the  special 
dej)uty. 

i\roreover,  the  same  section  of  law  which  provides  for  their 
appointment  and  the  appointment  of  the  ccmrt  attendants,  cont4iins 
this  significant  sentence: 

'"  Said  court  attendants  so  appointed  shall  also  when  not 
actively  engaged  in  the  performance  of  their  regular  duties, 
j)erfonu  such  service  under  the  direction  of  the  sheriff  as  he 
may  require." 

This  sentence  clearly  shows  that  the  statute  did  not  contemplate 
the  appointment  of  the  salaried  deputies  to  the  positions  of  court 
attendants.  If  they  had  not  been  so  appointed,  the  services  of 
three  additicmal  men  during  the  terms  of  the  courts  might  have 
been  secured  for  the  general  work  of  the  sheriff's  office  when  they 
were  not  engaged  in  their  duties  as  court  attendants.  Finally,  it 
is  my  opinion  that  the  positions  of  paid  deputy  on  an  annual 
salary  and  court  attendant  on  a  per  diem  salary  are  inconsistent 
F-nd  incompatible,  and  therefore,  that  the  appointments,  upon  well 
settled  principles  of  law,  were  improper.  This  conclusion  is  sup- 
ported not  only  by  the  provisions  of  the  law  to  which  I  have  already 
referred  and  the  facts  showjng  the  necessity  for  the  employment  of 
additional  help  in  the  office,  but  also  by  the  fact  that  a  deputy 
slieriff  receiving  an  annual  salary  from  the  county  must  be  pre- 
sumed to  be  required  to  devote  all  of  his  time  during  regular  office 
hours  to  the  duties  of  his  position. 
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The  third  question  raised  in  connection  with  the  sheriff's  office 
IS  regarding  certain  bills  audited  to  the  deputy  sheriff  for  the  year 
1907  for  transporting  criminals  to  the  penitentiary  and  to  the 
House  of  the  Good  Shepherd.  For  this  service  he  charged  a  flat 
rate  of  $3  for  each  person  so  transported.  It  is  claimed  that  this 
charge  is  sanctioned  by  ancient  usage  and  also  by  section  3  of 
chapter  209,  Laws  of  1874.  The  latter  statute  is  now  found  in 
the  Prison  Law  and  the  Penal  Law,  section  1  being  incorporated 
in  section  320  of  the  Prison  Law  aud  sections  2  and  3  being  found 
in  section  219G  of  the  Penal  Law.  Tt  appears  from  an  examination 
of  these  sections  that  the  first  one  ])rovides  that  the  board  of  super- 
visors in  any  county  may  contract  with  the  board  of  supervisors  in 
another  county  having  a  penitentiary  for  the  custody  of  criminals 
of  the  former  county  in  such  penitentiary.  The  latter  section  pro- 
vides that  where  this  is  done,  the  officers  transporting  the  prisoners 
to  such  penitentiary  shall  be  entitled  to  **  such  fees  and  expenses 
therefor  as  the  several  boards  of  supervisors  of  the  several  counties 
of  this  State  shall  prescribe  and  allow.''  In  other  words,  it  appears 
that  this  provision  is  not  a  general  authority  for  the  granting  of 
fees  in  all  cases  for  trans2)orting  criminals  to  prison,  but  is  strictly 
limited  to  the  case  of  a  contract  between  two  counties  and  the 
transportation  of  criminals  from  one  county  to  the  penitentiary  of 
anoth-er  cpunty  under  such  contract  It  does  not  appear  from 
these  charges  whether  or  not  such  a  contract  exists  in  the  case  of 
the  county  of  Kensselaer,  or,  if  it  does,  whether  any  of  the  trans- 
portation herein  contained  consisted  of  carrying  criminals  to  the 
penitentiary  in  another  county.  If  it  did,  such  charge  would  be 
legal.  On  the  other  hand,  it  affirmatively  appears  that  some  of  the 
charges  were  not  for  these  purposes,  as  they  are  stated  to  include 
the  transportation  of  indigents  to  the  House  of  Industry  and  other 
parties  to  the  House  of  the  Good  Shepherd.  The  House  of  the 
Good  Shepherd  is  located  at  Troy,  Rensselaer  county.  (C'hapter 
003,  Laws  of  1902.)  In  so  far  as  the  charges  were  made  for  such 
services  as  these,  they  are  illegal.  For  such  services,  the  sheriff 
or  his  deputy  is  entitled  only  to  reimbursement  for  actual  expenses. 

This  covers  all  the  points  raised  in  the  memorandum  on  behalf 
of  the  county  clerk  and  the  sheriff. 
16 
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A  nieinoraiidiim  is  also  submitted  on  behalf  of  the  board  of 
supervisors.  This  covers  two  questions.  It  first  challenges  the 
soundness  of  the  re}H)rt  of  your  examiners  in  so  far  as  the  same 
criticised  the  audit  of  the  bills  of  the  Ileuhselaer  (Wnty  P-agle,  the 
Kensselaer  County  Standard,  and  the  Evening  Standard  Publish- 
ing C\)mpany  by  that  board.  It  appears  that  these  accounts  were 
submitted  in  1J)00  to  the  board  of  supervisors  and  that  they  were 
for  advertising  redemption  notices  of  tax  sales  for  the  year  1900, 
amounting  in  each  instance  to  $461.25.  It  further  appears  that 
these  various  items  contained  in  the  bills  submitted  by  these  news- 
papers were  subtracted  by  the  committee  on  printers  accounts  of 
the  board  of  supervisors  and  that  it  was  recommended  that  the 
bills  be  audited  at  the  reduced  amount.  Such  recommendation  was 
subsequently  adopted  by  the  board.  These  bills  were  in  later  years 
again  from  time  to  time  presented  but  generally  marked  *'  Not 
considered."  Finally,  in  July,  1908,  the  same  items  thus  rejected 
Avere  allowed. 

It  is  claimed  by  the  county  attorney  that  this  allowance  was 
proper.  lie  points  out  that  these  newspa])ers  were  designated 
under  chai)ter  512  of  the  Laws  of  1892,  which  was  a  s])ecial  act 
relating  to  Kensselaer  county.  Thereafter  the  Second  C^lass  Cities 
Law  and  the  General  Tax  I^aw  were  passed  (in  1898  and  1890 
respectively)  and  there  was  doubt  at  the  time  these  papers  were 
designated  for  the  publicatir)n  of  these  notices  as  to  whether  the 
provisions  of  the  two  latter  laws,  general  in  their  nature,  had 
repealed  by  implication  the  ])r()visions  of  the  special  act  applying 
only  to  liensselaer  county.  The  general  laws  ])rovided  for  the 
designation  of  different  papers  for  the  publication  of  these  notices, 
it  being  admitted  that  these  three  })apers  were  designated  under 
the  provisions  of  the  special  act.  The  learned  county  attorney 
|)oints  out  that  at  the  time  these  orders  were  given  litigation  was 
])ending  in  the  courts  to  determine  this  legal  question.  This  liti- 
gati(m  eventually  resulted  in  the  judgment  of  the  Appellate 
Division  and  the  Court  of  A])j)eals  holding  that  the  s])ecial  act  was 
re  pedaled  by  implication  by  these  two  general  acts. 

Matter  of  Troy  Press  (\Mnj)nny,  1i:>  A])|).  Div.  25;  187 
N.  Y.  279. 
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The  latter  decision  was  rendered  in  January,  1907.  It  is 
claimed  that  these  facts  show  that  the  original  rejection  by  the 
lx>ard  was  not  upon  the  merits  and  that  the  rule  of  law  providing 
that  a  board  of  supervisors  has  no  power  to  audit  an  account 
rejected  by  a  former  board,  therefore,  has  no  application. 

It  does  not  clearly  appear  that  this  rejection  by  the  former 
board  was  not  on  the  merits.  The  proceedings  of  record  set  forth 
in  your  report  throw  no  light  upon  this.  Evidently  there  was  no 
rejection  because  of  improper  form  or  lack  of  proper  itemization 
or  verification,  and  under  the  circumstances,  it  is  my  judgment 
that  there  is  such  justification  for  the  conclusion  of  your  examiners 
that  the  rejection  must  be  presumed  to  have  been  on  the  merits. 

Even  if  this  is  not  so,  it  seems  to  me  that  the  same  result  must 
be  reached.  Under  the  decifitm  of  the  Court  of  Appeals  the 
designation  of  these  newspapers  to  publish  the  notices  was  illegal 
as  the  law  authorizing  such  designation  had  been  repealed.  It 
would  therefore  follow  that  the  payment  for  such  publication  was 
also  unauthorized  and  illegal. 

The  last  point  made  by  -the  county  attorney  is  that  your 
examiners  erred  in  criticising  the  i)ayment  made  by  the  board  of 
sui>ervisors  of  $025  to  a  clerk  rtpi)ointed  by  the  finance  committee. 
It  appears  that  the  duties  ])erforme(l  by  this  clerk  were  duties 
imposed  by  the  statute  either  upon  the  clerk  of  the  board  or  the 
supervisors  themselves.  (See  Article  3  of  the  Tax  Law,  §§  50-63; 
§'  50  of  the  County  Law.) 

It  is  urged  that  the  employment  of  this  clerk  was  ratified  by  the 
board  of  supervisors  in  approving  and  auditing  his  account,  and 
that  as  an  incidental  power  to  their  general  powers  they  were 
authorized  to  make  such  expenditure.  In  view  of  the  fact  that  the 
duties  were  imposed,  however,  upon  other  officers,  it  would  seem 
that  such  expense  was  not  justified.  Aloreover,  under  chapter  560 
of  the  Laws  of  1875,  it  is  provided  that  it  shall  not  be  lawful  for 
the  board  of  supervisors  of  the  county  of  Rensselaer  to  **pay  for 
the  services  of  any  clerk  or  clerks  of  said  board  a  greater  amount 
in  the  aggregate  than  the  sum  of  six  hundred  dollars  in  any  one 
year,"  and  although  the  amount  of  this  salary  has  been  raised, 
the  act  seems  nc^ver  to  have  been  repealed.     Finally,  it  is  settled 
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by  authority  that  the  board  of  sii{)ervisors  has  no  right  to  create 
an  office  not  already  provided  for  by  statute. 

People  e.r  rel  Masfersou  v,  Gallup,  90  X.  Y.  (>28. 

For  all  these  reasons,  it  is  my  ()j)inion  that  the  appointment  and 
employment  of  this  finance  clerk  did  not  come  within  the  implied 
powers  of  the  board,  and  that  th(»  payment  of  this  amount  was 
unauthorized. 

It  is  but  fair  to  say  that  it  appears  that  in  all  the  foregoing 
matters  the  county  clerk,  sheriff  and  lK>ard  of  supervisors  acted  in 
accordance  with  custom,  and  in  some  instances  believed  that  they 
were  acting  under  legal  advi(»e  given  to  their  predecessors.  The 
county  clerk  stated  to  the  examiners,  as  stated  in  your  report,  that 
he  assumed  and  was  advised  by  his  otfice  force  that  all  the  charges 
made  by  him  were  in  conformity  with  an  opinion  which  had  been 
rendered  prior  to  his  incumbency  of  the  office  and  also  in  con- 
formity with  the  practices  previously  in  vogue.  There  is  no  claim 
that  any  of  these  charges  were  made  through  improper  motives  or 
with  any  unlawful  intent,  and  in  h  >lding  that  in  my  opinion  many 
of  the  charges  were  im])ro])er  and  unauthorized  I  do  not  wish  to 
be  understood  as  in  any  way  (pH^stioning  the  ix»rsonal  integrity  or 
honesty  of  these  officials. 

It  was  stated  on  the  memorandnm  in  Ixhalf  of  the  county  clerk 
that  he  had  appeared  before  your  representatives  and  given  them 
all  the  information  which  he  had  ami  all  the  explanations  which  he 
could  make  concerning  the  propri(*ty  and  legality  of  these  items. 
The  statements  made  by  him  to  your  examiners  are  contained  in 
your  report  which  was  before  his  attorney  when  this  memorandum 
was  made.  I  therefore  do  not  see  that  I  could  secure  any  further 
information  from  that  official,  and  accordingly,  although  as  I  stated 
at  the  outset,  the  facts  before  me  are  meagre  and  inconclusive,  I 
must  base  my  opinion  upon  them. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 
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General    Biishtess   Law  —  Article    7  —  Detectives  —  Licenses  — 

Corporations. 

"  International  Detective  Bureau  ''  not  entitled  to  do  business  as 
a  detective  bureau  without  procuring  license.  Acts  of  Gerardo 
Luisi,  as  director  of  such  corporation,  in  engaging  in  the 
business  of  detective  as  a  corporation,  instead  of  an  indivi- 
dual, when  his  license  was  an  individual  license,  in  violation 
of  statute. 

STATE  OF  NEW  YORK, 

Attorxey-Gf;nekat/s  Office, 

At.bany,  April  18,  1910. 

Mr.  Frank  WiirrFiELO,  Detective  Afjent,  State  Comptroller's 
Office,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  inquiry  communicated  to 
me  by  Mr.  Prentice  under  dale  of  the  1st  inst.,  as  to  whether 
Gerardo  Luisi,  a  duly  licensed  detective,  who  is  doing  business 
under  the  title  of  the  "International  Detective  Bureau"  has 
violated  the  provisions  of  article  7  of  the  General  Business  Law. 

It  appears  that  a  corporation  was  formed  in  September  last 
under  the  name  of  the  "  International  Detective  Bureau ;"  that 
Luisi  Avas  one  of  the  incorporators  and  one  of  the  directors  named 
in  the  certificate  of  incorporation,  but  it  is  stated  that  there  are 
no  facts  presented  tending  to  show  that  the  corporation  ever  did 
any  business. 

It  appears  further  that  in  January  last  Luisi  filed  a  certificate 
with  the  New  York  county  clerk  under  the  provisions  of  section 
440  of  the  Penal  Law,  setting  forth  his  true  name  and  that  he 
was  to  conduct  business  under  the  name  of  the  "'  International 
Detective  Bureau.'' 

In  these  acts  performed  by  him  I  can  see  no  violation  of  the 
statute  in  relation  to  private  detectives  unless  he  is  carrying  on 
such  business  as  a  corporation  instead  of  doing  it  as  an  individual. 
His  license  runs  to  him  individually  and  not  to  the  corporation. 
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The  cost  of  a  liooiiso  to  an  individual  is  less  than  to  a  corporation. 
If  the  eor])oration  is  not  doing  business  and  Luisi  is  in  no  way 
holding  himself  out  as  acting  under  or  by  virtue  of  the  corpora- 
tion but  solely  in  his  individual  capacity,  no  violation  of  article  7 
of  the  General  Business  Law  has  taken  place. 

But  do  the  acts  of  Luisi  show  that  he  is  merely  carrying  on 
business  as  an  individual  ?  A  corporation  is  in  existence,  but 
recently  created  and  of  which  Luisi  w^as  an  incorporator,  the 
name  of  which  is  the  '*  International  Detective  Bureau."  Soon 
after  the  creation  of  the  corporation  and  while  Luisi  is  a  director 
thereof,  business  is  commenced  under  the  name  of  this  corporation, 
namely,  the  "  International  Detective  Bureau,''  with  Luisi  in 
charge. 

It  is  true  that  shortly  after  the  creation  of  the  corporation 
Luisi  filed  a  certificate  in  the  county  clerk's  office  setting  forth 
that  he  was  doing  business  under  the  assumed  name  of  the  "  Inter- 
national Detective  Bureau."  He  knew  at  that  time  that  such 
name  belonged  to  the  corporation ;  that  he  was  a  director  of  said 
corporation  and  charged  with  the  duty  of  protecting  its  interests 
and  rights.  As  long  as  said  corporation  was  in  existence  it  was 
entitled  to  its  corporate  name  and  privileges.  A  director  thereof 
had  no  right  to  appropriate  either  for  his  individual  use.  No 
other  conclusion  seems  tenable  to  me  than  that  Luisi  is  doing  busi- 
ness in  the  name  of  the  corporation  created  by  him  and  that  such 
corporation,  the  "  International  Detective  Bureau,"  is  not  entitled 
to  do  business  as  a  detective  bureau  until  it  has  procured  a  license 
so  to  do. 

Yours  very  truly, 

EDWARI)  R.  O'M ALLEY, 

Attorney-General, 
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High  trays  —  Confracls  —  Liens. 
(/onstnictiou  of  the  Lake  Pleasant-Speculator  Koad  No.  277, 
Hamilton  county.  Lien  of  New  York  State  National  Bank 
and  assignment  of  interest  of  Robert  Shafer,  should  be  dis- 
regarded by  the  State  Comptroller,  and  payments  should  be 
made  to  the  Empire  State  Surety  (company,  according  to 
certificates  of  the  Highway  Commission. 

STATE  OF  NEW  YORK, 

Attorx k y-G  ex e ka t/s  O ffice, 

Albany,  April  21,  1910. 

Hon.  Clark  AVilltams,  fflaie  Comptroller,  Alhany,  N.  Y.: 

Dear  Sir. —  Answ^ering  your  letter  of  April  15,  in  the  matter 
of  the  contract  dated  April  12,  1000,  entered  into  by  the  State 
Engineer  and  Surveyor  with  Robe:  t  Shafer,  for  the  construction 
of  the  Lake  Pleasant-Speculator  Road,  Hamilton  county,  known 
as  Road  No.  277,  in  which  yxyn  ask  for  an  opinion  as  to  whether 
the  lien  filed  by  the  New  York  State  National  Rank,  on  February 
19,  1910,  and  the  assignment  by  Robert  -Shafer  to  said  bank,  filed 
April  1,  1910,  were  effective  and  whether  payment  could  be  safely 
made  under  the  situation,  as  set  out  in  your  letter  to  the  Empire 
State  Surety  Company,  T  beg  to  state: 

It  appears  from  an  examination  of  the  original  contract  and 
the  papers  on  file  in  your  office,  that  the  amount  of  the  contract 
was  $24,443.40,  and  that  the  Empire  State  Surety  Company  was 
bondsman  on  this  contract  to  the  amount  of  $12,220.  That  up 
to  and  including  November  24,  190S,  payments  were  made  to  said 
Robert  Shafer  aggregating  $1 5,070..')  1.  That  on  April  G,  1909, 
the  State  Commission  of  Highways  (which  had  succeeded  in  high- 
way matters  to  the  position  of  the  State  Engineer  and  Surveyor), 
through  its  secretary,  notified  said  Rol)erf  Shafer  in  writing,  as 
provided  by  said  contract,  that  if  after  ten  days  from  that  date 
he  failed  to  provide  men,  labor,  tt):)ls,  etc.,  f(^r  the  proper  per- 
formance of  his  contract,  that  tliev  wn)uld,  as  provided  by  said 
C(mtract,  complete  the  work  in  sue  li  manner  as  th(\v  deemed  advis- 
able.    In  accordance  with  the  contract,  a  co])v  of  this  notice  was 
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served  on  the  boiulsnien,  the  Empire  State  Surety  Company.  That 
after  the  time  stipulated,  the  bcmding  company,  on  June  5th,  1909, 
entered  into  a  contract  to  complete  the  said  original  contract,  Xo. 
277,  as  fully  and  completely  as  if  they  had  been  the  original 
contractor. 

Between  May  20,  1909,  and  December  21.  1909,  certain  liens 
were  filed  against  said  contract  which  have  since  either  been  dis- 
charged or  died  by  limitation. 

On  September  10,  1909,  the  Highway  Commission  certified  to 
the  Comptroller  that  there  was  due  the  Empire  State  Surety  Com- 
pany, on  account  of  said  contract,  a  payment  in  the  amount  of 
$2,067.92,  of  which  the  county  was  to  pay  $1,000  and  the  State, 
$1,067.92.  On  November  11,  1909,  the  secretary  of  the  Highway 
Commission,  by  direction  of  said  Commission,  notified  the  clerk 
of  the  Board  of  Supervisors  and  the  County  Superintendent  of 
Highways  of  Hamilton  County,  of  the  intention  of  said  Commis- 
sion to  accept  said  road,  unless  notice  of  protest  was  received  as 
provided  by  law.  On  December  3,  1909,  the  road  was  finally 
accepted  and  the  Highway  Commissicm  certified  to  the  Comptroller 
a  final  certificate  that  the  work  had  been  completed  and  accepted 
and  that  there  was  due  the  Empire  State  Surety  Company, 
$6,464.72,  of  which  the  county  was  to  pay  $3,653.82  and  the 
State  was  to  pay  $2,810.90. 

Section  12  of  the  Lien  Law  provides  that 

"  At  any  time  before  the  construction  of  a  public  improve- 
ment is  completed  and  acc(*pted  by  the  State  or  by  the  muni- 
cipal corporation,  and  within  thirty  days  after  such  com- 
pletion and  acceptance,  a  ])erson  performing  work  for,  or 
furnishing  materials  to,  etc.,  may  file  a  notice  of  lien  with 
the  head  of  the  de])artment  or  ]>ureau  having  charge  of  such 
construction,  and  that  the  (V)nipt roller  of  the  State,  or  that 
the  financial  officer,"  etc. 

It  is,  therefore,  my  opinion  that  the  alleged  lien  of  the  New 
York  State  National  Bank  so  filed  on  February  19,  1910,  should 
be  disregarded,  as  the  time  to  file  liens  expired  thirty  days  after 
December  3,  1909. 

Tt  is  my  opinion  that  the  steps  taken  by  the  Highway  Commis- 
sion  in  notifying  the  contractor,  Kobert   Shafer,  that  after  ten 
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days  from  April  6,  1909,  if  he  still  failed  to  provide  men  and 
proceed  with  the  work  that  said  Commission  would  complete  said 
work,  etc.,  a  copy  of  which  notice  was  served  upon  the  bondsmen 
of  Robert  Shafer,  and  the  agreement  afterward  entered  into  by 
said  Commission  with  said  bondsmen  for  the  completion  of  the 
work,  fully  and  effectively  foreclosed  all  interest  that  the  said 
Robert  Shafer  had  in  said  contract  and  that  his  attempted  assign- 
ment of  his  interest  in  said  contract  to  said  New  York  State 
National  Bank,  should  be  disregarded. 

In  view  of  the  above,  you  are  advised  that  the  alleged  lien  of 
the  New  York  State  National  Bank,  filed  on  February  19,  1910, 
for  $10,000  and  the  assignment,  filed  April  1,  1910,  of  the  in- 
terest of  Robert  Shafer  in  said  contract  to  said  bank,  should  be 
disregarded  and  that  you  are  justified  in  making  payments  to 
the  Empire  State  Surety  Company,  stated  above,  as  provided  by 
the  certificates  of  the  Highway  Commission. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

At'tomey-Oeneral, 


Tax  Law  —  Sections  272,  270,  277  —  Stock  Transfers  —  Stamps. 

1.  When  brokerage  firm  delivers  a  memorandum  of  sale  of  stock 

with  canceled  stamps  affixed  thereto  by  employees  whose  acts 
are  unknown  to  them,  such  firm  is  liable  for  payment  of  the 
tax. 

2.  Transfer  Agent  of  the  United  States  Steel  Corporation  must 

require  stamps  to  be  affixed  on  all  deliveries  of  stock.  It  is 
his  duty  to  require  tax  to  be  paid  before  stock  is  delivered. 

STATE  OF  NEW  YORK, 

Attorney-Generat/s  Office, 

Albany,  April  27,  1910. 

Hon.  Clark  Wiij.iams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  9th  inst.,  in  which 
you  ask  my  opinion  regarding  the  proper  interpretation  of  certain 
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Hoctioiis  of  the  Tax  Law  in  refiTenee  to  the  Stock  Transfer  Act. 
Vou  state  that  a  large  niiniher  of  memoranda  of  sales  of  stock 
have  affixed  to  them  stamps  which  have  been  used  and  canceled 
prior  to  being  so  affixed.  Von  also  state  that  in  most  cases  the 
mendxrs  of  the  brokerage  firms  issuing  these  tickets  or  memoranda 
of  sales  are  ignorant  of  these  facts  and  that  the  transactions  are 
usually  the  result  of  some  action  by  an  employee  whose  business 
it  is  to  stamp  the  outgoing  sales  tickets;  this  employee*  substitutes 
a  canceled  stamp  for  the  nev;  one  which  is  given  him  by  the 
cashier  in  charge  of  the  stam]>s.  subse(pu»ntly  selling  the  un- 
canceled stami)s. 

yt)U  ask  whether  the  brokerage  firms  in  whose  offices  these 
transactions  occur  are  in  any  way  liable.  Vou  state  that  you  have 
held  that  they  are  res])onsible  for  the  i)ayment  of  the  tax  in  such 
cases  but  that  they  have  ipu'stioned  your  ruling. 

It  is  my  o])inion,  from  an  examinaticm  of  the  statute,  that  they 
are  liable  f<u'  the  paynu»nt  of  the  tax.  Section  272  provides  as 
follows : 

"  Any  ])erson  or  persons  who  shall  make  any  sale  or 
transfer  withcuit  paying  the  tax  by  this  article  imposed  or 
who  shall  in  pursuance*  of  any  sale  or  agreement  deliver  any 
stock,  or  evidence  of  the  sale  of  or  agreement  to  sell  any 
stock  or  bill  or  memorandum  tlieret»f,  without  having  the 
stamj)s  ])rovided  for  in  this  article  affixed  thereto,  shall  be 
deemed  guilty  of  a  miscUMueanor,  and  i]i)on  convicticm  thereof 
shall  pay  a  fine  of  not  le.'-s  than  five  hundred  nor  more  th&n 
one  thousand  dollars,  or  be  imprisoned  not  more  than  six 
months,  or  by  both  such  fine  and  im])risonment  at  the  dis- 
cretion of  the  court." 

Section  27()  provides  that  the  Comptroller  may  examine  the 
b(K)ks  kept  as  therein  reipiired;  and  then  j)r()ceeds: 

*^  If  from  such  examiniition  the  comptroller  ascertains  that 
the  tax  provided  for  in  this  article  has  not  been  paid  he  shall 
bring  an  action  in  his  name  as  such  comptroller  in  any  court 
of  cnnipetent  jurisdiction  for  the  recovery  of  such  tax  and 
for  any  penalty  incurred  by  any  ])erson  under  the  provisions 
of  this  article. 
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Section  277  provides  as  follows: 

>"  Any  person  who  shall  violate  the  provisions  of  this 
article  shall  in  addition  to  the  penalties  herein  provided  for- 
feit to  the  people  of  the  state  a  civil  penalty  of  five  hundred 
dollars  for  each  violation.  The  state  comptroller  shall  bring 
an  action  in  his  name  as  such  comptroller  in  any  court  of 
competent  jurisdiction  for  the  recovery  of  any  civil  penalty 
and  all  moneys  collected  by  him  shall  be  paid  into  the  state 
treasury." 

It  is  my  opinion  that  the  broker  or  brokerage  firms  whose  em- 
ployees affix  canceled  stamps  in  payment  of  the  tax,  violate  the 
above  provisions  of  the  statute  and  are  liable  to  the  civil  action 
therein  prescribed.  It  is  probably  true  that  they  would  not  be 
held  criminally  liable. for  th€  act  of  an  employee,  but  civilly;  act- 
ing through  their  employees,  they  have  delivered  a  memorandum 
of  the  sale  of  stock  without  having  the  stamps  required  by  law 
affixed  thereto  and  such  act  on  their  part,  although  performed  by 
an  agent,  is  sufficient,  in  my  judgment,  to  render  them  liable  for 
the  civil  penalty  prescribed  by  law. 

The  second  question  which  you  ask  is  in  reference  to  the  fact 
that  the  transfer  agent  of  the  United  States  Steel  Corporation  does 
not  require  of  a  transferee  of  stock  of  that  corporation  presenting  a 
certificate  for  transfer,  that  the  same  must  be  properly  stamped  or 
accompanied  by  a  memorandum  of  sale  so  stamped.  You  ask  me 
to  advise  you  whether,  under  the  statute,  it  is  the  duty  of  the 
transfer  agent  to  see  that  the  stock  transfer  tax  has  been  paid  on 
all  stock  so  transferred. 

It  is  my  judgment  that  the  foregoing  sections  of  law  clearly 
make  it  the  duty  of  a  transfer  agent  to  see  that  the  tax  is  paid 
before  stock  is  delivered.  A  delivery  of  any  stock  without  having 
the  stamps  provided  by  the  statute  affixed,  is  distinctly  made  a 
misdemeanor  by  section  272  above  quoted.  It  would  follow  from 
this  that  the  transfer  agent  of  the  Ignited  States  Steel  Corporation 
in  deliberately  neglecting  to  require  the  affixing  of  such  stamps 
is  subjecting  itself  not  only  to  a  civil  penalty,  as  above  provided, 
but  also  to  prosecution  for  misdemeanor. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attoi'ney'Ge  nerval. 
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General  Business  Law  —  Sections  71,   73  —  Detedives  — 
Licenses  —  Corporations, 

Procedure  where  partnership  havinp^  detective  license  is  dissolved, 
and  members  of  such  partnership  desire  to  practice  detective 
business  as  individuals.  Issue  of  separate  licenses  by  Comp- 
troller. No  refund  of  copartnership  license  fee  allowable 
under  section  73. 

(See  opinions  April  21,  July  30,  S^ptemlxr  20,  1909,  January  18, 
February  4,  April  10,  May  7,  llHO.) 

STATE  OF  NKW  YORK, 

ATT()K\Kv-(ii:M:icAr/s  Office, 

Albany,  ^fay  4,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  X.  Y,: 

Dear  Sir. —  I  am  in  recei})t  of  your  letter  of  April  21st  asking 
my  opinion  as  to  the  right  of  the  members  of  a  copartnership,  to 
which  a  copartnership  detective  license  has  been  issued  by  your 
office,  to  continue  in  the  detective  business  as  individuals  after  the 
partnership  has  for  all  practical  {)ur}M)ses  been  dissolved.  You 
also  send  a  letter  from  A.  P.  Ilalleit  stating  that  a  detective  license 
was  issued  to  a  copartnership,  composed  of  Frederick  Wagner  and 
Jackman  F.  Stockdale ;  that  subse.piently  they  separated  and  dis- 
continued the  business  at  Xo.  3l^0  Broadway  where  they  were 
authorized  to  conduct  the  same,  aid  that  each  set  up  business  for 
himself  independently  of  the  other. 

Manifestly  the  two  cannot  carry  on  in  their  separate  individual 
capacities  the  business  of  private  (l:»tective  under  their  partnership 
license  as  that  w'ould  produce  a  condition  of  two  entirely  separate 
and  unrelated  agencies  or  business  enterprises  operating  under  one 
license. 

I  think  there  is  no  doubt  b;it  thiit  should  a  member  of  a  partner- 
ship desire  to  retire  therefrom,  such  an  arrangement  might  be 
effected,  leaving  the  surviving  partner  in  possession  of  the  business 
and  the  license  and  emjiowered  to  c  iUtinue  the  business  thereunder. 

If  such  an  agreement  has  been  made  in  this  case,  or  if  the  acts 
of  the  parties  have  been  such  as  to  effect  a  withdrawal  of  one  of  the 
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members,  leaving  the  other  in  possession  of  the  business,  siieh  sur- 
viving partner  may  continue  under  the  license  and  name  of  the 
partnership.    . 

Mr.  Hallett's  letter  states  that  the  partnership  discontinued  the 
business  at  No.  320  Broadway  and  that  one  of  the  partners  opened 
an  office  at  162  East  Eighty-sixth  street  and  the  other  at  445  Man- 
hattan avenue.  In  this  connection  I  call  your  attention  to  a  part 
of  section  73  of  the  General  Business  Law,  which  provides : 

"  The  license  certificate  shall  s])ecify  the  business  address 
of  the  applicant  to  whom  it  is  issued  and  the  names  and  resi- 
dences of  the  person  or  persons  filing  the  statement  required 
by  section  71  upon  which  the  license  is  issued  and  in  the 
event  of  a  change  of  any  such  address  or  residence  the  comp- 
troller shall  be  duly  notified  in  writing  of  such  change  within 
five  days  thereafter,  and  failure  to  give  such  notification  shall 
be  sufficient  cause  for  the  revocaticm  of  such  license." 

Jt  is  not  stated  whether  or  not  this  provision  was  complied  with, 
nor  is  it  possible  to  state  which  of  the  partners,  if  either,  is 
entitled  to  carry  on  the  business  of  the  partnership  under  its 
license.  That  question  is  largely  dependent  upon  the  agreement, 
expressed  or  implied,  between  the  parties  themselves  at  the  dis- 
solution of  the  partnership,  concerning  the  future  conduct  of  its 
business.  It  is  a  question  of  fact  as  to  what  took  place  between 
them.  This  case  illustrates  the  difficulty  of  arriving  at  a  correct 
decision  as  to  the  legal  rights  of  parties  without  a  complete  under- 
standing of  the  facts  derived  from  a  full  hearing  of  all  parties 
interested. 

Mr.  Hallett  also  asks  the  following  question:  "Is  there  any- 
thing in  the  Detective  Law  to  prohibit  the  State  Comptroller  from 
issuing  separate  licenses  to  these  persons  for  the  remainder  of  the 
term  for  which  the  coi)artnership  was  licensed  upon  their  paying 
to  the  State  Crmiptroller  a  j)roportionate  part  of  the  difference 
between  the  license  fee  of  the  copartnership  and  two  individuals?  " 

I  find  no  provision  of  law  which  would  permit  such  an  exchange 
of  licenses.  This  would  require  the  surrender  of  the  partnership 
license  and  the  issue  of  individual  licenses  to  the  members  thereof. 

Section  73  contains  a  provision  that  in  the  event  oi  me  revoca- 
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lion  or  surreHclor  of  a  liconso  no  refund  shall  he  made  in  respect 
to  any  license  fee  paid  under  the  provisions  thereof.  The  same 
section  provides  for  the  issue  of  licenses  to  indivduals,  partnerships 
and  corporations  and  the  only  i)royision  for  the  ivssue  of  a  license 
to  an  individual  requires  the  payment  of  one  hundred  dollars  as  a 
license  fee.  This  section  would  seem  to  forhid  the  exchange  sug- 
gested in  your  inquiry. 

Yours  very  truly. 

EDWARD  R.  O'MALLEY, 

AUornrt/-(rcner(U. 


Tax  Law  —  Sccfion  270  —  Stock  Transfers. 
Transfer  of  preferred  shares  or  certificates  of  stock  of  domestic 
corporation  where  payments  have  been  made  and  credited  but 
no  certificates  issued.  Transfer  of  interest  by  subscriWrs  to 
such  preferred  stock  represents  beneficial  interest  and  is  sub- 
ject to  tax.  Comj)utation  upon  such  tax  should  be  upon  basis 
of  exact  amount  paid  on  the  stock  which  may  l)e  regarded  as 
the  face  value. 

(See  ojnnion  Febr.iary  8,  1010.) 

STATE  OF  NEW  YORK, 

Attoknkv-Gexekai/s  Office, 

Ai.BANY,  May  6,  1910. 

Hon.  Clark  Williams,  Stale  Cmrptroller,  A  Watty,  X.  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  letter  of  the  30th 
ult.,  signed  by  Mr.  Alford,  re(juesting  my  opinion  as  to  the  taxa- 
bility of  the  following  transaction  under  the  Stock  Transfer  Tax 
Law : 

It  api)ears  from  the  statement  ov  facts  in  the  letter  (»nclosed  in 
your  communication,  that  a  domestic  corporation  has  authorized 
preferred  and  common  stock;  that  the  common  stock  has  been 
issued  in  full  and  the  preferred  st;>ck  subscribed  in  full  but  only 
10  per  cent,  has  been  paid  in  on  each  share  of  the  latter  class.  The 
preferred  sti)ckholders  have  been  accepted  as  such  by  the  board  of 
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directors  but  no  preferred  stock  certificates  have  been  issued.  The 
subscribers  have  been  creditedon  the  books  of  the  company  with 
the  payments  made  on  account  of  their  subscriptions.  It  is  stated 
that  under  the  terms  of  the  a«:reement,  the  subscribers  or  their 
assipis  are  not  entitled  to  receive  certificates  for  stock  until  each 
share  has  been  paid  in  full. 

The  question  is  whether  u])on  the  assignment  by  all  the  sub- 
scribers to  the  preferred  stock  of  their  rights  under  these  subscrip- 
tions to  one  man,  by  written  assignment,  such  transaction  is  sub- 
ject to  taxation  under  the*  Stock  Transfer  Tax  Law. 

Section  270  of  the  Tax  \ai\v  provides  in  j)art  as  follows: 

"There  is  hereby  imposed  *  *  *  a  tax  *^"  *  * 
on  all  sales,  or  agreements  to  ^ell,  or  memoranda  of  sales,  or 
deliveries,  or  transfers,  of  shares  or  certificates  of  stock,  in 
any  domestic  or  foreign  associaticm,  company  or  corporation 
*  *  *  whether  made  upon  or  shown  by  the  books  of  the 
association,  company  or  corporation,  or  by  any  assignment 
in  blank,  or  by  any  delivery  or  by  any  pa])er  or  agr(»ement 
or  memorandum  or  other  evidence*  of  transfer  or  sale  whether 
entitling  the  holder  in  any  manner  to  the  benefit  of  such  stock, 
or  to  secure  the  future  payment  of  money  or  the  future  trans- 
fer of  any  stock,     *     *     ^*     ."' 

It  is  my  oi)inion  that  the  transfer  of  the  interest  of  the  sub- 
scribers in  the  preferred  stock  abo\e  described  is  such  a  tran^^fer 
i){  a  beneficial  interest  in  that  stock  as  comes  within  the  ))rovisions 
i»f  this  statute.  A  beneficial  interest  in  the  shanks  of  stock  is  trans- 
ferred, amounting  to  the  total  payments  previously  made  upon 
that  stock.  Such  traaisfer,  in  my  judgment,  is  as  much  within  the 
]mrview  of  the  statute  as  a  transfer  cf  trustees'  certificates  entitling 
the  holder  to  certain  beneficial  intc  rests  in  stock  in  the  hands  of 
a  trustee.  I  therefore  advise  yj»u  that  the  tran^^action  is  sul)jecl 
to  a  tax. 

The  second  (piestion  ])resented  is  the  l)asis  u))on  which  such  tax 
shall  be  computed.  The  statute  ))r()vides  that  th(»  tax  shall  be 
imjmsed  at  the  rate  of  two  cents  on  each  oiw.  hundred  dollars  of 
face  value  or  fraction  {hereof.  Although  in  one  sense  the  face 
value  of  the  st(K»k  in  which  an  interest  is  being  assigned  is  one 
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Imndrcd  dollars,  in  another  sense  this  is  not  so  for  it  prohably 
Mjipears  upon  the  faee  of  the  assignment  that  only  ten  dollars,  or 
whatever  the  amount  may  Iks  has  Inn^n  actually  paid  on  such  stock. 
It  would  likewise  seem  to  be  inequitable  to  assess  the  tax  uix)n  a 
transfer  of  stock  upon  which  only  ten  dollars  has  been  paid  at  the 
same  basis  as  if  it  were  full  paid.  I  therefore  advise  you  that  if 
there  is  anything  appearing  on  the  face  of  the  assignment  or  of 
any  certificate  of  the  beneficial  interest  accompanying  such  assign- 
ment showing  the  exact  amount  paid  in  on  the  stock,  such  amount 
may  properly  be  n^ganh^l  as  the  face  value  for  the  purpose  of  com- 
puting th«»  tax. 

Very  truly  yours, 

EDWAKI)  K.  (rMALLP:Y, 

A  itornpy-Gen^ral. 


(hneral  Business  Tj(hv  —  Sections  70,  7.")  —  Dcirdires  — 

Licenses, 

Agreement  k'tween  licensed  ])rivate  detectives  and  unlicensed 
private  detectives  concerning  work  done  in  the  name  of  the 
licensed  detwtive,  and  a  share  of  profits  thereof rom.  Whether 
a  violation  of  section  70. 

(See  opinions  April  21,  July  30,  Septemlx^r  20,  1909,  January  18, 
February  4,  April  1(>,  May  4,  1910. 

STATE  OF  NEW  YORK, 

ATT()i:XEV-(iENKKAT/s    OkFH'E, 

Albany,  May  7,  1910. 

lion.  ('LAKK  Williams.  Sinic  Conipi roller,  Albany,  \,  Y,. 

Dear  Sir. —  I  am  in  recei))t  of  yonr  IcIUm*  of  April  1(),  1910,  in 
which  you  state  the  following  case: 

^' A,  who  is  an  unlicei  sed  private  detective,  agrees  with 
13,  a  licensed  private  detective,  that  any  business  which  he 
(A)  shall  have  confided  to  him  shall  be  done  in  B's  name  and 
under  the  protection  of  his  license  and  by  B's  operatives  who 
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shall  work  under  the  direction  of  A,  and  that  A  and  B  shall 
divide  the  profits  of  that  particular  business." 

You  ask  whether  A  violates  section  70  of  the  General  Business 
Law  if  he  accepts  work  under  these  conditions. 

As  stated,  all  business  provided  for  in  this  agreement  between 
A  and  B  is  to  be  done  in  the  name  of  E  and  therefore  upon  his 
responsibility.  It  further  appears  that  such  business  shall  be  per- 
formed by  B's  operatives  or  employees,  though  under  the  direction 
of  A. 

Of  course,  if  A  is  obtaining  business  from  his  clients  or  from 
the  public  in  his  own  name  and  holding  himself  out  as  a  private 
detective,  or  advertising  as  such,  then  a  violation  of  section  70  has 
occurred.  If,  however,  the  business  received  by  him  has  been  in 
the  name  of  B  and  carried  on  under  the  arrangement  above  set 
forth,  it  would  seem  that  A  might  well  claim  that  he  was  not  carry- 
ing on  the  business  of  a  private  detective  but  rather  that  he  was 
soliciting  and  performing  services  for  and  in  the  name  of  B. 

Section  75  of  the  act  in  relation  to  private  detectives  contains 
the  following  provision : 

"  Nothing  in  this  article  shall  apply  to  employees  of  such 
duly  licensed  private  detectives  or  detective  agencies  for  whose 
good  conduct  in  the  business,  however,  the  employers  shall  be 
responsible." 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-Oenerah 
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Barge  Canal —  liotuis  for  hnprovrmcni. 
Method  of  advertising  notice  of  sal(»  of  *1  (),()()(),()()()  of  l)onds  for 
the  improvement  of  the  Erie,  Oswego  and  Champlain  canals, 
and  $1,0()0,()()0  for  the  improvement  <»f  the  Caynga  and 
Seneca  canals.  State  Comptroller  to  nse  discretion  in  allot- 
ment of  either  class  <>f  bonds. 

STATK  OF  XKW  YORK, 

ATn)I{XEV-(iE\EKAl/s    OfFICE, 

\iA\\s\ ,  J  line  (;,  r.)10. 

ILm.  Clark  Williams,  t<iaie  Comptroller,  Albany,  X,  Y,: 

Dear  Sir. —  Replying  to  a  letter  of  Hon.  Edward  T.  Ferine, 
Deputy  Comptroller,  dated  th(»  .3d  day  of  June,  11)10,  in  which 
this  department  is  asked  as  to  whether  there  are  any  legal  objec- 
tions to  certain  methods  of  advertising  for  the  sale  of  barge  canal 
bonds,  I  l)eg  to  say  that  an  examination  of  chai)ter  1-1-7  of  the  Laws 
of  1903,  chapter  00  of  the  Laws  of  1010,  chapter  891  of  the  Laws 
of  1909  and  chai)ter  189  of  the  Laws  of  19 10,  discloses  that  whether 
bonds  are  issued  for  the  improvement  of  the  Erie,  Oswego  and 
Champlain  canals  or  the  Cayuga  and  Seneca  canals,  the  statutory 
instructicms  to  the  (N)mpr roller  for  the  conducting  of  the  sales  are 
the  same.  It  is  stated  by  your  deputy  that  it  would  seem  desirable 
to  c()nd)ine  in  one  advertisement  th  j  notice  of  sale  of  $10,000,000 
of  bonds  for  the  improvement  of  the  Erie,  Oswego  and  Champlain 
canals  and  $1,000,000  of  bonds  for  ihe  improvement  of  the  Cayuga 
and  Seneca  canals,  reserving  to  th(*  (^)mptroller  the  discretion  of 
determining  the  allotment  of  l)on(^«  of  either  class.  There  seems 
to  be  no  statutory  ))rohil)ition  again  t  this  method  of  advertisement 
and  I  am  therefore  of  the  o])inion  that  there  is  no  legal  objection 
ro  carrying  out  the  suggestions  oullined  in  the  above,  mentioned 
letter. 

Very  truly  yours, 

EDWARD  R.  0\M  ALLEY, 

Altornefj-Gcncral, 
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State  Finance  Law  —  Section  2a  —  State  Officers  and  Employees 

—  Salaries. 

Amendment  to  law  providing  semi-monthly  payment  of  salaries. 
Justices  of  the  Supreme  Court  and  Judges  of  the  Court  of 
Appeals  defined  in  Public  Officers  Law,  section  2,  as  State 
officers,  are  entitled  to  privileges  under  this  act.  Provision 
for  payment  by  State  Comptroller  on  the  1st  and  16th  days 
of  months.  He  may  also  use  discretion  regarding  necessary 
time  for  preparing  checks,  etc.  Semi-monthly  payment  may 
be  waived  by  any  State  officer  or  em])loyee  individually. 
(Sec  opinion  June  13,   1910). 

STATE  OF  NlvW  YORK, 

Attorn ey-Gkxkral's  Office, 

Albany,  June  7,  1910. 

Hon.  Clark  Williams,  State  Con^pt roller,  Albany,  N.  Y.: 

Dear  Sir.-— I  acknowledge  your  letter  of  the  2d  inst.,  asking 
my  opinion  regarding  certain  questions  which  have  arisen  as  to 
the  proper  interpretation  of  chapter  317,  Laws  of  1910.  You 
inclose  copy  of  proposed  letter  to  be  sent  to  heads  of  various 
departments  in  which  you  say  that  your  department  takes  the  view 
that  payments  can  be  made  only  upon  the  1st  and  16th  days  of 
each  month  or  upon  succeeding  business  days  if  those  dates  fall 
upon  a  holiday,  and  in  which  you  request  that  payrolls  be  filed 
in  your  office  at  least  three  days  before  each  of  the  dates  named, 
in  default  of  which  payments  will  be  held  in  abeyance  until  the 
next  succeeding  semi-monthly  date  for  payment  of  salaries.  In 
reference  to  this  letter  you  ask  the  following  questions: 

"  First.  Could  a  similar  letter  l)e  sent  to  all  the  Judges  under 
the  construction  that  they  are  officers  of  the  State  ?  " 

"  Second.  Could  payments  to  laborers  or  mechanics  employed 
at  the  different  institutions  in  the  construction  of  buildings,  or  in 
making  repairs  thereto,  and  paid  from  special  appropriations,  be 
deferred  for  a  period  of  substantially  fifteen  days,  assuming  that 
properly  executed  and  audited  vouchers  would  not  be  filed  in  this 
office  until  the  first  and  sixteenth  of  each  month,  and  probably 
later?" 
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*' Tliinl.  Could  this  Department  properly  insist,  as  regards 
certain  institutions  which  now  make  their  payrolls  up  so  that 
employees  receive  their  salaries  a  full  month  later  than  the  date 
to  which  salaries  have  accrue<l,  that  pajToUs  l)e  rendered  imme- 
diately at  the  dates  of  semi-monthly  accruals  of  salaries?  " 

"  Fourth.  C'r)uld  the  drawing  of  semi-monthly  checks  and  the 
delivery  of  such  checks  l)e  waived,  at  the  request  of  any  depart- 
ment, institution  or  individual  not  wishing  to  be  paid  as  often  as 
twice  each  month  ?  " 

"  Fifth.  Could  we  construe  this  law  as  meaning  that  no 
salaries  should  be  paid  on  any  dates  other  than  the  first  and  six- 
teenth of  any  month,  as  in  the  case  of  advance  payments  of  vaca- 
tion money  which  we  have  l)een  in  the  habit  of  advancing  to  in- 
dividuals who  will  be  absent  from  the  service  of  the  State  at  the 
time  of  their  salaries  accruing,  or  delayed  payments  such  as 
might  be  necessary  on  account  of  the  nonreceipt  of  payrolls  or 
the  physical  impossibility  of  ])reparing  and  transmitting  checks 
by  the  dates  stipulated  in  this  law?  " 

This  law  provides  in  part  as  follows: 

"  The  salaries  of  all  officers  of  the  State,  and  the  wages 
of  all  enijdoyees  thereof  shall  be  due  from  and  payable  by 
the  State  twice  each  month,  on  the  first  and  sixteenth  days 
thereof,  except  where  such  days  fall  upon  Sunday  or  a  legal 
holiday  w^hen  such  payments  shall  be  made  upon  the  succeed- 
ing business  day." 

The  purpose  of  this  enactment  is  to  provide  that  the  salaries 
and  wages  of  State  officers  and  employees  which  have  previously 
been  paid  monthly,  should  be  paid  semi-monthly.  In  the  semi- 
monthly provisions  found  in  thp  Labor  Law  it  is  distinctly  stated 
that  on  the  first  of  each  month  the  employees  shall  be  paid  "  the 
Avages  earned  by  them  duriiiiv  the  first  half  of  the  preceding 
month/'  and  on  the  fifteenth,  ^'  the  wages  earned  by  them  during 
the  last  half  of  the  preceding  calendar  month."  Xo  such  pro- 
visions are  contained  in  this  law.  It  therefore  follows  that  if 
heretofore  payments  have  been  deferred  for  a  month  after  the 
salary  or  wages  have  been  eariKnl,  there  is  nothing  to  prevent  this 
same  practice  being  followed  now.  The  only  effect  of  the  law  is 
to  require  payments  to  be  made  semi-monthly. 
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The  provisions  of  the  law  would  not  seem  to  be  mandatory  in 
the  sense  that  failure  to  make  payments  on  those  days  for  good 
cause  would  necessarily  constitute  a  violation  of  the  law.  If  the 
employees  ov  officers  should  refuse  to  accept  payment  on  the  dates 
specified  or  voluntarily  waive  it,  you  would  not  violate  the  law  by 
failing  to  make  payment  under  such  circumstances.  Likewise,  if 
through  the  omission  of  some  necessary  precedent  act  such  as  the 
furnishing  of  payrolls,  payment  by  you  on  that  day  would  be 
practically  impossible,  your  omission  to  do  so  could  not  be  con- 
strued as  a  violation  of  the  law. 

In  view  of  this  and  of  the  fact  already  mentioned,  that  the  law 
does  not  prescribe  for  what  period  of  service  the  respective  pay- 
ments shall  be  made,  it  is  my  opinion  that  you  may  properly  make 
it  a  rule  to  pay  only  such  wages  and  salaries  as  are  represented 
by  payrolls  leceived  by  you  at  s])ecifie(l  times  before  the  dates 
prescribed,  and  that  no  payments  will  be  made  on  intermediate 
dates. 

In  view  of  the  foregoing  discussion,  the  answers  to  your  various 
questions  are,  in  my  opinion,  as  follows: 

First.  Justices  of  the  Supreme  Court  and  Judges  of  the  Court 
of  Appeals  being  included  within  the  definition  of  State  officers 
in  section  2  of  the  Public  Officers  Law,  are  entitled  to  the  same 
privileges  under  this  act  as  other  State  officers. 

Second  and  Fifth.  In  view  of  the  fact  that  no  period  of  the 
services  for  which  payments  are  to  be  paid  is  prescribed  by  the 
law,  it  is  proper  for  you  to  provide  that  payments  shall  be  made 
on  the  first  and  sixteenth  only  for  those  services  for  which  pay- 
rolls have  been  filed  with  you  a  certain  number  of  days  prior  to 
such  dates.  The  number  of  days  prescribed  must  depend  on  the 
length  of  time  necessary  to  prepare  the  checks  after  receiving  the 
payroll,  of  which  question,  of  course,  you  are  the  best  judge.  If 
such  a  rule  is  adopted,  I  am  of  the  opinion  that  you  may  defer 
payment  imtil  the  next  succeeding  date.  Of  course,  notice  of  the 
adoption  of  the  rule  should  be  given  to  each  department. 

Third.  As  the  law  does  not  specify  the  period  of  service  which 
each  payment  covers,  I  do  not  believe  you  arc  authorized  to  insist 
that  institutions  which  now  file  payrolls  in  the  month  following 
the  one  in  which  the  salaries  or  wages  were  earned,  shall  file  their 
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payrolls  at  the  date  of  the  seini-inonthly  aeenial  of  sueh  salaries. 
But  if  any  such  institutions  desire  payments  to  be  made  without 
such  delay,  they  may  do  so  by  eonforminp:  to  yiUir  rules  and  it 
would  then  Ik»  your  duty  to  pay  them  as  you  pay  other  State 
dei)artments. 

Fourth.  It  is  my  opinion  that  the  semi-monthly  payment  of 
salaries  or  wages  may  be  waived  by  any  State  offieer  or  employee. 
Xo  waiver,  however,  eould  be  made  exeept  by  the  individual  en- 
titled to  reeeive  the  salary  or  wage. 

All  of  whieh  is  resj>eetfully  submitted, 

EDWARD  R.  O'MALLEY, 

,  Aiinn\p}i-Generah 


Tax  Law  —  SrciioiUH  182,  \\)S~    Ftanrhlsr  Tax — Assessments  — 

Corporal  ions. 

Filing  application  or  affidavit  with  State  Comptroller  for  the  open- 
ing of  an  assessment  <m  January  13  of  succeeding  year,  when 
tax  bill  has  Ikh'U  sent  January  12  of  preceding  year,  not  legal. 
Section  198  provides  that  the  application  must  be  filed 
"  within  a  year,"  etc.,  Sunday  or  holidays  not  excluded  where 
term  of  years  is  prescribed. 

STATE  OF  NEW  YORK, 

ATT()RXi:v-(iK\KIJAl/s    OfFK  E, 

Alhaxy,  Jw«€  7,  1910. 
Hon.  Clakk  Williams,  Sfafe  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Acknowledging  your  letter  of  the  3d  inst.,  I  beg 
to  advise  that  in  my  opinion  a  corporation  to  which  a  bill  for  taxes 
provided  by  section  182  of  the  Tax  Law  was  sent  on  January  12, 
of  one  year  cannot  have  the  ass-essment  opened  by  an  affidavit  filed 
with  your  dej)artment  on  January  13  of  the  succeeding  year. 

Section  198  provides  that  such  ay)plication  must  be  filed  "  \yithin 
one  year  from  the  time  when  such  account  shall  be  audited  and 
stated."  Under  the  decision  of  the  Court  of  Appeals  in  Aultman 
V.  Syme,  103  X.  Y.  54,  it  was  held  that  the  provisions  of  section 
27  of  the  Statutory  Construction  Law,  to  the  effect  "  the  day  from 
which  any  specified  number  of  days,  weeks  or  months  of  time  is 
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reckoned  shall  be  excluded  in  making  the  reckoning  "  did  not  apply 
to  the  computation  of  years.  The  provisions  of  this  section  are 
now  found  in  section  20  of  the  General  Construction  Law  without 
change  in  this  respect.     The  s.ime  section  provides: 

^'  Sunday  or  a  public  holiday,  other  than  a  half  holiday, 
must  be  excluded  from  tl  e  reckoning  if  it  is  the  last  day  of 
any  such  period,  or  if  it  is  the  intervening  day  of  any  such 
period  of  two  days." 
The  words  "  such  period  "  refer  back  to 

"  The  number  of  days  specified  as  a  period  from  a  certain 
(lay  within  which  or  after  or  before  which  an  act  is  authorized 
or  required  to  be  done     ^'     *     *." 
Under  the  reasoning  of  the  (^)urt  of  Appeals  in  this  case,  there- 
fore, the  exclusion  of  Sunday  or  a  public  holiday  would  not  be 
permitted  where  the  statute  ))rescribes  a  jieriod  in  terms  of  years 
rather  than  of  days. 

It  is  therefore  clear  that  the  ruling  made  by  your  department 

is  correct,  and  that  no  application  can  be  made  on  January  13  of 

the  succeeding  year.     In  fact,   no  application  can  be  made  on 

January  12  even  if  the  preceding  day  were  Sunday  or  a  holiday. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-Generah 


Vuiied  Stales  Loan  (^(rmmissioners — Coiwties  of  New  York  and 

Catlarangus. 

Provisi(ms  of  chapter  201,  Laws  of  1910  take  away  from  the  Com- 
missi (mers  the  power  to  make  loans  after  April  29,  1910,  and 
re(|uire  them  to  pay  into  the  State  treasury  moneys  belonging 
to  the  Fnited  States  Deposit  Fund. 

STATE  OF  XEW  YORK, 

Attokxey-Gknerai/s  Office, 

Albany,  June  30,  1910. 
Hon.  Clark  Williams,  State  CotnjdroUer,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  of  the  14th 
iust.,  asking  for  my  opinion  as  to  the  legality  of  the  following 
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loans  made  by   the  United   States   Loan   Commissioners   of  the 
Tnited  States  deposit  funds  in  the  resj)ective  counties  named: 

On  May  7,  1910,  loan  of  $2,()()()  by  Commissioners  of  Cattarau- 
gus County. 

On  May  11,  1010,  loan  of  $8,000  by  Commissioners  of  New 
York  County. 

On  May  11,  1010,  loan  of  $5,000  by  Commissioners  of  Xew 
York  County. 

On  May  11,  1010,  loan  of  $5,500  by  Commisf^ioners  of  Xew 
y^ork  County. 
Chapter  201  of  the  Laws  of  1010  provides: 

"Section  81.  Investmkxts, —  The  Comptn)ller  shall  in- 
vest and  keep  inv(»sted  all  mimeys  belonging  to  the  common 
sch(K>l,  literature  and  Unite*!  States  deposit  funds  in  the 
stocks  and  lM)nds  of  the  T'^nite*!  States  and  of  this  state,  or  for 
the  payment  of  which  the  faith  and  credit  of  tlie  United 
States  or  of  this  state  are  pledged,  or  in  the  judgments  or 
awards  of  the  court  of  claims  of  the  state,  or  in  the  stocks 
or  bonds  of  any  county,  town,  city,  village  or  school  district 
of  the  state  authorized  to  l)e  issued  by  law."     *     *     * 

Section  2  provides: 

"  Section  2.  Loan  commissioners  to  pay  into  the  state 
treasury  all  moneys  now  in  their  hands. —  The  loan  commis- 
sioners of  the  several  counties  of  the  state  of  Xew  York  are 
hereby  directed  to  pay  into  the  state  treasury,  within  thirty 
days  after  the  passage  of  this  act,  all  moneys  in  their  hands 
belonging  to  the  United  States  deposit  fund." 

This  statute  became  a  law  April  20,  1010,  so  that  the  loan  com- 
missioners were  required  to  pay  into  the  State  Treasury  on  or 
before  May  28,  1010,  all  moneys  in  their  hands  belonging  to  said 
fund.  The  statute  quoted  took  away  from  said  commissioners  the 
power  to  make  loans  after  April  20,  1010,  and  as  the  loans  in 
(juestion  were  made  subsequent  to  that  date,  they  are  illegal  so  far 
as  the  State  is  concerned. 

The  commissioners  are  bound  to  account  as  of  April  20,  1010, 
for  the  moneys  which  came  into  their  hands  in  one  of  two  ways  — 
(a)  by  paying  over  the  money,  or  (b)  producing  mortgages  given 
for  loans  made  by  them  prior  to  April  20,  1010. 
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It  is,  therefore,  my  opinion  that  the  thirty  days  provided  by  the 
statute  having  been  spent,  the  commissioners  should  be  called  upon 
to  pay  into  the  State  Treasury  all  moneys  not  loaned  by  them  on 
or  prior  to  said  April  29,  1910,  and  no  credit  given  them  for  any 
loans  made  after  that  date. 

Yours  very  truly, 

EDWAKD  K.  O'MALLEY, 

Attorney-General. 


Agricultural  Schools  and  Colleges  —  State  School  at 
Morrisville. 
Act  for  establishment  of  State  school  (chapter  201,  Laws  1908), 
authorizing   Supervisors   of   Madison   County   to  convey   to 
State  certain  county  buildings.     Amendment  in  chapter  108, 
Laws  of  1909,  regarding  a])propriation  therefor. 

STATE  OF  NEW  YORK, 

Attokxey-Gbneral's  Office, 

Albany,  Jviy  14,  1910. 
Hon.  Clark  Williams,  State  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  Your  letter  of  recent  date,  submitting  a  question  as 
to  the  duration  of  the  life  of  the  appropriation  made  under  section 
5  of  chapter  201  of  the  Laws  of  1908,  as  amended  by  chapter  108 
of  the  Laws  of  1909,  was  received. 

In  my  opinion,  while  chapter  108  is  denominated  an  amendatory 
act,  it,  for  all  practical  purposes,  superseded  sections  5  and  6  of 
chapter  201.  In  other  words,  it  was  a  re-enactment  of  said  sections 
5  and  6.  The  only  change  in  the  phraseology  related  to  the  time 
when  the  board  of  supervisors  could  convey  the  old  site  and  coimty 
buildings  to  the  State.  A  new  appropriation  of  $20,000  was  there- 
fore made. 

If  it  should  be  contended,  however,  that  the  appropriation  under 
chapter  108  was  not  a  new  one,  there  can  be  no  doubt  but  the 
Legislature  intended  to  and  did  continue  the  appropriation  pro- 
vided for  under  chapter  201  and  thereby  reappropriated  said  sum, 
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as  section  5  of  chapter  lOS  complied  with  all  the  requirements  of 
section  23  of  article  3  of  the  State  (Vmstitution  since  it  distinctlv. 
specified  the  sum  appropriat(»d  and  the  purposes  to  which  it  was 
to  l>e  applied. 

In  my  opinion,  therefore,  the  life  of  the  appropriation  made 
under  chapter  201  has  heen  prolonged  and  the  money  so  appro- 
priated is  availal)le  at  any  time  for  the  purposes  mentioned  in 
chapter  108,  within  the  period  of  two  years  from  its  enactment. 

Yours  respectfully, 

EDWARD  R.  O'MALLF.Y, 

Attorney-General. 


(reneral  BtLsinrss  Lfur  —  (liaj)frr  348,  Lrnrs  \\)\{)  —Frirale 

I  inn  kill  (J, 

Application  of  act  to  jirivate  hank<Ts  acting  as  agent  for  express 
company.  Kxceptions  in  section  21)-d  aj)ply  to  ex])ress  and 
telegraph  coni])anies. 

(See  oj)inion  July  J(),  1910.) 

STATE  OF  NEW  YORK, 

ATTt)I{XKY-(rKNKKAL's    OfP'K'E, 

Albany,  Jnhj  20,  1910. 

Hon.  Clark  Willlvms,  Sinic  i^oinjil roller,  AUutny,  A.  Y,: 

Dear  Sir. —  T  heg  to  reply  herewith  to  a  communication  from 
your  secretary  requesting  my  opinirni  c(»ncerning  the  recent  amend- 
ment of  the  General  Business  Law,  chaj)ter  348  of  the  Law\s  of 
1910. 

The  statute  referred  to  relates  to  the  regulation  of  private  banks 
and  bankers  and  individuals  and  partnerships  engaged  directly 
or  indirectly  in  the  business  of  receiving  deposits  of  money  for 
safe  keeping  or  for  the  purpose  of  trausmission  to  another.  The 
act  requires  those  engagc^l  in  such  business  to  procure  a  license 
from  the  Comptroller  and  to  com])ly  with  certain  f)tlier  provisions, 
such  as  giving  security  for  the  honest  conduct  of  such  business. 
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The  question  submitted  is  whether  or  not  the  act  applies  to  a 
private  banker  who  has  been  api)ointe(l  agent  for  an  ex])ress  com- 
pany for  the  sole  purpose  of  transmitting  the  funds  of  the  express 
company. 

An  examination  of  the  statute  shows  that  section  2J)-d  specifies 
several  exceptions  to  which  the  provisions  of  the  act  shall  not  apply. 
Among  these  exceptions  are  express  companies  and  telegraph  com- 
panies receiving  money  for  transmission. 

If  the  business  conducted  by  the  person  referred  to  consists 
solely  of  acting  as  agent  for  an  express  company,  and  if  the  busi- 
ness is  conducted  by  him  openly  as  the  agent  of  the  company, 
clearly  the  requirements  of  the  statute  do  not  apply.  The  purpose 
of  the  statute  is  to  provide  adequate  security  for  those  dealing 
with  persons  engaged  in  receiving  money.  If  the  money  is 
received  by  the  agent  of  an  express  company  in  the  due  courvse  of 
his  agency,  the  persons  dealing  with  him  have  the  security  of  the 
express  company.  If  the  transachon  takes  place  between  the 
depositor  and  the  person  doing  business  in  his  owi>  name  and  on 
his  own  credit,  the  requirements  of  the  statute  should  be  fulfilled. 
Such  a  person  must  secure  a  license  aud  otherwise  conform  to  the 
provisions  of  the  statute. 

Very  truly  yours, 

EDWATil)  II.  O'MALLEY, 

^'1  ttorney-General. 


General  Btisiness  Imw  —  Chapter  »348 — Laws  1010  —  Licenses. 

Licenses   to   corporations   engaged    in   the   business   of   receiving 

moneys  for  transmission  in  cities  of  the  first  class. 

STATE  OF  XEW  YORK, 

Attorn Kv-CiKXEUAr/s  Office, 

Albany,  Ji/ii/  25,  1010. 

Hon.  Clark  Williams,  Stale  ('Oinptroller,  AJhany,  Y.  Y.: 

Dear  Sir. —  Your  letter  of  recent  date,  requesting  my  opinion 
as  to  whether  or  not  corporations  which  are  engaged  in  the  business 
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of  receiving  money  for  transmission  in  cities  of  the  first  class  are 
amenable  to  the  provisions  of  chapter  348,  Laws  of  1910,  was 
received. 

I  think  the  question  submitted  should  be  answered  in  the  nega- 
tive. By  section  25,  the  applicants  for  the  licenses  provided  in 
such  statute  are  referred  to  as  individuals  or  partnerships,  and  no 
provision  is  made  for  issuing  licenses  to  corporations.  Further- 
more, individuals  and  partnerships  are  prohibited  from  carrying 
on  such  business  without  a  license,  and  section  27  provides  that 
penalties  may  be  enforced  upon  individuals  or  partnerships  and 
they  are  liable  to  criminal  prosecution  for  violations  of  the  law. 
Yours  resi)ectfully, 

EJ)WAKD  R.  O'MALLEY, 

A  ttorncy-GeneraL 


General  Busines^'i  fjiw  — Chapler  348,  Laws  11)10. 
Surety  under  bond  presented  to  t\w  State  Comptroller  under  excep- 
tion 5,  in  section  29-d. 
(See  opinion  July  20,  1910.) 

STATE  OF  NEW  YORK, 

Attok x k v-G ex e k a i/s  O ffke, 

Albany,  July  20,  1910. 

Hon.  Ci.ARK  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir.-—  Your  letter  of  recent  date  in  re  chapter  348, Laws 
of  1910,  and  the  suretyship  which  you  may  require  if  a  bond  should 
be  presented  under  exception  5  in  section  29-d,  was  received. 

Section  25  makes  it  mandatory  that  the  applicant  and  a  surety 
company  execute  the  bond  which  may  he  presented  to  the  Comp- 
troller for  aj)proval  under  such  section.  15y  analogy  it  would 
seem  that  the  Comptroller  has  (liscretionary  ])ower  to  require  that 
any  bond  presented  under  said  cxcei)tion  T)  should  be  executed  by 
the  applicant  and  a  surety  company,  as  it  devolves  upon  the 
Comptroller  to  approve  of  such  bond  as  to  its  form  and  sufficiency. 
Yours  respectfully, 

EDWARD  K.  O'MALLEY, 

AUomey-GeneraL 
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General  Business  Law  —  Chapter  348,  Laws   1910  —  Licenses. 

Requiring  of  proof  by  State  Comptroller  when  licensee  desiring 
to  retire  from  business  should  apply  for  return  of  securities. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Jidy  26,  1910. 
Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  the  23d  inst.,  requesting  my  opinion 
as  to  the  conditions  and  proofs  you  should  require  when  a  licensee 
under  chapter  348,  Laws  of  1910,  desiring  to  retire  from  such 
business  should  apply  for  a  return  of  securities  deposited  by  him, 
was  received. 

In  my  opinion,  the  conditions  and  proofs  provided  for  in  the 
closing  paragraph  of  section  26  in  a  case  of  revocation  should  be 
substantially  followed.  In  other  words,  I  think  that  in  a  matter 
of  so  much  importance  you  would  not  be  justified  in  returning  such 
securities  upon  the  ex  parte  application  of  the  licensee  in  case  of 
his  alleged  retirement  from  the  business,  but  that  he  obtain  an 
order  of  the  court,  upon  due  notice  to  you,  and  proof  that  the 
claims  of  all  creditors  have  been  satisfied. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 
Attorney-General. 

General  Business  Law  —  Chapter  348,  Laws  1910. 
Whether  law  applies  to  agents  or  representatives  of  corporations 
engaged  in  the  business  of  selling  money  orders,  letters  of 
credit,  tickets,  etc. 

STATE  OF  NEW  YORK, 

Attorn  Kv-G EX eral's  Office, 

Albany,  Jidy  27,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  In  my  opinion,  the  questions  submitted  in  your 
letter  of  recent  date,  should  be  answered  in  the  negative.  These 
questions  are  as  follows : 
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"  First. —  Whether  druggists  selling  express  companies'  money 
orders  and  drafts  are  aflFeeted  by  this  law/' 

"  Second. —  Whether  steamship  ticket  agents  selling  drafts  and 
money  orders  belonging  to  st(»amship  companies  for  which  they 
are  agents  only  are  affected  by  thi^  law." 

"  Third. —  Whether  steamship  ticket  agents  selling  letters  of 
credit,  drafts,  express  orders  and  express  and  steamship  companies' 
travelers'  cheques  which  have  been  entrusted  to  them  by  banks 
and  steamship  companies  and  express  companies  for  sale,  are 
affected  by  this  law." 

The  persons  referred  to  in  said  questions  are  not  engaged  in  the 
business  of  receiving  deposits  of  money  for  safe  keeping,  or  for  the 
purpose  of  transmission  to  another,  or  for  any  other  purpose  con- 
templated in  the  provisions  of  this  statute.  The  persons  referred 
to  are  agents  or  representatives  of  other  persons  or  corporations 
engaged  in  the  business  of  selling  money  orders,  drafts,  letters  of 
credit,  tickets,  etc.  They  issue  such  money  orders,  drafts,  etc.,  to 
a  purchaser  and  deliver  the  same  for  a  consideration  then  paid. 

The  conditi(ms  prescribed  for  the  bond  of  an  applicant  should 
be  considered  in  the  interpretaticm  of  the  act.  The  conditions  of 
such  a  bond  are  in  substance  that  the  licensee  will  hold  the  moneys 
so  deposited  in  accordance  with  the  terms  of  the  deposit;  for  the 
repayment  of  such  moneys;  and  that  he  will  faithfully  transmit 
any  money  which  shall  be  delivered  to  him  for  transmission.  It 
is  further  provided  that  in  case  of  default  or  forfeiture  of  the  bond, 
the  money  paid  by  the  applicant  or  his  surety  shall  constitute  a 
trust  fund  for  the  benefit  of  the  depositors  of  the  licensee  and  of 
such  persons  as  shall  have  delivered  money  to  him  for  transmis- 
sion.    Furthermore,  express  companies  are  in  the  exempt  class. 

It  is  assumed,  in  giving  this  opinion,  that  such  agents  or  repre- 
sentatives  act   strictly   in   accordance   with   their   agency   or   the 
authority  given  in  their  commissions.     For  the  above  reasons,  I 
think  the  questions  should  be  answered  in  the  negative. 
Yours  respectfully, 

EDWARD  R  O'MALLEY, 

Attomey-Oenerdl. 
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General  Business  Law  —  Chapter  348,  Laws  1910. 

Whether  merchant  comes  under  the  provisions  of  above  law,  when 
he  allows  employees  to  deposit  their  savings  with  him,  he 
paying  them  interest  thereon. 

STATE  OF  NEW  YORK, 

Attokney-General's  Office, 

Albany,  July  27,  IDIO. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  Your  letter  of  recent  date  in  re  chapter  348,  Laws 
of  1910,  was  received,  submitting  the  following  question:  "A 
merchant  has  been  in  the  habit,  in  order  to  assist  his  employees, 
to  allow  them  to  accumulate  their  savings  with  him,  for  which  he 
has  been  paying  six  per  cent,  interest.  Will  this  party  come  under 
the  rulings  of  this  law  'i  '^ 

I  think  the  question  submitted  should  be  answered  in  the  nega- 
tive. The  merchant  referred  to  in  the  supposed  case  is  not 
engaged  in  the  business  of  receiving  deposits  of  money  for  safe 
keeping  or  for  the  purpose  of  transmission  to  another  or  for  any 
purpose  contemplated  by  the  provisions  of  said  chapter.  A  farmer, 
merchant  or  lawyer  who  employs  servants  or  clerks  may  ask  for 
an  extension  of  time  to  pay  their  wages  and  in  consideration  of 
such  extensions  he  may  promise  to  pay  interest  upon  the  earn- 
ings then  due.  He  does  not  thereby  receive  deposits,  but  borrows 
so  much  money.  The  employee  does  not  deposit  his  wages  or  the 
l)rofit?  thereof.  It  seems  to  me  that  every  person  who  borrows 
money  from  his  employee  or  any  other  person  and  gives  his  obliga- 
tion or  an  oral  promise  to  pay  the  amount  thereof  with  or  without 
interest  does  not  come  within  the  provisions  of  said  statute. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 
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Tax  Law  —  Sections  150,  151  —  Sale  of  Land  for  Unpaid  Taxes. 

County  Treasurer  should  sell  lands  in  same  year  as  taxes  are 
reported  as  unpaid.  Failure  to  do  so  does  not  prevent  sale 
taking  place  the  subsequent  year  and  conveying  good  title  to 
the  purchaser. 

STATE  OF  KEW  YORK, 

Attorney-General's  Office, 

Albany,  AugiLst  3,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  19th  ult.,  in  which 
you  ask  my  opinion  regarding  the  proper  interpretation  of  sections 
150  and  151  of  the  Tax  Law,  requiring  the  county  treasurer  to  sell 
lands  for  unpaid  taxes.  You  state  that  you  are  unable  to  find  any 
authority  authorizing  him  to  sell  lands  except  for  the  taxes  for  the 
year  preceding  the  year  in  which  the  sale  is  made,  and  ask,  first, 
whether  the  statute  requires  that  he  make  the  sale  annually  for 
the  taxes  unpaid  the  preceding  year,  and,  second,  whether,  if  he 
fails  to  do  so,  the  titles  conveyed  by  sales  in  subsequent  years  for 
the  unpaid  taxes  of  years  prior  to  the  next  preceding  year  are 
valid. 

In  People  ex  rel.  Carman  v.  Lewis,  102  A.  D.  408,  the  court 
affirmed  an  order  directing  a  peremptory  writ  of  mandamus  to 
issue  to  compel  the  county  treasurer  of  Nassau  county  to  advertise 
and  sell  certain  real  estate  in  his  county  upon  which  taxes  for  the 
years  1901,  1902  and  1903  remained  unpaid.  The  order  was 
granted  in  1904.     In  the  course  of  the  opinion  the  court  said: 

"  So  far  as  the  order  directs  a  sale  it  is  proper.  Sections 
150  and  151  of  the  Tax  Law  provide  that  whenever  a  tax 
charged  on  real  estate  situated  in  the  county  shall  remain  un- 
paid for  six  months  from  the  first  day  of  February,  after  the 
same  is  levied,  the  county  treasurer  shall  immediately  there- 
after proceed  in  the  manner  pointed  out  to  sell  such  real 
estate.  Undoubtedly  the  county  treasurer  has  a  reasonable 
time  within  which  to  act,  and  what  is  a  reasonable  time  must 
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be  determined  by  the  circumstances  of  each  case.  But  in 
respect  to  the  taxes  for  the  years  in  question,  twenty-five, 
thirteen,  and  one  month  respectively  had  elapsed  after  the 
time  fixed  by  the  statute  for  the  institution  of  proceedings  to 
sell.  And  while  we  cannot  say  that  a  delay  of  one  month  is 
unreasonable,  no  explanation  is  presented  to  excuse  a  delay 
of  thirteen  and  twenty-five  months." 

It  is  evident  from  the  foregoing  language  that  the  court  inter- 
preted the  sections  in  question  as  imposing  a  ministerial  duty 
upon  the  county  treasurer  to  make  the  sale  as  soon  as  reasonably 
possible.  It  is  also  apparent,  however,  that  violation  of  this  duty 
by  unreasonable  delay  did  not,  in  the  opinion  of  the  court,  in  any 
way  invalidate  the  title  which  would  be  conveyed  by  a  subsequent 
sale.  Otherwise,  the  order  directing  the  sale  would  scarcely  have 
been  granted  if  the  sale  would  not  convey  valid  title. 

These  conclusions  fully  sustain  my  own  view  of  the  law,  which 
is  to  the  effect  that  although  the  county  treasurer  should  sell  lands 
for  unpaid  taxes  in  the  same  year  as  they  are  reported  to  him  as 
unpaid,  nevertheless  his  failure  to  do  so  does  not  prevent  the  sale 
taking  place  in  subsequent  years  and  conveying  a  good  title  to  the 
purchaser. 

Very  truly  yours, 

EDWAKD  E.  O'MALLEY, 

Attormey-General. 


Liquor  Tax  Law  —  Sectian  7  —  Special  Agenis  —  Excise  Depart- 
ment. 

Traveling  expenses,  per  diem  allowance,  etc.,  whether  Commis- 
sioner of  Excise  may  pay,  under  appropriation  act,  chapter. 
432,  Laws  of  1909. 

STATE  OF  NEW  YORK, 

Attobney-General's  Office, 

Albany,  August  4,  1910. 
Hon.  Clakk  Williams,  State  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  Your  communication  of  the  20th  ult.  received  re- 
questing my  opinion  as  to  whether  under  the  appropriation  act  of 
17 
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1909  (being  chapter  432  of  the  laws  of  that  year),  the  Commis- 
sioner of  Excise,  under  section  7  of  the  Liquor  Tax  Law,  can  fix 
a  per  diem  allowance  for  subsistence  for  the  special  agents  in  his 
department  and  thus  supersede  the  provisions  of  the  second  section 
of  the  aforesaid  appropriation  law. 

According  to  the  letter  of  State  Commissioner  of  Excise,  May- 
nard  N.  Clement,  to  the  auditor  of  his  department  on  June  1, 
1910,  which  you  have  enclosed  herewith,  it  appears  that  the  Com- 
missioner of  Excise  determined,  under  section  7  of  the  Liquor  Tax 
Law,  to  fix  a  per  diem  allowance  in  accordance  with  the  terms  of 
said  section  "  for  all  agents  and  special  detectives  while  on  detail 
for  duty  away  from  their  homes."  Section  7  of  the  Liquor  Tax 
Law  clearly  gives  the  Commissioner  of  Excise  such  power^  It 
appears  that  the  order  of  the  Commissioner  of  Excise  fixing  the  per 
diem  allowance  went  into  effect  on  June  1st  last,  and  that  the  funds 
available  for  such  traveling  expenses  were  appropriated  by  the 
aforesaid  appropriation  act  of  1909.  That  act  appropriates 
$160,000  for  "  the  expenses  of  special  agents  "  in  the  State  De- 
partment of  Excise  "  including  salaries  of  sixty  special  agents  and 
salaries  and  expenses  of  special  detectives  and  detective  service." 

Section  2  of  this  appropriation  act,  among  other  things,  provides 
as  follows : 

"  *  *  *  except  as  otherwise  herein  expressly  provided,  the 
appropriations  made  in  this  act  for  traveling  expenses  of 
officers  or  employees  are  for  actual  and  necessary  expenses 
only,  in  the  performance  of  official  duty  and  to  be  paid  upon 
proper  proof  thereof,  as  required  by  section  twelve  of  the 
state  finance  law,  and  no  other  or  further  or  fixed  allowance 
for  expenses  shall  be  granted  or  paid,  anything  in  any  other 
statute  to  the  contrary  notwithstanding." 

Section  12  of  the  Finance  Law  requires  that  where  traveling 
expenses  are  incurred  an  itemized  verified  voucher  must  be  fur- 
nished of  such  expenses. 

It  is  clear  that  the  moneys  appropriated  by  chapter  432  can 
only  be  expended  in  accordance  with  the  limitations  and  restrictions 
which  the  Legislature  has  placed  in  that  act.  One  of  the  pro- 
visions of  the  said  act  is  that  traveling  expenses  are  only  to  be  paid 
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"  upon  proper  proof  thereof  "  as  required  by  section  12  of  the  -State 
Finance  Law,  and  it  is  further  specifically  and  particularly  pro- 
vided that  ''  no  fixed  allowance  for  expenses  shall  be  granted  or 
paid,  anything  in  any  other  statute  to  the  contrary  notwith- 
standing." 

While  it  is  true  that  the  terms  of  a  special  statute,  as  for  instance 
section  7  of  the  Liquor  Tax  Law,  will  not  be  deemed  to  be  repealed 
or  abrogated  by  a  general  act  except  where  the  intention  is  very 
clear,  yet,  the  sweeping  character  of  the  language  quoted  above 
from  the  appropriation  act  would  seem  to  indicate  that  the  Legis- 
lature intended  that  the  money  appropriated  imder  such  act  should 
be  paid  only  in  accordance  with  its  terms. 

As  stated  in  interview  with  yourself  and  me,  the  Commissioner 
of  Excise  says  the  asking  of  bills  at  hotels  for  subsistence  often- 
times results  in  giving  notice  of  the  presence  of  the  special  agents 
in  the  communitv  and  thercbv  interferes  with  their  work,  which  is 
largely  of  a  detective  nature.  It  was  suggested  in  that  inter\aew 
that  your  department  might  accept  the  statements,  if  they  were 
itemized,  without  voucher  in  cases  where  the  Excise  Department 
indicated  it  was  desirable  not  to  ask  for  hotel  bills  in  their  work. 
If  this  were  done,  it  might  obviate  the  objection  which  the  Excise 
Department  has  to  asking  for  hotel  bills  in  all  instances. 

While  the  legal  question  is  not  entirely  free  from  doubt,  it  is  my 
opinion  that  the  provisions  of  the  appropriation  act  above  quoted 
are  controlling  and  that  the  traveling  expenses  of  the  aforesaid 
special  agents  can  only  be  paid  out  of  the  funds  appropriated  by 
said  act  in  accordance  with  the  terms  and  restrictions. 
Yours  very  truly, 

EDWAKD  R.  O'MALLEY, 

Attomey-OeneraL 
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Stale  Comptroller  —  Employees. 
Whether  extra  compensation  may  be  paid  clerks  required  to  work 

outside  of  office  hours  preparing  for  tax  sales. 
(See  opinions  December  13,  1901,  p.  313,  Report;  December  28, 
1906,  p.  491,  Report;  Octol)er  19,  1909,  p.  589,  Report. 

STATE  OF  KEW  YORK, 

Attorney-General's  Office, 

Albany,  August  10,  1910. 

Hon.  Clark  Willlvms,  Stale  Comptroller,  Albany,  X.  Y.: 

Dear  Sir. —  I  have  the  letter  of  the  6th  inst.,  written  by  your 
secretary,  in  which  my  opinion  is  requested  as  to  whether  you  can 
pay  additional  compensation  to  those  of  your  clerks  whom  you 
require  to  work  outside  of  regular  office  hours  in  preparing  for  the 
tax  sale  to  be  held  by  your  department  in  December  of  this  year. 

Prior  to  190G  it  was  customary  to  pay  such  additional  compen- 
sation in  your  office.  On  December  29,  190G,  however,  Attorney- 
General  Mayer  rendered  an  opinion  to  the  State  Civil  Service 
.  Commission  in  which  he  held  that  the  provisions  of  section  4,  chap- 
ter 521,  Laws  of  1901,  prohibited  such  additional  compensation. 
1  find  no  provision  of  law  which  in  any  way  modifies  this  opin- 
ion. The  provision  of  the  supply  bill  for  the  present  year  to  which 
you  call  my  attention,  appropriating  money  for  the  preparing  for 
and  conducting  of  this  sale  has  no  connection  with  the  method  in 
which  the  money  shall  be  spent. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-Oeneral. 
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Tax  Law  —  Section  186,  Laws  1910  —  Stock  Transfers. 
Claims  for  erroneously  paid  transfer  taxes  under  above  law. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  August  16,  1910. 

Hon.. Clark  Williams,  State  Comptroller,  Albany,  N.  T.: 

Dear  Sir. —  I  have  the  honor  to  submit  herewith  my  conclusions 
in  reference  to  the  documents  presented  to  you  which  purport 
to  be  claims  for  erroneously  paid  stock  transfer  taxes  under  chap- 
ter 186  of  the  Laws  of  1910. 

This  statute  is  as  follows : 

"  §  280.  Refund  of  tax  erroneously  paid.  If  any  stamp  or 
stamps  shall  have  been  erroneously  affixed  to  any  book,  certifi- 
cate of  stock,  or  bill  or  memorandum  of  sale,  the  comptroller 
may,  upon  presentation  of  a  claim  for  the  amount  of  such 
stamp  or  stamps  and  upon  the  production  of  evidence  satis- 
factory to  him  that  such  stamp  or  stamps  was  or  were  so 
erroneously  aflSxed  so  as  to  cause  loss  to  the  person  or  persons 
making  such  claim,  pay  such  amount,  or  such  part  thereof 
as  he  may  allow,  to  such  claimant  out  of  any  moneys  appro- 
priated for  that  purpose.  Such  claims  shall  be  presented  to 
the  comptroller  in  writing,  duly  verified,  and  shall  state  the 
full  name  and  address  of  the  claimant,  the  date  of  such  erro- 
neous affixing,  the  face  value  of  such  stamp  or  stamps  and 
shall  describe  the  instrument  to  which  the  stamp  or  stamps 
were  affixed  and  contain  such  evidence  as  may  be  available 
upon  which  the  demand  for  such  refund  is  based.     *     *     *  " 

The  copy  of  the  alleged  claim  submitted  to  me  appears  to  be 
made  and  verified  by  a  broker.  It  does  not  contain  the  statement 
that  the  erroneous  payment  of  the  tax  has  caused  the  loss  set  out 
therein  to  fall  upon  the  claimant,  but  it  says  that  the  taxes  have 
been  erroneously  paid  "  so  as  to  cause  loss  to  the  undersigned  and 
to  the  several  customers  for  whom  said  transactions  were  carried 
on  by  the  undersigned  as  brokers,   which  customers   afterward 
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reunhursed  the  undersigned  for  the  amount  of  the  tax  paid  upon 
Fuch  transfer." 

In  my  judgment,  these  claims  do  not  meet  the  requirements  of 
the  statute,  and  I  therefore  advise  you  that  they  are  not  sufficient 
for  your  action  either  to  allow  or  disallow  the  claim. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


General   Business   Law  —  Chapter    348,    Laws    3010  —  Private 
Banks  and  Bankers  —  Licenses. 

Validity  of  bonds  and  obligations  for  license  or  exemptions  exe- 
cuted prior  to  September  1,  1910,  and  presented  to  State 
Comptroller  for  examination. 

STATE  OF  NEW  YORK, 

Attorney-G  kxerat/s  Office, 

Albany,  August  23,  1010. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  recent  date  requesting  my  opinion 
as  to  the  validity  of  bonds  and  obligations  for  a  license  or  exemp- 
tions which  may  be  executed  prior  to  September  1,  1910,  and 
presented  to  you  for  examination  prior  to  such  date,  in  re  chapter 
348,  Laws  of  1910,  was  received. 

All  contractual  obligations,  bonds,  undertakings,  deeds,  mort- 
gages and  similar  legal  instruments  do  not  become  effective  until 
they  are  delivered  and  accepted  by  the  obligee,  etc.  Acceptance 
is  an  essential  element  of  the  delivery  of  such  instruments.  (See 
Ten  Eyck  v.  Witbeck,  156  K  Y.  341,  and  the  authorities  cited.) 
Until  such  bonds  and  obligations  which  may  be  presented  for 
examination  under  said  statute  are  delivered,  filed  and  approved 
oj*  disapproved  by  you  on  and  after  September  1,  they  are  not 
effective  and  neither  principals  nor  sureties  can  raise  the  question 
of  their  validity  because  signed  prior  to  the  date  aforesaid. 
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It  appears  from  forms  submitted,  and  should  appear  in  all 
lx>nds  presented  before  said  day,  either  in  the  preamble  or  in  the 
recital  of  the  conditions,  that  the  principal  "  is  about  to  apply  for 
a  license  "  or  that  "  he  intends  to  engage  in  the  business  of  receiv- 
ing deposits,"  etc. 

Very  respectfully, 

EDWAED  R  O'MALLEY, 

Attomey-Oenerah 


Tax  Law  —  Stock  Transjers. 
Amalgamation  of  the  United  States  Radiator  Company.  Four 
corporations  turned  over  all  stock  to  fifth  in  return  for  issu- 
•ance  of  stock.  These  corporations  directed  new  corporation 
to  issue  stock  directly  to  a  trustee.  Trustee  issued  its  certifi- 
cates to  the  stockholders  in  the  four  original  corporations. 
The  issue  of  stock  made  by  the  new  corporation  not  taxable. 
.  Trustees  certificate  to  stockholders  in  the  old  corporation  is 
taxable. 

STATE  OF  NEW  YORK, 

Attorxey-Gbneral's  Office, 

Albany,  August  26,  1910. 

IJon.  Clark  Williams,  State  Comptroller,  Albany,  N.  F.: 

Dear  Sir. —  As  requested  by  you  in  your  favor  of  recent  date 
I  have  carefully  examined  the  papers  submitted  in  reference  to 
the  amalgamation  of  the  United  States  Radiator  Company,  with 
a  view  to  answering  the  two  questions  asked  with  reference  to  the 
Ptock  transfer  tax. 

It  appears  from  the  statement  of  facts  that  four  corporations 
have  turned  over  all  their  property  to  a  fifth  corporation  in  return 
for  its  issuance  of  stock.  Having  determined  upon  a  pooling  of 
the  stock  for  five  years,  these  corporations  directed  the  new  corpo- 
ration to  issue  the  stock  directly  to  a  trustee,  which  was  accordingly 
done.  Subsequently  the  trustee  at  the  request  of  the  several  cor- 
porations, issued  its  certificates  in  the  usual  form  direct  to  the 
fitockholders   in   the  four  original   corporations.      The   questions 
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which  are  asked  are  (1)  is  the  issue  of  stock  made  by  the  new 
corporation  to  the  trustee  taxable;  and  (2)  is  the  issuance  of  trus- 
tee's certificates  to  the  stockholders  in  the  old  corporations  taxable  ? 
In  my  opinion,  the  first  question  must  be  answered  in  the  nega- 
tive. The  issue  of  stock  to  the  trustee  was  clearly  an  original  issue, 
and  therefore  not  taxable  under  the  decisions. 

People  V.  Duffy-Mclnerney  Co.,  122  A.  D.  336 ;  afiirmed 
in  Court  of  Appeals. 

It  is  my  opinion  that  the  second  question  should  be  answered 
in  the  affirmative.  The  issuance  of  the  trustee's  certificates  to 
the  stockholders  of  the  old  corporation,  in  my  judgment,  consti- 
tutes such  a  transfer  of  beneficial  interest  as  to  fall  within  the 
statute.  Whether  or  not  the  issuance  of  such  certificates  to^  the 
corporations  themselves  would  have  been  taxable,  the  stockholders 
are  separate  legal  entities  and  the  issuance  of  the  certificates 
directly  to  them  constitutes  a  change  in  the  beneficial  ownership 
of  the  stock. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 


General    Business   Law  —  Chapter    348,    Laws    1010  —  Private 
Banhs  and  Bankers, 

Firm  of  R.  H.  Macy  &  Company,  and  others  if  engaged  in  the  busi- 
ness of  receiving  deposits  after  September  1,  11)10,  amenable 
to  above  statute. 

STATE  OF  KEW  YORK, 

Attorney-Gexeral's  Office, 

Albany,  Scptemhcr  2,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  A".  Y.: 

Dear  Sir. —  In  response  to  your  request  T  have  examined  the 
letter  and  blank  deposit  slips  or  receipts  for  deposits  issued  by 
R.  H.  Macy  &  Company  (a  partnership),  which  were  submitted 
to  your  department  in  relation  to  chapter  348,  Laws  of  1910. 
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In  my  opinion,  if  Macy  &  Company  engage  in  the  business  of 
receiving  deposits  of  money,  as  stated  and  indicated  by  said  letter 
and  blanks,  after  September  1,  1910,  they  will  be  amenable  to  the 
provisions  of  said  statute.  While  they  may  not  be  engaged  in  the 
banking  business  as  that  term  is  used  in  the  popular  sense,  yet  one 
of  the  elements  or  factors  in  the  banking  business  is  "  to  receive 
deposits  of  money."  (See  §  2  of  the  Banking  Law,  chap.  10, 
L.  of  1909,  and  chap.  2  of  the  Consolidated  Laws.) 

The  deposits  of  money  made  by  the  customers  are  not  payments 
of  or  upon  an  existing  indebtedness  of  the  customers.  A  deposit 
as  defined  in  legal  text  books  and  by  the  courts  is  "  money  placed 
with  a  bank,  banker  or  other  person  or'  corporation  subject  to 
order."  While  the  receiving  of  such  deposits  of  money  may  be 
a  convenience  for  customers,  yet  such  moneys  are  subject  to  the 
order  of  such  customers.  The  relation  of  debtor  and  creditor  is 
thereby  created.  If  any  portion  of  the  deposit  is  not  used  in  pay- 
ing for  subsequent  purchases  and  charges  against  the  same,  it  must 
be  returned  to  the  customer  upon  his  order.  I  therefore  think, 
upon  the  facts  as  stated  and  the  papers  submitted,  that  Macy  & 
Company  and  other  business  houses  who  may  be  engaged  in  the 
business  of  receiving  similar  deposits  of  money  after  September  1 
aforesaid  will  be  amenable  to  the  provisions  of  said  statute. 
Tours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Code  of  Civil  Procedure  —  Section  2747  —  Estates  and  Legacies. 

Checks  received  from  estates  for  amount  of  legacies  or  distributive 
shares  of  estates  where  persons  are  unknown,  should  be  col- 
lected at  once,  and  paid  into  State  treasury  under  section 
2747,  and  they  do  not,  upon  being  paid  into  State  treasury, 
become  a  part  of  the  general  fund  of  the  State. 

statp:  of  new  yokk. 

Attorn e y-G en er ai/s  Office, 

Albany,  Septeniber  3,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y,: 

Dear  Sir. —  Your  letter  of  August  25th  stating  that  from  time 
to  time  checks  for  the  amount  of  legacies  or  distributive  shares 
in  estates  where  the  persons  entitled  thereto  are  unknown  are  sent 
to  the  State  Treasurer,  is  received.  You  ask  (1)  whether  the  hold- 
ing of  these  checks  until  the  examination  of  the  legal  papers  in 
these  matters  is  concluded  might  subject  the  State  to  loss  in  case 
of  the  failure  of  the  institution  upon  which  they  are  drawn;  (2) 
whether  a  special  account  might  be  opened  in  some  approved 
depository  until  the  funds  should  be  permanently  placed  in  the 
State  treasury  or  otherwise  disposed  of. 

In  reply  to  the  same  I  beg  to  say,  (1)  that  checks  of  this  char- 
acter should,  in  my  opinion,  be  promptly  collected  and  that  delay 
in  collection  might,  under  some  circumstances,  subject  the  State 
to  loss  or  at  least  to  criticism;  (2)  that  these  checks  are  paid  to 
the  State  Treasurer  in  accordance  with  the  provisions  of  sec- 
tion 2747  of  the  Code  of  Civil  Procedure  and  do  not  upon  being 
paid  into  the  treasury  become  a  part  of  the  general  fund  of  the 
State.  This  is  concisely  decided  in  the  case  of  People  ex  rel.  Evans 
V.  Alfred  C.  Chapin,  as  Comptroller,  which  holds  that  "  money 
paid  to  the  State  Treasurer,  pursuant  to  section  2747  of  the  Code 
of  Civil  Procedure,  is  not  money  of  the  State  or  money  belonging 
to  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
within  the  meaning  of  section  8,  article  7  of  the  State  Constitu- 
tion (now  section  21,  article  3)  and  is  not,  therefore,  subject  to 
the  prohibition  of  that  section." 


Digitized  by  VjOOQIC 


Report  of  the  Attorney-General.  523 

By  the  provisions  of  section  2747  of  the  Code  of  Civil  Pro- 
cedure, money  of  this  character  is  subject  to  the  control  of  the  sur- 
rogate or  the  Supreme  Court,  and  I  am  therefore  of  opinion  that 
there  is  no  reason  why  such  checks  should  not  immediately  be  paid 
into  the  treasury  of  the  State  and  the  proceeds  thereof  kept  in  an 
account  which  will  properly  designate  their  status. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Aitorney-GeneraL 


General    Business   Law  —  Chapter    348,    Laws    1910  —  Private 
Banks  and  Banlcers. 

Establishment  of    branch  banks.    Whether  bank  or  banker  should 
qualify  for  each  branch  under  one  bond. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

'    I 
Albany,  September  6,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany]  N.  Y,: 

Dear  Sir. —  I  have  your  request  for  an  opinion  as  to  whether  a 
private  banker,  authorized  to  do  business  under  chapter  348  of 
the  Laws  of  1910,  may  transact  that  business  in  more  than  one 
place  without  taking  out  an  additional  license  for  each  branch 
office.  The  statute  provides  that  the  license  shall  be  posted  and  at 
all  times  conspicuously  displayed  "  in  the  place  of  business  for 
which  it  is  issued."  Section  35  of  the  General  Construction  Law 
provides  as  follows : 

"  §  35.  Number^  sinqul^vr  and  plural. —  Words  in  the 
singular  number  include  the  plural,  and  in  the  plural  num- 
ber include  the  singular." 

Section  25  of  the  act  in  question  provides  that  the  license  "  shall 
not  authorize  the  transaction  of  business  at  any  place  other  than  that 
described  in  the  license  certificato,  excc])twith  the  written  approval  of 
the  comptroller."     It  is  my  opinion  that  this  by  implication  per- 
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mits  the  transaction  of  business  at  other  places  with  the  written 
approval  of  the  (V)nipt roller,  an<l,  taken  in  connection  with  the 
clause  from  the  same  section  j)reviously  quoted,  that  this  written 
approval  may  \>o  endorsed  on  the  original  license. 

That  this  is  the  equitable  construction  of  the  law  admits  of  no 
doubt.  The  licensee  is  required  by  section  26  to  keep  books  of 
account  showing  *'  all  business  transacted  "  and  *'  all  assets  and 
liabilities  "  and  to  make  a  statement  to  the  Comptroller  four  times 
a  year  setting  forth  "  the  amount  of  the  assets  and  liabilities." 
Likewise  the  application  filed  with  the  Comptroller  upon  which 
the  amount  of  the  bond  is  determined  is  required  to  state  "  the 
amount  of  the  assets  and  liabilities  of  the  applicant."  It  is  clear, 
therefore,  that  the  bond  given  by  any  api)licant  will  be  based  upon 
his  assets  and  liabilities  as  a  whole  irrespective  of  the  number  of 
branch  offices  maintained  by  him.  There  would  therefore  seem 
to  be  no  practical  reason  for  requiring  this  bond  to  be  duplicated 
in  case  the  business  is  transacted  in  two  places  rather  than  one. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttomey-General 


General  Business  Law  —  Steamship  Acjencies  —  Licenses. 

Whether  Atlantic  &  Carribbean  Steam  Navigation  Company  shall 

be  required  to  take  out  a  license. 

STATE  OE  NEW  YORK, 

ArroRXEY-GKXKRAi/s  Office, 

Albany,  September  10,  1910. 

Tlon.  Clark  Willlvms,  Stale  Comptroller,  Allmny,  A\  Y.: 

Dear  Sir. —  I  have  your  re(iu(\st  for  an  opinion  as  to  \vhether 
the  agents  of  the  Atlantic  &  Carfibbean  Steam  Navigation  Com- 
pany are  required  to  take  out  licenses  under  the  provisions  of 
chapter  340,  Laws  of  1010,  before  engaging  in  selling  tickets. 

Section  150  of  the  General  Business  Law,  added  by  the  above 
chapter,  provides  in  part  as  follows: 
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"  Licenses  to  sell  traxspoetatiox  tickets  or  orders 

FOR  transportation   TO  OR  FROM  FOREIGN  COUNTRIES. No 

person,  firm  or  corporation,  other  than  railroad  companies 
or  transatlantic  steamship  companies  or  agents  of  such  rail- 
road companies  duly  appointed  in  writing,  shall  hereafter 
engage  in  this  state  in  the  sale  of  steamship  tickets  for  trans- 
portation to  or  from  foreign  countries,  without  having  first 
procured  a  license  to  carry  on  such  business  from  the 
comptroller." 

The  question  presented  by  your  inquiry,  therefore,  is  whether 
or  not  the  Atlantic  &  Carribbean  Steam  Xavigation  Company 
can  be  regarded  as  a  transatlantic  steamship  company  within  the 
jneaning  of  this  provision.  It  appears  from  your  letter  that  this 
company  operates  a  line  of  steamships  between  Xew  York  and 
Venezuela,  but  that  it  does  not  operate  any  steamships  to  Europe 
or  Africa.  Strictly  speaking  the  word  transatlantic  might  be  con- 
sidered as  referring  only  to  the  opposite  side  of  the  Atlantic  ocean, 
and  a  transatlantic  steamship  company  might  be  limited  to  one 
operating  steamers  between  the  eastern  and  western  sides  of  the 
ocean.  However,  an  examination  of  this  statute  seems  to  disclose 
that  a  broader  meaning  was  intended  to  be  given  to  the  word  than 
this,  as  it  is  apparently  used  interchangeably  with  the  word  "  for- 
eign." Moreover,  if  any  other  construction  wore  placed  upon  it 
there  would  be  grave  reason  for  fearing  that  the  act  might  be  held 
unconstitutional,  because  of  unreasonable  discrimination.  The 
general  rule  is  that  where  more  than  one  meaning  is  deducible 
from  the  language  used,  an  act  shall  be  given  the  nieaning  which 
will  render  it  constitutional  and  valid. 

In  view  of  this  rule,  therefore,  and  the  evident  use  of  the  word 
'^  transatlantic  "  as  synonymous  with  the  word  **  foreign  "  in  the 
act,  it  is  my  opinion  that  the  agents  of  the  Atlantic  &  Carrib- 
bean Navigation  Company  if  duly  appointed  in  writing  need  not 
procure  a  license  under  the  above  statute  before  engaging  in  the 
sale  of  steamship  tickets. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  iiorney-G  eneral. 
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Tax  Law  —  Slock  Transferfi, 

Surrender  of  stock  by  ^Morton  Trust  (\)inpany  and  Fifth  Avenue 
Trust  Company,  to  Guaranty  Trust  (\)mpany,  of  New  York, 
by  reason  of  merger  agreement,  is  not  a  taxable  transfer. 
(See  Banking  Law,  sections  ;jr>,  37,  38,  39.) 

STATE  OF  ^EW  YORK, 

Attorxey-Gkxeral's  Office, 

Albany,  Septemhcr  10,  1910. 

Hon.  Clark  Williams,  Siaie  Comptroller,  Albany,  X,  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  9th  inst.  in  which 
you  enclosed  copy  of  the  merger  agreement  between  the  ilorton 
Trust  Company  and  the  Fifth  Avenue  Trust  Company  into  the 
Guaranty  Trust  Ctmipany  of  New  York. 

I  note  that  the  shares  of  stock  of  the  Morton  Trust  Company 
and  the  Fifth  Avenue  Trust  Company  have  been  surrendered  in 
pursTiance  of  this  agreement  and  that  the  certificates  of  stock  in 
these  two  companies  were  all  endorsed  in  blank  and  delivered  to 
the  Guaranty  Trust  Company  in  exchange  for  stock  of  the  Guar- 
anty Trust  Company  as  provided  in  this  agreement. 

I  also  note  that  the  attorneys  for  the  corporation  hold  such  trans- 
fer is  not  taxable. 

This  merger  was  made  under  sections  30,  37,  38  and  39  of  the 
Hanking  Law.  Section  37  of  this  law  ])rovides  that  after  the 
acceptance  of  the  merger  agreement  by  the  stockholders 

^^  It  shall  be  lawful  for  said  corporation  into  which  the 
others  shall  have  been  merged  to  require  the  return  of  the 
original  certificate  of  stcx'k  held  by  each  stockholder  in  each 
or  either  of  the  companies,  and  in  lieu  thereof  to  issue  new 
certificates  for  such  number  of  shares  of  its  own  stock  as 
under  the  agreement  of  merger  the  said  stockholder  may  be 
entitled  to  receive." 

The  effect  of  this  merger  is  to  transfer  all  the  property  and  rights 
of  each  of  the  merging  companies  to  the  new  corporation  which  is 
substituted  in  their  place. 
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It  is  my  opinion  that  under  these  circumstances  the  surrender 
of  stock  in  the  merging  corporations  for  cancellation  by  the  merg- 
ing corporation,  in  lieu  of  which  stock  in  the  merging  corporation 
is  issued,  is  not  such  a  transfer  as  to  be  taxable  under  the  statute. 
The  law  provides  that  new  stock  shall  be  "  in  lieu  "  of  the  original 
certificates  and  the  transaction  is  merely  the  substitution  of  new 
evidence  in  place  of  old  evidence  of  the  interest  held  by  the  stock- 
holders in  the  resulting  corporation.  There  is  no  change  of  owner- 
ship involved  in  the  transaction. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Section  272  —  Stock  Transfers. 

Transfer  agent  of  the  United  Steel  Corporation  must  require  tax 

due  on  transfer  to  be  paid  before  such  transfer  is  made. 

(See  opinion  April  27,  1910.) 

STATE  OE  NEW  YORK, 

Attorxey-General's  Office, 

Algbany,  September  10,  1910. 

Hon.  Clakk  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Referring  to  my  opinion  of  April  27, 1910,  in  which 
I  held  that  it  was  the  duty  of  the  transfer  agent  of  the  United  Steel 
Corporation  making  a  transfer  of  stock  upon  the  books  of  the 
corporation  to  see  that  any  tax  due  upon  such  transfer  was  properly 
paid,  and  referring  to  the  request  of  that  company  for  a  reconsider- 
ation of  this  ruling,  I  beg  to  advise  that  I  have  carefully  considered 
the  facts  and  arguments  presented  by  their  attorneys  and  that  I  still 
adhere  to  my  original  opinion. 

It  appears  that  the  books  upon  which  the  transfers  are  noted  are 

kept  in  the  State  of  Xew  Jersey,  but  that  the  old  certificates  are 

received  and  the  new  certificates  delivered  in  the  city  of  Xew 

York.     When  transfers  are  to  be  made  the  certificates  are  sur- 

'  rendered  to  this  agent  in  New  York,  transmitted  by  it  to  New 
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Jersey  and  the  actual  transfer  on  the  books  there  made.  The  new 
certificates  are  then  transmitted  to  the  office  of  the  agent  in  Xew 
York  city  where  they  are  delivered  to  the  person  entitled  to 
receive  them. 

It  is  argued,  first,  that  my  original  opinion  was  erroneous  in 
that  section  272  of  the  Tax  Law  can  have  no  application  to  the  act 
of  the  transfer  agent,  and  second,  that  the  method  of  transfer  pur- 
sued in  this  case  was  such  as  to  make  the  transaction  take  place 
outside  the  jurisdiction  of  this  State  and  therefore  not  subject  to 
this  provision. 

On  reconsideration  I  see  no  reason  to  change  my  previous 
opinion  as  to  the  scope  of  section  272  of  the  Tax  Law.  This  sec- 
tion provides  in  part  that  any  person  who  shall  *'  in  pursuance  of 
any  sale  or  agreement  deliver  any  stock  *  *  *  without  hav- 
ing the  stamps  provided  for  in  this  article  affixed  thereto,  shall  be 
deemed  guilty  of  a  misdemeanor     *     *     *.'' 

It  is  argued  that  under  the  decisions  holding  that  the  transfer 
on  the  books  of  the  corporation  is  not  necessary  to  the  transfer  of 
title  of  the  stock,  it  follows  that  the  transfer  agent  cannot  be 
regarded  as  delivering  the  stock  in  the  sense  intended  by  this 
statute.  It  is  true  that  transfer  on  the  books  of  the  corporation  is 
not  an  essential  step  to  the  transfer  of  title  of  the  certificate.  It  is 
also  true,  however,  that  it  is  an  essential  prerequisite  to  the  exercise 
of  full  ownership.  If  the  transfer  is  in  fact  accomplished  by 
means  of  such  a  transfer  on  the  books,  then  the  transfer  agent  in 
my  judgment  acts  as  the  attorney  for  the  transferor  and  must  be 
regarded  as  included  with  him  in  the  liability  for  the  tax.  Under 
such  circumstances  the  transfer  agent  acting  as  such  attorney  be- 
comes itself  a  party  to  the  act  of  transfering,  and  if  a  tax  is  due 
and  unpaid  such  agent  is  guilty  under  section  272  if  it  delivers 
the  stock  without  requiring  such  payment.  The  ordinary  stock 
certificatie  provides  that  shares  are  transferable  only  on  the  books 
of  the  corporation  '^  by  the  registered  holder  in  person  or  by 
attorney." 

It  is  also  my  opinion  that  the  method  of  accomplishing  the 
transfer  in  this  case  is  not  such  as  to  exempt  the  transfer  agent 
from  the  operation  of  this  law  on  the  ground  that  the  transfer 
itself  takes  place  without  the  State,    The  delivery  of  the  stock  as 
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a  result  of  this  transfer  occurs  in  the  city  of  New  York.     Until 
such  delivery  there  is  no  violation  of  the  law,  and  it  is  therefore 
my  judgment  that  the  transfer  agent  is  within  the  jurisdiction  of 
this  State  at  the  time  the  important  act  is  performed. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Stock  Transfers. 
Where  dissolution  of  the  company  is  had,  and  transfer  of  stock  is 
made  through  trustees  to  individual  stockholders,  it  is  not  a 
taxable  transfer. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  October  1,  IWO. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Referring  to  your  letter  of  the  30th  ultimo  enclos- 
ing letter  from  Messrs.  Stedman  &  Stedman,  attorneys,  requesting 
your  ruling  upon  the  question  there  presented,  I  beg  to  advise  as 
follows : 

It  appears  that  an  old  corporation  transferred  all  its  property  to 
a  new  corporation  formed  for  that  purpose,  and  received  in  con- 
sideration for  such  transfer  stock  in  the  new  corporation  of  the 
exact  number  of  shares  and  at  the  same  par  value  as  the  outstand- 
ing stock  of  the  old  corporation.  Thereupon  the  old  corporation 
was  dissolved,  and  the  directors,  in  dividing  its  property  among 
its  stockholders,  propose  to  give  to  each  stockholder  the  same  num- 
ber of  shares  of  stock  in  the  new  coi'poration  which  he  formerly 
held  in  the  old.  The  question  is  whether  such  action  on  the  part 
of  the  directors  constitutes  a  transfer  of  the  stock,  subject  to  taxa 
tion  under  the  stock  transfer  act. 

It  is  well  settled,  under  the  decisions,  that  upon  the  dissolution 
of  a  corporation  the  directors  act  as  trustees  of  its  property,  first, 
for  the  payment  of  its  debts,  and,  second,  for  the  division  of  the 
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property  among  the  stockholders.  After  dissolution,  therefore,  and 
payment  of  the  creditors,  the  directors  hold  the  shares  of  stock 
simply  as  trustees,  the  entire  beneficial  ownership  being  vested  in 
the  individual  stockholders.  It  is  therefore  my  opinion  that  the 
subsequent  transfer  from  these  stockholders,  as  trustees,  to  the 
stockholders,  does  not  constitute  a  transfer  within  the  meaning  of 
the  taxing  statute.  There  is  no  change  whatever  in  the  beneficial 
ownership,  the  naked  legal  title  alone  being  transferred. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Sections  197,  201. 
Property  of  Liberty  Driving  Park  Association  purchased  by  Sul- 
livan County  National  Bank,  at  shcriflF's  sale,  may  be  sold  to 
satisfy  taxes. 

STATE  OF  NEW  YORK. 

Attorxey-Geneii.vl's  Office, 

Albany,  October  10,  1910. 

Hon.  Clark  Willlvms,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  communication  of  September  2nd,  to- 
gether with  letters  referring  to  the  Liberty  Driving  Park  Asso- 
ciation. The  Sullivan  Coimty  National  Bank  acquired  this  prop- 
erty May  28,  1910,  by  purchase  at  sheriflF's  sale.  The  taxes  in 
question  were  levied  during  the  years  1908  and  1909.  Section  197 
of  the  Tax  Law  declares  the  taxes  a  lien  on  the  real  and  personal 
property  of  this  corporation.  A  portion  of  the  section  reads  as 
follows : 

"  Such  taxes  shall  be  a  lien  upon  and  bind  all  the  real  and 
personal  property  of  the  corporation,  joint  stock  company  or 
association  liable  to  pay  the  same  from  the  time  when  it  is 
payable  until  the  same  is  paid  in  full." 

I  must  assume,  in  the  absence  of  a  review  of  the  1908  and  1909 
taxes,  that  the  same  are  valid.     It  is  claimed  by  the  Sullivan 
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County  National  Bank  that  the  taxes  ought  not  to  be  paid  until  a 
sheriff's  deed  is  delivered  after  the  period  to  redeem  has  expired, 
setting  forth  that  if  the  taxes  were  paid  and  the  property  should  be 
redeemed  that  the  bank  would  be  without  a  remedy.  That  is  not 
so,  as  the  taxes,  as  I  have  herein  set  forth,  are  a  prior  lien  and  if 
paid  by  the  bank,  the  property  could  not  be  redeemed  by  any  one 
unless  the  bank  was  reimbursed. 

Section  197  of  the  Tax  Law  provides  a  penalty  for  failure  to 
pay  the  taxes  in  the  following  language : 

"  If  such  tax  in  any  case  is  not  paid  within  thirty  days 
after  the  same  became  due,  or  if  the  report  of  such  corporation 
is  not  made  within  the  time  required  by  this  article,  the  cor- 
poration, association,  joint  stock  company,  person  or  partner- 
ship, liable  to  pay  the  taxes,  shall  pay  into  the  state  treasury 
in  addition  to  the  amount  of  such  taxes  a  sum  equal  to  five 
per  centum  thereof  and  one  per  centum  additional  for  each 
month  the  tax  remains  unpaid,  which  sum  shall  be  added  to 
the  tax  and  paid  or  collected  therewith." 

Section  201  of  the  Tax  Law  authorizes  the  Comptroller  to  collect 
the  taxes  where  the  same  are  not  paid,  in  the  following  language : 

"  The  comptroller  may  issue  a  warrant  under  his  hand  and 
official  seal  directed  to  the  sheriff  of  any  county  of  the  state 
commanding  him  to  levy  upon  and  sell  the  real  and  personal 
property  of  the  person,  partnership,  company,  association  or 
corporation  against  which  such  account  is  stated,  found  within 
his  county  for  the  payment  of  the  amount  thereof  with  inter- 
est thereon  and  costs  of  executing  the  warrant,  and  to  return 
such  w^arrant  to  the  comptroller  and  pay  to  the  state  treasurer 
the  money  cfJlccted  by  virtue  thereof,  by  a  time  to  be  therein 
specified,  not  less  than  sixty  days  from  the  date  of  the 
warrant." 

Lender  these  sections  the  remedy  is  made  clear.  AVhatcver  inter- 
est the  Sullivan  County  National  Eank  acquired  by  reason  of  the 
purchase,  at  the  sheriff's  sale,  may  be  sold  under  a  warrant  to 
satisfy  the  taxes  in  question. 

Respectfully  yours, 

EDWARD  K.  O'MALLEY, 

Attomey-GeneraL 
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General   Business   Law  —  Chapter   348,    Laws   1910  —  Private 
Batiks  and  Bankers. 

Application  of  law  to  stock  brokers  receiving  deposits  on  mar- 
gins, etc. 
(See  opinion  August  9,  1910.) 

STATE  OF  XEW  YORK. 

Attorxey-Geneeal's  Office, 

Albany,  October  18,  1910. 

Hon.  Clark  Williams,  Staie  Comptroller,  Albany,  X.  Y.: 

Dear  Sir. —  Request  having  been  made  to  me  by  Messrs.  Sulli- 
van &  Cromwell  of  New  York  City,  for  reconsideration  of  my 
opinion  of  August  9,  1910,  to  you,  on  the  applicability  of  the 
Private  Banking  Act  to  stock  brokers  and  on  a  certain  ruling  made 
by  your  department  thereimder,  and  I  having  conferred  with  your 
secretary  in  reference  to  such  request,  I  beg  to  submit  my  con- 
clusions in  regard  to  the  same  as  follows : 

My  opinion  dated  August  9,  1910,  holding  that  stock  brokers 
were  subject  to  this  law  where  they  carried  an  open  account  for 
their  customers  against  which  they  can  draw  at  any  time,  is,  in  my 
judgment,  sound. 

This  general  holding  is  attacked  on  the  ground  that  the  law 
applies  only  to  persons  "  engaged  in  the  business  ''  of  receiving 
deposits,  and  that  a  stock  broker  is  not  engaged  in  such  hnsiness, 
but  rather  in  the  business  of  acting  as  agent  or  pledgee  for  hi^^ 
customer  in  the  purchase  and  holding  of  stock. 

Conceding  the  fact  alleged,  it  by  no  means  follows  that  a  stock 
broker  cannot  also  be  engaged  in  the  business  of  receiving  deposits. 
It  is  admitted  that  the  acceptance  of  money  on  open  account  is  not 
a  necessary  part  of  the  stock  broking  business.  If,  therefore,  this 
is  regularly  and  usually  done  by  the  stock  broker,  he  is  engaging  in 
another  line  of  business  than  that  of  purchasing  and  holding 
stocks.  It  may  be  that  he  is  engaged  in  two  kinds  of  business  but 
it  certainly  cannot  be  said  that  he  is  not  engaged  in  the  business  of 
receiving  deposits  w^hen  he  regularly  receives  money  to  carry  on 
an  open  account  against  which  his  customers  nuiy  check. 
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Your  ruling  in  reference  to  the  placing  of  money  with  a  broker 
on  margins,  although  not  covered  by  my  opinion,  seems  sound.  I 
understand  you  ruled  on  August  2,  1910,  as  follows: 

'^A  placing  of  money  with  a  broker  for  the  purpose  of  pur- 
chasing stocks  on  margins  in  the  future,  or  for  speculative 
purposes,  is  a  deposit." 

It  is  urged  that  this  ruling  is  improper  for  the  reason  that  money 
given  a  stock  broker  on  margin  is  in  fact  and  in  law  a  part  pay- 
ment of  the  purchase  price  of  the  stock  and  therefore  cannot  be 
regarded  as  a  deposit.  There  is  much  force  in  this  suggestion. 
Your  ruling,  however,  is  apparently  intended  to  apply  only  to 
deposits  for  the  purpose  of  purchasing  stocks  on  margins  in  the 
future  and  is  not  intended  to  apply  to  a  deposit  of  money  on 
margin  accompanied  with  an  order  for  immediate  purchase  of  any 
stock.  Under  the  authorities  it  is  clear  that  money  deposited  as 
margin  with  directions  to  purchase  certain  stock  must  be  regarded 
as  part  of  the  purchase  price  of  that  stock.  The  relation  of  debtor 
and  creditor  is  not  created  between  the  stock  broker  and  his  cus- 
tomer as  to  such  payment  but  title  has  been  transferred  absolutely 
to  the  stock  broker.  If  the  market  value  of  the  stock  so  purchased 
subsequently  declines,  the  customer  must  increase  his  payment 
accordingly.  If  the  value  of  the  stock  increases,  the  customer  may 
withdraw  so  much  of  the  margin  as  is  in  excess  of  10  per  cent. 
This  last  right  would  seem  to  indicate  that  the  margin  is  in  a 
sense  a  deposit,  but  in  view  of  the  holdings  of  the  courts  that  it 
constitutes  part  of  the  payment  for  purchase  price,  the  right  to 
withdraw  anything  in  excess  of  10  per  cent,  would  probably  be 
regarded  as  a  mere  contract  right  and  not  as  converting  the  original 
payment  into  a  deposit. 

The  situation  would  seem  to  be  very  different,  however,  when 
the  original  payment  to  the  stock  broker  is  not  accompanied  with 
an  order  for  the  purchase  of  any  definite  stock.  In  such  case  it  is 
clear  that  it  cannot  be  regarded  as  part  of  the  purchase  price  for 
there  is  as  yet  no  purchase  directed.  So  long  as  it  remains  in  the 
hands  of  the  stock  broker  for  indefinite  future  use,  merely  to 
facilitate  the  transfer  to  him  of  margins  when  definite  orders  are 
given,  it  would  seem  that  it  must  be  regarded  as  a  deposit  of  money 
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rather  than  as  a  payment.  Clearly,  the  customer  would  be  entitled 
to  withdraw  it  at  any  time  prior  to  giving  a  definite  order  for  pur- 
chase which  would  convert  it  into  a  margin  in  the  strict  sense  of 
the  word.  If,  therefore,  a  stock  broker  is  engaged  in  the  business 
of  receiving  such  deposits  of  money  as  these  in  addition  to  or  in 
connection  with  his  business  as  a  stock  broker,  he  would  s(»em  to 
come  within  the  prohibition  of  the  Private  Banking  Act. 

If  your  ruling  was  intended  to  do  no  more  than  this  it  would 
seem  sound  under  the  principles  of  my  previous  opinion.  If,  how- 
ever, it  is  intended  to  apply  to  margins  in  the  ordinary  and  strict 
use  of  the  term  where  there  is  an  actual  present  purchase  of  stock 
upon  which  the  margin  is  paid,  it  would  seem  to  be  erroneous. 

I  am  sending  a  copy  of  this  opinion  to  Messrs.  Sullivan  &: 
Cromwell. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


State  Finance  Law  —  Section  121. 
Detailed  statement  of  items  furnished  the  State  of  Xew  York  by 
merchants  and  others,  must  be  accompanied  by  receipted  bill, 
and  furnished  the  State  Comptroller  before  payment  can  be 
made  by  the  State. 

STATE  OF  KEW  YORK. 

Attorney-Gener^vl's  Office, 

Albany,  October  31,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the  28th 
inst.  requesting  my  opinion  as  to  whether  or  not  merchants  and 
others  furnishing  materials  or  services  to  the  State  must  receipt 
their  vouchers  in  advance  of  payment. 

Section  12  of  the  State  Finance  Law  makes  provision  for  proofs 
required  on  audit  by  the  Comptroller  and  requires,  among  other 
things,  before  the  Comptroller  shall  draw  his  warrant  for  the  pay- 
ment of  any  sum  that  the  person  demanding  the  same  present  to 
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him  a  detailed  statement  thereof  in  items  and  "  if  for  transporta- 
tion, furniture,  blank  and  other  books  purchased  for  the  use  of 
offices,  binding,  blanks,  printing,  stationery,  postage,  cleaning  and 
other  necessary  and  incidental  expenses  a  bill  duly  receipted  must 
be  attached  to  the  statement." 

It  is  my  opinion  that  where  payment  is  demanded  for  any  of 
the  items  specified  above,  then  the  voucher  must  be  receipted  in 
advance.  If,  however,  the  bill  relates  to  something  not  specified 
in  the  above  excerpt  then  its  requirem-ent  that  the  bill  duly  re- 
ceipted must  be  attached  to  the  statement  is  not  applicable.  While 
it  may  appear  strange  that  the  State  should  require  a  receipt  before 
payment  is  made,  yet  that  is  the  requirement  of  the  statute  in 
respect  to  the  above  items,  and  merchants  and  other  persons  must 
be  presumed  to  have  knowledge  of  such  legal  requirements  when 
dealing  with  the  State. 

It  may  be  wise  to  call  your  attention  to  the  doubtful  wisdom  of 
this  requirement.  A  receipt  is  required  doubtless  in  order  to  have 
clear  evidence  of  the  fact  that  payment  has  been  made.  Where, 
however,  a  receipt  is  required  in  advance  of  payment,  then  it  is 
clear  that  the  receipt  must  lose  most  of  its  probative  force.  How- 
ever, the  terms  of  the  statute  must  be  complied  with  so  long  as  it 
is  in  force  as  the  law  of  the  State. 
Very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttomey-  General. 


General   Business  Law  —  Chapter   348,   Laws   1910  —  Private 

Banks  and  Bankers. 

Publication  of  statement  by  Verrilli  Bros,  not  illegal  under  section 

27,  Banking  Law. 

(See  opinioTi  September  17,  1910.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  November  21,  1910. 
Hon.  Clark  Williams,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  yesterday  enclosing  a  clipping  from 
the  newspaper  UAraldo  Italiano,  a  newspaper  published  in  the 
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city  of  New  York,  and  requesting  my  opinion  whether  or  not  the 
advertisement  of  Verrilli  Brothers  as  private  bankers  printed  in 
such  newspaper  is  a  violation  of  section  27  of  chapter  348  of  the 
Laws  of  1910,  was  received. 

The  advertisement  translated  into  English  is  as  follows: 

"  Bank  of  Verrilli  Brothers. 
Whoever  has  been  for  any  length  of  time  a  member  of  the 
Italian  colony  knows  the  brothers  Verrilli  as  well  as  he  knows 
the  Statue  of  Liberty.  Two  active,  modest  and  thoroughly 
honest  persons  show  how  they  have  for  many  years  been 
engaged  in  the  banking  business  at  129  Mulberry  and  193 
Hester  streets,  Kew  York.  In  whatever  country  we  Italians 
of  America  are,  the  name  of  the  Verrilli  Bank  is  known  and 
respected  and  this  through  its  constantly  correct  dealings. 
There  has  been  enacted  a  new  law  which  aims  to  protect  the 
interests  of  those  who  trust  private  banking  houses.  The 
Brothers  Verrilli  have  been  among  the  first  to  deposit  with 
the  State  $10,000  in  cash  or  reliable  bonds.  They  also  pos- 
sess reliable  property  of  considerable  value  in  the  city  but 
they  have  preferred  to  deposit  the  cash,  the  fruit  of  their  long, 
steady  and  honest  labor.  It  is  a  safe  bank  and  can  be 
recommended." 

That  part  of  section  27  of  the  amended  Banking  Law  which 
relates  to  unlawful  publications  and  statements  in  relation  to  the 
private  banking  business  is  as  follows : 

"  Who  shall  advertise  or  publish  in  any  manner  whatsoever, 
either  orally  or  in  writing,  any  statement  intended  to  convey 
or  actually  conveying  the  idea  or  impression  that  such 
licensee  is  in  any  way  under  the  supervision  of  this  state  or  of 
any  officer  thereof  or  that  this  state  or  any  officer  thereof  has 
passed  in  any  way  whatsoever  upon  the  responsibility,  solv- 
ency or  qualifications  of  such  licensee  to  engage  in  such  busi- 
ness, or  that  this  state  or  any  officer  thereof  has  examined  any 
accounts  of  said  licensee  or  has  in  any  way  certified  that  such 
licensee  is  in  any  way  a  fit  person  to  carry  on  such  business, 
shall  be  guilty'  of  a  misdemeanor." 
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I  think  the  statements  in  such  advertisement  are  not  prohibited 
and  are  not  unlawful  under  the  provisions  of  such  section.  Con- 
struing all  of  the  statements  together,  Verrilli  Brothers  only  in- 
tended to  convey  the  impression  that  they  were  reliable  and  honest 
bankers  and  that  they  had  complied  with  the  said  Private  Banking 
Law.  Penal  statutes  or  penal  provisions  in  general  statutes  are  to 
be  construed  strictly,  and  an  interpretation  in  favor  of  innocence 
should  be  followed  when  alleged  violations  of  such  statutes  are 
susceptible  of  two  interpretations. 

I  assume  in  answering  the  questions  submitted  that  Verrilli 
Brothers  have  been  duly  licensed  to  carry  on  the  business  of  receiv- 
ing deposits,  etc.,  and  that  they  are  now  complying  with  the  pro- 
visions of  such  law. 

Tours  very  truly, 

EDWAED  R.  O'MALLEY, 

Attomey-Oeneral. 


Tax  Law  —  Stock  Transfers. 

Taxability  of  transfer  where  transaction  is  made  through  poww  of 

substitution. 
(See  opinion  December  19,  1910.) 

STATE  OF  NEW  YORK. 

Attor>jey-General's  Office, 

AI.BANY,  December  13,  1910. 

Hon.  Clark  Wh^liams,  State  Comptroller,  Albany,  N.  Y,: 

Dear  Sir. —  Referring  to  your  letter  of  the  8th  inst,  in  which 
you  ask  my  opinion  as  to  the  application  of  the  Stock  Transfer 
Tax  Law  to  a  transfer  of  certificates  under  a  power  of  substitution, 
I  bog  to  advise  you  as  follows: 

You  state  that  many  certificates  of  stock  appear  in  the  financial 
district  endorsed  in  blank  but  conferring  the  power  of  transfer 
upon  some  party.    The  power  of  substitution  as  defined  by  you  is 
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the  assigning  of  this  power  to  transfer  stock  upon  the  books  of  the 
corporation  and  reads  as  follows : 

"  We  hereby  irrevocably  constitute  and  appoint 

our  substitute  to  transfer  the  within  named  stock 

under  the  foregoing  power  of  attorney,  with  like  power  of 
.  substitution. 
New  York ,19     . 

Witness: " 

You  state  that  in  some  instances  as  many  as  six  of  these  powers 
a])poar  upon  a  single  certificate,  and  although  the  power  in  itself 
does  not  constitute  a  sale,  yet  where  the  name  of  the  party  to  whom 
the  stock  is  to  be  transferred  is  not  filled  in,  a  certificate  may  pass 
from  one  individual  to  another  by  this  substifution  of  the  power 
of  transfer,  in  exactly  the  same  manner  as  a  certificate  with  the 
power  of  attorney  on  the  back  assigned  in  blank.  As  I  understand 
it,  you  ask  my  opinion  as  to  whether  the  passing  of  a  certificate  in 
this  manner  from  one  individual  to  another  is  subject  to  the  stock 
transfer  tax. 

It  is  my  judgment  that  if  such  a  transaction  in  fact  constitutes 
a  transfer  of  the  stock  certificates,  it  is  taxable.  In  other  words,  I 
see  no  reason  why  the  method  by  which  the  transfer  is  consummated 
should  have  any  bearing  upon  the  taxability  of  the  transfer  itself. 
If  each  substitution  of  power  of  attorney  represents  in  fact  a 
transfer  of  the  certificate  from  one  owner  to  another,  each  such 
transfer  would  clearly  come  wnthin  the  statute,  although,  as  you 
say,  the  mere  execution  of  the  power  of  substitution  in  itself  would 
not  be  taxable. 

Very  truly  yours, 

EDWARD  R.  O'MALI^Y, 

Attomey-Generah 
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Pnson  Law  —  Sections  11,  12,  13  —  County  Law  —  Section  240. 

Expenses  of  sheriffs  in  obeying  orders  of  court  in  transporting 
convicts  to  State's  Prison,  should  be  audited  by  the  Board  of 
Supervisors. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  16,  1910. 

Hon.  Clark  Williams,  State  Comptroller,  Alhani/j  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  Decem- 
ber 10th,  1910,  wherein  you  ask  whether  or  not  the  compensation 
of  an  assistant  to  the  sheriff  in  transporting  a  convict  to  a  State 
Prison  is  a  proper  charge  against  the  county,  and  whether  the 
board  of  supervisors  of  the  county  has  authority  to  allow  and  audit 
such  charges. 

I  note  that  you  say  that  such  assistant  was  employed  by  the 
sheriff  pursuant  to  an  order  of  the  court  in  which  the  prisoner  was 
convicted;  that  the  order  was  granted  to  prevent  possible  escape 
of  the  convict  who  had  been  convicted  of  a  serious  crime  and  who 
was  considered  a  dangerous  person;  that  the  sheriff  paid  such 
assistant  for  his  services  and  transportation  expenses  and  has  pre- 
sented the  bill  for  the  amount  paid  to  the  board  of  supervisors. 
Sections  11,  12  and  13  of  the  Prison  Law  provide  as  follows: 

^^  Section  11.  Delivery  of  commitment  with  pris- 
oner; payment  of  fees  for  transportation. — Whenever 
any  convict  shall  be  delivered  to  the  agent  and  warden  of 
any  of  said  state  prisons,  in  pursuance  of  such  sentence,  the 
officar  so  delivering  such  convict  shall  deliver  to  such  agent 
and  warden,  the  certified  copy  of  the  sentence  received  by 
such  officer  from  the  clerk  of  the  court  by  which  such  convict 
shall  have  been  sentenced,  and  such  agent  and  warden  shall 
deliver  to  such  officer  a  certificate  of  the  delivery  of  such 
convict,  and  the  fees  of  such  officer  for  transporting  such 
convict  shall  be  paid  by  the  treasurer  upon  the  warrant  of 
the  comptroller. 
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"  Section  12.  Fees  of  sheriff  for  TttANSPORT- 
iNG  CONVICTS.  —  The  compensation  to  sheriff  for  con- 
veying one  convict  to  a  state  prison  from  the  county 
prison,  for  each  mile  actually  traveled,  shall  be 
twenty  cents;  for  conveying  two  convicts,  for  each 
mile  so  traveled,  thirty-five  cents;  for  conveying 
three  convicts,  for  each  mile  so  traveled,  forty  cents; 
and  for  conveying  four  or  more  convicts,  for  each  mile  so 
traveled,  twelve  cents  each ;  with  otic  dollar  per  day  for  the 
maintenance  of  each  convict  while  on  the  way  to  a  state 
prison  but  not  exceeding  one  dollar  for  every  thirty  miles 
of  travel,  in  full  of  all  charges  and  expenses  in  the  premises." 

*'  Section  13.  Renderixo  accounts  on  delivery  of 
CONVICTS. —  On  the  delivery  of  any  such  convicts  to  the 
agent  and  warden  of  such  prison,  the  sheriff  or  other  person 
having  charge  of  the  same,  shall  make  and  render  to  the 
agent  and  warden  of  the  prison,  an  account  of  the  number  of 
days  spent  in  coming,  and  the  estimated  time  necessary  in 
returning  home,  the  number  of  miles  traveled,  and  of  the 
amount  due  therefor  as  prescribed  by  the  preceding  section; 
which  account  shall  then  by  him  be  certified  under  oath  to 
be  correct,  to  which  shall  be  added  the  certificate  of  the  agent 
and  warden  of  such  prison,  setting  forth  the  number  of  con- 
victs so  delivered,  and  the  distance  from  such  prison  to  the 
place  of  their  conviction." 

The  above  sections  govern  the  facts  in  this  case  unless  the  court 
had  power  to  make  the  order  in  question.  The  sheriff  is  an  officer 
of  the  court  and  it  was  his  duty  to  obey  its  orders,  and  it  having 
appeared  to  the  court  that  good  and  sufficient  reasons  existed  that 
necessitated  the  making  of  the  order  in  question,  the  sheriff  would 
have  been  subject  to  great  censure  at  least,  if  not  to  puaishment 
for  contempt  if  he  had  neglected  or  refused  to  obey  the  order. 

I  believe  that  it  was  within  the  power  of  the  court  to  make 
the  order  in  question  and  as  the  State  was  not  obliged  to  pay  the 
expenses  incurred  under  the  provisions  of  the  Prison  Law  above 
quoted,  (me  must  turn  to  some  other  source  or  authority.  The 
board  of  supervisors  can  only  audit  such  claims  as  are  made  a 
county  charge  by  statute. 
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Section  240  of  the  County  Law  defining  what  are  county  charges 
provides,  among  other  things,  as  follows : 

"  Subdivision  9.  The  moneys  necessarily  expended  by 
any  county  officer  in  executing  the  duties  of  his  office  in  cases 
in  which  no  specific  compensation  for  such  services  is  pro- 
vided by  law." 

Xo  specific  compensation  for  the  services  of  an  assistant  to  a 
sheriff,  in  cases  like  the  one  submitted,  is  provided  by  law. 

1  am  of  the  opinion  that  the  above  provision  of  the  County  Law 
is  broad  enough  to  cover  this  case;  that  it  was  the  duty  of  the 
sheriff  to  obey  the  order  of  the  court,  and  that  the  moneys  expended 
by  him  in  carrying  out  the  order  should  be  audited  and  paid  him  by 
the  board  of  supervisors. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Laiv  —  Stock  Transfers. 

Transfers  of  voting  trust  certificates  are  subject  to  stock  transfer 

tax. 
(See  opinions  May  27,  1905,  p.  430,  Rep.;  July  1,  1907,  p.  298, 

Rep. ;  December  1,  1909,  p.  303,  Rep. ;  opinion  February  8, 

1910,  withdrawn. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  19,  1910. 

lion.  Clark  Williams,  State  Comptroller^  Albany,  N.  Y.: 

Dear  Sir. — I  acknowledge  your  letter  of  the  7th  inst.,  enclosing 
copy  of  voting  trust  agreement,  and  requesting  my  opinion  as  to 
whether  the  transfers  of  voting  trust  certificates  under  such  agree- 
ment from  one  holder  to  another  are  subject  to  the  stock  transfer 
taiL 
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It  appears  from  this  agreement  that  the  voting  trustees  "  shall 
possess,  in  respect  of  any  and  all  such  stock,  and  shall  be  entitled 
to  exercise  all  rights  of  every  name  and  nature,  including  the 
right  to  vote  for  every  purpose  and  to  consent  to  any  corporate  act '' 
of  said  corporation.  It  also  appears  that  the  holders  of  the  trus- 
tees' certificates  are  entitled  to  receive  a  certificate  or  certificates 
of  stock  of  the  number  of  shares  therein  specified  but  that  no  such 
btock  certificates  shall  be  due  before  October  1,  1915,  nor  until 
the  expiration  of  such  further  period,  if  any,  as  shall  elapse  before 
the  corporation  in  question  shall  have  paid  all  of  its  six  per  cent 
first  lien  notes  issued  under  a  certain  deed  of  trust. 

It  is  my  opinion  that  notwithstanding  the  rights  conveyed  to  the 
voting  trustees,  a  transfer  of  the  trust  certificates  still  constitutes 
a  transfer  of  the  shares  of  stock  within  the  meaning  of  the  Stock 
Transfer  Act.  The  holder  of  the  certificate  is  the  equitable  owner 
of  the  shares  of  stock  represented  thereby.  A  transfer  of  the 
certificate  transfers  such  ownership  to  the  transferee.  It  entitles 
the  holder  to  the  receipt  of  dividends  and  to  the  ultimate  delivery 
of  the  shares  of  stock  themselves.  There  is,  therefore,  a  substantial 
beneficial  interest  in  the  stock  in  the  holders  of  such  certificates 
prior  to  the  delivery  to  them  of  the  shares  themselves,  and  there  is 
also  the  equitable  ownership  of  the  shares  which  will  become  abso- 
lute after  such  delivery.  It  is  therefore  my  opinion  that  trans- 
fers of  such  certificates  are  subject  to  the  tax. 

In  the  letter  enclosed  in  your  communication  it  is  stated  that 
the  question  has  arisen  in  reference  to  a  transfer  of  a  certificate 
taking  place  outside  of  the  State  of  New  York  between  non-resi- 
dents. Each  certificate  provides :  "  This  certificate  is  transferable 
only  on  the  books  of  the  voting  trustees  by  the  registered  holder, 
either  in  person  or  by  attorney  duly  authorized,  or  surrender 
hereof;  "  and  also  "  This  certificate  is  not  valid  unless  duly  signed 
on  behalf  of  the  undersigned  voting  trustees  by  Central  Trust 
Company  of  New  York,  their  agent,  and  also  registered  by  The 
Columbia  Trust  Company,  as  registrar."  It  is  my  judgment  that 
if  either  or  all  of  the  above  acts  are  performed  within  the  State  of 
New  York,  the  transfer  is  taxable  notwithstanding  it  may  have 
originally  occurred  outside  the  State  and  between  non-residents. 
You  had  previously  been  advised  by  this  department  under  my 
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c  pinion  of  February  8,  1910,  that  the  transfer  of  the  shares  of 
stock  from  the  stockholders  to  the  voting  trustees  was  taxable.  In 
an  examination  of  this  question  which  I  have  made  in  preparing 
this  opinion,  I  have  come  to  the  conclusion  that  my  previous  hold- 
ing was  erroneous.  I  understand  from  conference  with  the  Chief 
Clerk  of  this  bureau  of  your  office  that  the  taxes  paid  under  my 
previous  opinion  have  been  inconsiderable,  and  that  a  withdrawal 
of  it  at  this  time  will  cause  no  practical  difficulties. 

I,  therefore,  advise  you  that  the  opinion  of  February  8,  1910, 
should  be  disregarded,  and  that  hereafter  all  transfers  of  stock 
from  stockholders  to  voting  trustees  should  not  be  taxed. 
Very  truly  yours, 

EDWARD  E.  0':MALLEY, 

Attotmey-G  eneral. 


Puhlic  Lands  Law  —  Article  3. 
Conmion  School  Fund.     Real  estate  bonds  held  by  the  State  for 
term   of  years,   as   investments,   no   payments   having  been 
received  for  a  number  of  years.     Whether  said  bonds  are 
valid  obligations,  and  if  the  State  can  enforce  payment. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  20,  1910. 

lion.  Clark  Willtams,  State  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  I  acknowledge  the  receipt  of  a  letter  from  Mr. 
Hudson,  your  former  secretary,  in  the  matter  of  certain  bonds  of 
long  standing  now  held  by  the  State,  representing  investments 
under  the  provisions  of  article  3  of  the  Public  Lands  Law. 

The  letter  of  Mr.  Hudson,  summarized,  is  as  follows : 

"  Included  in  the  investment  of  the  Common  School  Fund 
are  real  estate  bonds  for  lands  and  for  loans  showing  a  value 
upon  the  books  of  the  Finance  Bureau  of  $67,950.67.  This 
amount  represents  investments  originally  made  under  the 


Digitized  by  VjOOQiC 


644  Report  of  the  Attorney-General. 

provisions  of  article  3  of  the  Public  Lands  Law.  All  of  these 
bonds  are  of  long  standing  and  npon  practically  all  of  them 
no  payments  of  either  principal  or  interest  have  been  received 
for  a  considerable  number  of  years.  If  these  bonds  are  now 
valid  obligations  and  liens  upon  lands  supposed  to  be  covered 
by  them,  we  would  appreciate  your  advising  whether  the 
State  can  enforce  their  payment,  and  if  so  the  method  of 
procedure." 

The  question  submitted  cannot  be  answered  fully  without 
further  data  or  a  fuller  statement  of  facts  as  to  payments,  acknowl- 
edgments of  indebtedness,  etc.,  by  the  original  obligors,  mortgagors, 
certificate  holders,  vendees,  their  heirs  or  personal  representatives 
in  the  contracts  of  purchase. 

Whether  payments  have  been  made  on  such  obligations  by  the 
obligors,  mortgagors,  vendees  or  certificate  holders  or  their  devisees 
and  owners  of  the  equity  in  the  land  sold  or  whether  acknowledg- 
ments of  the  indebtedness  have  been  made  by  the  debtors  and 
persons  liable  to  pay  the  same  are  all  important  and  necessary 
facts  in  determining  the  qucsticjn  whether  as  to  any  particular 
bond  or  contract  an  action  or  proceeding  may  be  maintained  by 
the  State  to  enforce  payment  of  the  money  unpaid  on  such 
instruments. 

Section  36  of  the  Public  Lands  Law,  which  is  entitled,  ^*  Collec- 
tion, forfeiture  and  cancellation  of  purchase  money  bonds,"  is  as 
follows : 

"  The  commissioners  of  the  land  office  may  direct  the 
comptroller  to  sue  upon  any  bond  received  by  the  state  en- 
gineer on  the  sale  of  unappropriated  state  lands,  if  any  pay- 
ment stipulated  in  such  bond  shall  remain  due  one  year,  or 
they  may  direct  the  state  engineer  to  resell  the  land  for  the 
payment  of  which  such  bond  was  given,  and  in  case  of  such 
sale,  all  previous  payments  made  on  account  of  such  land  shall 
be  forfeited  to  the  people  of  the  state,  and  the  bonds  may  be 
delivered  up  and  cancelled  on  the  surrender  of  the  certificate 
of  sale." 

As  to  methods  of  procedure  concerning  which  you  ask  to  be 
advised,  I  suggest  that  you  cause  an  examination  to  be  made  as 
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to  all  the  bonds,  contracts  or  mortgages,  if  any,  particularly  as  to 
the  value  of  the  premises,  present  ownership  and  occupation,  also 
whether  any  of  the  lands  have  been  resold  or  whether  the  State  has 
released  any  portion  of  the  lands  or  granted  an  extension  of  time 
for  payment,  and  upon  the  receipt  of  a  report  as  to  such  facts  and 
any  other  facts  which  may  affect  the  right  to  recover  by  the  State, 
this  department  can  then  advise  the  commissioners  of  the  land 
office  in  the  premises  and  you  can  follow  their  directions  as  to  tho 
commencement  of  actions  or  proceedings  to  enforce  payment  of 
such  bonds  or  the  purchase-money  liens  or  to  recover  possession  of 
the  lands  in  question  as  the  facts  in  each  case  may  warrant. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-General, 


Supervisors  —  Salaries  —  Coxmty  of  Rockland. 

Act  of-  IDIO,  chapter  279,  providing  that  supervisors,  county  of 
Rockland,  ^hall  receive  annual  salary  of  $400,  applies  to  pres- 
ent board  of  supervisors. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  31,  1910. 

Hon.  Clark  Willlvms,  S(ate  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  lx»g  to  acknowledge  the  receipt  of  your  favor  of 
November  30th,  in  which  you  say : 

"  Chapter  279  of  the  Laws  of  1910  provides  that  each  su- 
pervisor of  the  county  of  Rockland  shall  receive  an  annual 
salary  of  $400. 

"  Since  the  members  of  the  present  Board  of  Supervivsors 
were  elected  prior  to  the  passage  of  that  law,  will  you  please 
inform  me  as  to  whether  or  not  in  your  opinion  this  law 
applies  to  the  members  of  the  present  Board  ?  " 
18 
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After  due  examination  of  the  Constitution  and  statutes  I  find 
no  law  "prohibiting  its  application  to  the  members  of  the  board  of 
supervisors  in  office  when  the  act  was  passed  and  went  into  effect. 
Therefore,  in  my  opinion,  it  would  apply  to  them. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomeij'GeneraL 


OPINIONS  RENDERED  THE  STATE  TREASURER. 


State  Treasurer  —  State  Comptroller, 

Xo  statute  requiring  either  officer  to  procure  a  written  receipt 
lx.»fore  pf  ying  out  money  by  check. 

STATE  OF  .NEW  YORK. 

Attorn ey-Genek-vi/s  Office, 

Albany,  June  24,  1910. 

Hon.  Thomas  13.  Dunn^  State  Treasurer,  Albany,  N.  Y,: 

Dear  Sir. —  I  be^-  to  acknowledge  the  receipt  of  your  letter  of 
tTune  10th,  asking  me  if  there  is  any  statute  which  requires  the 
State  Treasurer  to  procure  a  receipt  for  moneys  paid  out  of  the 
treasury  by  him  by  check. 

1  have  examined  the  statutes  relating  to  the  administration  of 
the  State  Treasurer's  and  C\)mptroller\s  offices  and  have  been 
unable  to  find  any  provision  requiring  either  of  these  officers  to 
})n)cure  a  written  rcceii)t  before  paying  out  money  by  check.  There 
is  nothing  in  the  law  ])reventing  your  taking  receipts,  but  if  in  the 
judgment  of  yourself  and  the  Comptroller  checks  are  sufficient 
vouchers  for  the  payments  that  are  made,  you  may  in  your  discre- 
tion dispense  with  the  additional  receipts. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-OeneraJ, 
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Slate  ListHuiions — Western  Xew  York  Institution,  Rochester. 

Appropriation  bill  providing  for  support  of  charita])le  institutions 
for  the  deaf  and  dumb.  Basis  of  $325  per  capita,  authorized 
by  Legislature  of  1910,  to  1k^  paid  by  counties: 

STATE  OF  XEW  YORK. 

Attok.\ey-Geneii.vl\s  Office, 

Albany,  July  8,  1910. 

Hon.  Thomas  B.  Dunn,  Sfate  Treasurer,  Albany,  X.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 
favor  of  the  29th  ultimo  in  which  you  ask  to  ])e  advisenl  as  to  the 
interpretation  of  certain  portions  of  the  apju-opriation  bill  provid- 
ing for  the  support  of  charitable  and  educational  institutions  for 
the  deaf  and  dumb. 

It  appears  from  your  communication  and  the  act  in  question 
that  there  was  a{)propriated  and  authorized  to  ])e  ])aid  for  such 
institutions  the  sum  of  $136,500  for  the  support  of  four  hundred 
and  twenty  pupils,  and  again  the  sum  of  $37,375  for  the  support 
and  instruction  of  one  hundred  and  fifteen  pupils  at  the  Western 
Xew  York  Institution  in  Rochester.  These  total  amounts  and 
other  amounts  appropriated  in  this  bill  under  the  head  of  deaf  and 
dumb  charitable  and  educational  institutions  give  by  actual  com- 
putation the  sum  of  $325  per  pupil.  Later  under  the  same  head- 
ing the  act  reads  that  ^^  the  amount  hereby  appropriated  for  the 
several  institutions  for  the  support  and  instruction  of  deaf  mutes 
is  at  the  rate  of  $300  per  capita." 

Investigation  of  the  circumstance^  under  Avhich  these  appropria- 
tions were  made  discloses  that  heretofore  appropriations  were  made 
on  the  basis  of  $300  per  capita  and  the  sentence  above  quoted  was 
taken  from  the  previous  appropriati(m  bills  and  attached  to  the 
appropriation  authorized  in  this  act.  The  clear  intention  of  the 
bill  is  gathered  from  the  wording  of  the  appropriations  for  the 
various  institutions  and  from  conferences  with  the  Speaker  of  the 
House,  the  Assemblyman  who  introduced  the  bill  and  others.  It 
seems  to  me  that  the  appropriation  is  available  for  the  full  amoimt 
and  that  the  subsequent  declaration  of  the  rate  of  $300  per  pupil 
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is  not  binding.  I  am,  therefore,  of  the  opinion  that  State  officials 
are  authorized  to  overlook  the  error  in  failing  to  correct  the  last 
clause  of  this  portion  of  the  act  and  to  authorize  payments  to  be 
made  out  of  these  appropriations  at  the  rate  of  $325  j)er  pupil. 
This  interpretation  of  the  law  is  further  strengthened  by  the  fact 
that  there  was  passed  by  the  Legislature  of  1010  a  bill  authorizing 
the  counties  to  pay  at  the  rate  of  $325  per  capita  for  the  care  of 
pupils  in  such  institutions. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

.4  it  orney 'General. 


Education   Law  —  Section    59  —  (h^neral    Corporations    Law  — 

Section  3. 

Educational  corporation  whose  charter  has  been  granted  by  Regents 
of  the  University  of  the  State  of  Xew  York,  authorizing 
issuance  of  $100,000  of  stock,  in  which  holders  thereof  share 
in  surplus  profits,  is  a  stock  corporation  under  section  3, 
General  Corporations  Law,  and  is  subject  to  tax  under  section 
180  of  the  Tax  Law. 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  Noveynber  29,  1910. 

Hon.  Thomas  B.  Dunx,  State  Treasure r,  Albany,  X.  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  of  Xovember 
16th,  enclosing  a  letter  from  Clarke  Breckinridge  &  Cafey,  32 
Nassau  St.,  New  York  City,  asking  for  an  opinion  as  to 
whether  an  educational  corporation  to  which  the  Regents  of  the 
University  of  the  State  of  New  York,  pursuant  to  section  59  of  the 
Education  Law,  have  granted  a  charter,  authorizing  the  issuance 
of  $100,000  of  stock  upon  which,  under  certain  circumstances, 
dividends  may  be  paid  out  of  the  surplus  of  the  corporation,  is 
required  by  section  180  of  the  Tax  Law,  as  amended  by  chapter 
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472  of  the  Laws  of  1910,  to  pay  the  organization  tax  of  one-twen- 
tieth of  one  per  cent. 

Section  180,  above  referred  to  in  so  far  as  material,  reads  as 
follows : 

"  Organization  tax. —  Every  stock  corporation  incorpo- 
rated under  any  law  in  this  state  shall  pay  to  the  state  treas- 
urer a  tax  of  one-twentieth  of  one  per  centum  upon  the 
amount  of  capital  stock  which  the  corporation  is  authorized 
to  have,  and  a  like  tax  upon  any  subsequent  increase.  Pro- 
vided, that  in  no  case  shall  such  tax  be  less  than  five  dollars. 
Such  tax  shall  be  due  and  payable  upon  the  incorporation  of 
such  corporation  or  upon  the  increase  of  its  capital  stock." 

Whether  a  stock  corporation  is  subject  to  the  tax  imposed  by  this 
section  would  depend  upon  its  being  a  stock  corporation  within 
the  meaning  of  that  term,  as  defined  by  law  and  as  used  in  the 
section. 

A  stock  corporation  is  defined  by  section  2  of  the  General  Corpo- 
ration Law  as  follows: 

"A  '  Stock  Corporation  '  is  a  corporation  having  a  capital 
stock  divided  into  shares,  and  which  is  authorized  by  law  to 
distribute  to  the  holders  thereof  dividends  or  shares  of  the 
surplus  profits  of  corpora tioons.  A  corporation  is  not  a  stock 
corporation  because  of  having  issued  certificates  called  certifi- 
cates of  stock,  but  which  are  in  fact  merely  certificates  of 
membership,  and  which  is  not  authorized  by  law  to  distribute 
to  its  members  any  dividends  or  shares  of  profits  arising  from 
the  operations  of  the  corporation," 

And  section  3  provides: 

"  The  term  ^  non-stock  corporation  '  includes  every  corpora- 
tion other  than  a  stock  corporation." 

Xo  exception  is  made  by  the  statute  regarding  the  formation 
of  a  corporation  for  any  particular  purpose  or  object.  If  it  has 
capital  stock  divided  into  shares  and  is  authorized  by  law  to  dis- 
tribute to  the  holders  thereof  dividends  or  shares  of  its  surplus 
profits  then  it  is  a  stock  corporation. 
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I  HM  of  the  opinion  that  an  institution  or  assoc*iation  inei)rpo- 
rated  pursuant  to  section  59  of  the  Education  Law  authorized  to 
issue  f^tock  upon  which  may  be  distribut<'d  to  the  holders  thereof 
dividends  or  shares  of  the  sur})Ius  ])rofiis  is  a  stock  corporation, 
as  that  term  is  detinid  by  section  »3  of  the  General  Corporation 
Law,  and  as  used  in  section  180  of  the  Tax  Law,  and  is  subject 
to  the  tax  imjHised  th^^reby. 

A 'cry  truly  yours, 

EDWARD  R.  O'M ALLEY, 

A  tiorney-Generah 


OPINIONS  RENDERED  THE  STATE  ENGINEER 
AND  SURVEYOR. 


Banjc  Canal  —  Bridges  —  Railroads, 
Slate  should  not  construct  bridges  for  Utica  &  Mohawk  Valley 
Railroad  Con;pany  over  canal  near  Mohawk  and  Herkimer. 
Permit  being  revocable  as  to  use  and  occupancy  of  bridge  and 
railroad  within  ten  rods  of  the  Erie  Canal,  the  Superintendent 
of  Public  Works  may  revoke  permits  of  January  25,  1004, 
and  August  10,  1905,  and  if  railroad  company  is  aggrieved, 
it  may  seek  relief  in  the  Court  of  Claims. 

(Permit  revoked  January  22,  1910,  by  Superintendent  of  Public 
Works.     See  his  letter  same  date.) 

STATE  OF  1SE\Y  YORK. 

Attouxey-Gkxkr.vl's  Ofb*ice, 

Albany,  January  15,  1910. 

Hon.  William  B.   Landketh,  Special  Deputy  State  Engineer, 
DeGraaf  Bldg,,  Albany,  N,  Y,: 

Dear  Sir. —  I  have  your  communication  in  reference  to  the  two 
places  where  it  will  l)e  necessary  to  construct  bridges  near  the  vil- 
lages of  Herkimer  and  Mohawk  in  order  to  carry  the  tracks  of  the 
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Utiea  &  Mohawk  Valley  Kailway  Company  over  the  new  barge 
canal.  The  question  which  you  submit  is  whether  the  State  or  the 
railroad  company  will  be  obliged  to  bear  the  expense  of  building 
these  bridges. 

Annexed  to  your  communication  was  a  map,  which  I  return 
attached  hereto,  and  which  shows  a  line  of  railroad  owned  and 
operated  by  the  Utica  &  Mohawk  Valley  Railway  Company  along 
the  highway  leading  from  Mohawk  to  Herkimer.  The  railroad  line 
crosses  the  Erie  canal  upon  a  bridge  built  and  owned  by  the  rail- 
road company.  Permission  to  build  this  bridge  was  granted  to  the 
railroad  on  January  25,  1904,  by  Hon.  Charles  S.  Boyd,  who  was 
then  Superintendent  of  Public  Works.  This  permit  is  in  writing 
and  states  that  the  railroad  may  erect  and  maintain  a  bridge  at  its 
own  cost  and  expense  across  the  Erie  canal  at  this  point  and  that  it 
may  operate  its  line  over  the  same.  The  permit  was  granted  pur- 
suant to  section  »35  of  the  Canal  Law  and  is  revocable  both  as  to  the 
use  and  occupancy  of  the  bridge  and  also  of  the  railroad  line 
within  ten  rods  of  the  Flrie  canal  as  the  free  and  perfect  use  of  the 
canal  may  require  or  as  m^y  be  necessary  for  making  any  re])airs, 
improvements  or  alterations  in  the  same.  Adjacent  to  this  bridge 
the  new  channel  of  the  barge  canal  extends  westwardly  at  an  acute 
angle  with  the  channel  of  the  Erie  canal,  the  prism  of  the  new 
canal  intersecting  the  right  of  way  of  the  railroad  company  at  a 
point  marked  ^^  A."  All  points  of  intersection  of  the  new  prism 
and  the  railroad's  right  of  way  are  within  ten  rods  of  the  blue  line 
of  the  Erie  canal.  The  construction  of  the  new  channel  of  the 
barge  canal  will  necessitate  the  building  of  a  bridge  to  carry  the 
tracks  of  the  railroad  at  this  point. 

From  a  point  on  the  line  of  the  West  Shore  Railroad  near 
MohaAvk  the  Utica  &  Afohawk  Valley  Railway  Company  operates 
a  double  track  trolley  line  over  a  private  right  of  way  to  the  high- 
way between  Mohawk  and  Herkimer  north  of  the  Afohawk  river. 
This  route  crosses  the  Mohawk  river  on  a  tem})orarv  bridge*  a  short 
distance  west  of  the  siiid  highway.  A  few  rods  south  of  this  tem- 
porary bridge  the  railroad's  right  of  way  is  intersected  at  nearly 
right  angles  by  the  ])rism  of  the  new  barge  canal.  This  point  is 
marked  "  B  "  on  the  maji.  The  temporary  bridge  crossing  the 
Mohawk,  over  which  the  railroad's  tracks  run  inmiediately  adjacent 
to  the  point  '^  15,''  was  built  and  is  maintained  pursuant  to  written 
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permission  granted  to  the  railroad  company  by  lion.  X.  V.  V. 
Frauchot,  former  Superintendent  of  Public  Works,  on  August  10. 
1905.  This  permit  contains  the  provision  that  the  railroad  com- 
pany will  **  remove  the  temporary  structure  when  so  directed  by 
the  proper  State  authorities  if  the  same  shall  be  found  to  interfere 
with  the  Erie  canal  as  improved  pursuant  to  the  provisions  of 
chapter  147  of  the  Laws  of  1903/'  and  that  **  all  work  in  connec- 
tion with  the  temporary  structure  and  the  subsequent  permanent 
structure  will  be  done  without  prejudice  to  the  State's  rights  a5 
covered  by  chapter  147  of  the  Laws  of  1903  and  without  prejudice 
to  the  State's  interests." 

In  order  that  this  railroad  route  continue  to  be  operated  it  will 
be  necessary  to  construct  a  bridge  over  the  new  barge  canal  at  the 
point  "  B." 

At  the  points  "  A  "  and  "  B  "  the  railroad's  right  of  way  has 
been  appropriated.  .  The  railroad  is  entitled  to  compensation  for 
the  value  of  the  property  taken.  This  property  is  of  two  kinder 
tangible  property,  including  the  land  and  the  tracks,  poles  and 
equipment,  and  intangible  property,  which  consists  of  the  right  to 
maintain  and  operate  a  railroad  at  these  points.  If  the  State  has 
a  right  to  compel  the  discontinuance  of  the  use  of  the  tracks  at 
"  A  *'  within  ten  rods  of  the  canal,  and  also  the  right  to  compel  the 
disermtiuuance  of  the  use  of  the  bridge  at  "  B,"  then  the  right  to 
maintain  and  operate  these  lines  of  road  is  of  little  or  no  value. 
If  the  contrary,  is  true  and  the  railroad  owns  a  continuing  riglit  to 
operate  its  line  along  these  routes,  then  the  appropriation  of  a 
section  of  these  routes  would  result  in  serious  damage  unless 
bridges  were  built  so  that  the  railroad  would  continue  to  operate 
these  lines.  The  compensation  would  be  measured  by  the  fair  cost 
of  building  and  maintaining  bridges,  so  that  the  right  to  operate 
these  routes  would  not  be  impaired. 

While  I  recognize  the  propriety  of  referring  the  questions  here 
prcFonted  to  this  department,  it  appears  that  a  decision  of  them 
would  amount  to  determining  the  compensation  due  the  railroad 
for  the  property  appropriated.  This  is  more  properly  a  function 
of  the  Court  of  Claims. 

It  is  the  duty  of  the  State  officials  to  preserve  as  far  as  possible 
the  State's  rights  and,  therefore,  I  respectfully  advise  that  the 
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Superintendent  of  Public  Works  forthwith  revoke  the  right  of  the 
Utiea  &  Mohawk  Valley  Railway  Company  to  maintain  and 
operate  the  bridges  near  the  point  "A"  and  the  tracks  within  ten 
rods  thereof,  which  was  granted  January  25,  1904,  and  also  revoke 
the  right  to  maintain  and  operate  the  bridge  near  the  point  "  B," 
w^hich  was  granted  August  10,  1905. 

In  this  way  the  canal  oflBcials,  including  the  appraiser,  will  be 
in  a  position  to  protect  fully  all  of  the  State's  rights.  If  the  rail- 
i-oad  is  aggrieved  and  contends  that  it  is  entitled  to  compensation 
equivalent  to  the  cost  of  new  bridges,  its  right  will  be  preserved 
by  the  Court  of  Claims,  but  the  State  will  have  preserved  any 
defense  that  it  may  have. 

Therefore,  without  expressing  any  definite  conclusion  upon  these 
two  questions,  but  leaving  them  to  be  decided  by  the  Court  of 
Claims  in  case  any  controversy  arises,  I  respectfully  advise  that 
you  proceed  upon  the  theory  that  the  railroad  company  is  liable 
for  the  cost  of  building  and  maintaining  these  bridges  at  the  points 
above  referred  to. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

A  ttomey-GeneraL 


Barge  Canal  Law  —  Contracts. 

Proposed  alterations  Contract  No.  2-E,  consisting  of  unfinished 
work  on  Contract  No.  2,  let  to  Ferguson  Contracting  Com- 
pany, will  not  relieve  said  company  from  liability.  Extra 
expense  of  State  for  such  alteration  adds  further  items  for 
damages  charged  against  contractors. 

STATE  OF  NEW  YORK 

Attorxey-GeneRuVl's  Office, 

Albany,  March  18,  19 10^ 

Hon.  WiLLiAAi  B.  Landretii,  Special  Deputy  State  Engineer, 
Albany,  N.  Y,: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  letter  of 
March  8,  1910,  in  reference  to  proposed  alterations  of  Contract 
No.  2-E,  which  was  let  to  Holler  &  Shepard. 


Digitized  by  VjOOQiC 


C54  Rp:pokt  of  the  Attorxky-Genkral. 

It  api)ears  from  your  letter  and  from  the  records  in  couiiection 
with  this  contract  that  it  embracers  the  unfinished  work  of  former 
Contract  No.  2,  which  wa^  originally  let  to  the  Ferguson  Contract- 
ing Company.  On  or  about  Alay  13,  1910,  the  State  Engineer 
certified  that  Contract  Xo.  2  was  not  being  progressed  in  accord- 
ance with  the  terms  thereof  and  for  the  best  interests  of  the  State, 
whereupon  the  Canal  Board  passed  a  resolution  cancelling  the 
contract  and  directing  the  State  Engineer  to  prepare  such  esti- 
mates and  data  as  were  necessary  to  the  placing  of  the  work  yet  to 
be  done  under  contract.  This  action  of  the  State  Engineer  and 
the  Canal  Board  was  taken  pursuant  to  the  provision  of  the  so- 
called  Barge  Canal  Act,  section  7  (chapter  147,  Laws  1003,  and 
amendments),  and  in  accordance  with  a  provision  in  the  contract 
that  "  the  contract  may  be  cancelknl  and  the  work  re-advertised  and 
relet  in  the  manner  prescribed  in  chapter  147  of  the  Laws  of 
1903  *  *  *  and  in  such  case. that  any  excess  in  the  cost  of 
completing  the  contract  beyond  the  pric(^  which  the  same  was 
originally  awarded,  shall  be  charged  to  and  paid  by  the  con- 
tractor." 

The  remaining  unfinished  work  was  relet  to  Holler  &  Shepard 
under  (^)ntract  Xo.  2-E.  It  is  now  proposed  to  alter  Contract 
Xo.  2-E  in  several  particulars,  which  you  state  can  be  classed  as  of 
minor  importance,  and  you  ask  my  opinion  as  to  whether  or  not  by 
so  doing  the  State  would  complicate  its  relations  and  its  rights  in 
respect  to  the  Ferguson  Contracting  Company,  or  tend  to  relieve 
that  company  from  liability  for  the  excess  in  the  cost  of  completing 
the  work  embraced  in  Contract  Xo.  2. 

T  do  not  believe  these  alterations  will  affect  the  existing  rights 
of  the  State  in  its  relations  with  the  Ferguson  Contracting  Com- 
pany. Under  a  contract  stipulating  that  in  case  of  its  amendment 
the  contractor  shall  be  charged  with  all  extra  expenses,  he  is  liable 
for  all  expenses  which  would  not  have  been  incurred  by  the  em- 
ployer if  the  contract  had  been  complied  with.  (Sutherland  on 
Damages,  3rd  ed.,  p.  2141,  and  cases  cited.)  Any  extra  expenses 
incurred  by  the  State  because  of  these  alterations,  which  would  not 
have  been  incurred  if  Contract  Xo.  2  had  been  complied  w4th  and 
completed  by  the  Ferguson  Contracting  Company,  simply  adds 
other  items  of  damage  chargeable  to  that  company.    Without  enter- 
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ing  into  a  discussion  of  the  right  of  the  State  to  recover  such 
damages,  it  may  be  said  that  making  such  alterations  would  not 
relieve  the  Ferguson  Contracting  Company  of  any  liability  which 
it  is  now  under. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Lands  Under  ^Yater, 

issue  of  letters-patent  by  State  to  Ames  and  Robinson  for  certain 
lands  under  waters  of  Lake  Ontario  in  front  of  Oswego  State 
Reservation,  on  condition  that  improvements,  docks,  wharves, 
etc.,  be  constructed  within  ten  years.  Such  improvements  not 
having  been  made,  title  may  be  made  to  revest  in  the  State 
by  proceedings  for  revocation  of  such  letters-patent. 

STATE  OF  XEW  YORK. 

Attorxey-General's  Office, 

Albany,  April  5,  1910. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  I  have  under  consideration  your  favor  of  the  22n(l 
ultimo  asking  for  my  opinion  as  to  whether  letters-patent  ever 
issued  to  Ames  and  Robinson  of  certain  lands  lying  under  the 
water  of  Lake  Ontario  immediately  in  front  of  the  State  Reserva- 
tion at  Oswego. 

An  examination  of  the  copy  of  the  petition  submitted  with  your 
letter,  blue  print  and  chapter  76  of  the  Laws  of  1854  shows  that 
the  Commissioners  of  the  Land  Office  were  l)y  that  act  authorized 
to  make  a  patent  to  Cheney  Ames  and  his  associates  of  certain 
lands  under  water  in  the  harl)or  of  East  Oswego,  on  the  condition 
that  certain  improvements  in  the  way  of  docks  and  wharves  be 
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constructed  within  ten  years  from  the  passage  of  the  act.    Section  1 
of  that  act  imposes  this  condition  in  the  following  terms: 

*****  and  any  part  of  the  land  sold  and  conveyed 
under  the  provisions  of  this  act,  in  front  of  which  a  pier  or 
breakwater,  exclusive  of  that  of  the  United  States,  is  not  built 
within  ten  years  from  the  passage  of  this  act,  shall  revert  to 
the  people  of  the  state." 

Pursuant  to  that  act  the  Commissioners  of  the  Land  Office  issued 
a  patent  to  Cheney  Ames  and  Orville  Itobinson  under  date  of  July 
jl9,  1854.  The  patent  leaves  blank  the  nnnilxT  of  years  within 
which  the  docks  or  wharves  should  be  ctmstructed.  It  is  my  opin- 
ion, however,  that  by  making  reference  to  the  statute  the  patent 
impliedly  contains  this  restriction,  and  as  it  appears  that  no  docks 
or  wharves  have  been  constructed  at  any  time,  there  is  a  violation 
of  the  condition  and  the  State  is  entitled  to  be  revested  with  com- 
l^lete  ownership.  The  limitation  thus  imposcnl  is  in  my  opinion 
a  condition  subsequent.  It  follows  that  in  order  to  revest  the  title 
to  the  patented  lands  in  the  State  a  proceeding  should  be  brought 
for  a  revocation  of  these  letters-patent  pursuant  to  law. 

From  the  facts  presented  it  would  seem  to  me  that  such  a  pro 
ceeding  can  be  successfully  maintained. 

I  herewith  return  the  blue  print  submitted  with  your  favor. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Aitorney-GeneraL 
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Barge  Canal  —  Bridges. 

Construction  of  Barge  canal  necessitating  the  removal  of  bridge 
over  Erie  canal  at  Main  street,  Lockport,  over  which  the 
tracks  of  the  International  Railway  Company  run,  and  erec- 
tion of  new  bridge  at  such  point.  Ownership  of  bridge  and 
steel  trusses  vests  in  the  State  and  not  the  railroad  company. 

(Niagara  Falls  Suspension  Bridge  Co.  v.  Gardner,  29  TJ.  C.  Q.  B. 
194;  Measons  Estate,  4  Watts   [Pa.],  341.) 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  April  20,  1910. 

Hon.  William  B.  Landretii,  Special  Deputy  Stale  Engineer, 
Lyon  Block,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  reply  herewith  to  your  coin- 
niunication  in  reference  to  the  bridge  over  the  Erie  canal  at  Main 
street,  Lockport,  N.  Y.  From  your  correspondence  and  the 
papers  submitted  to  me  it  appears  that  in  the  year  1903  the  Inter- 
national Railway  Company  made  application  to  the  Superintend- 
ent of  Public  Works  for  permission  to  lay  and  maintain  railway 
track  over  this  bridge  and  to  operate  upon  it  its  cars.  This  appli- 
cation was  granted  upon  the  condition  that  the  bridge  be  strength- 
ened and  adapted  for  such  use  by  the  railway  company  at  its  owii 
cost  and  expense,  all  work  in  connection  therewith  to  be  done  under 
the  supervision  of  the  Superintendent  of  Public  Works.  In  carry- 
ing out  this  work  the  railway  company  removed  certain  steel 
trusses  which  were  the  property  of  the  State  and  a  part  of  the 
bridge,  and  replaced  them  with  trusses  of  greater  strength  than 
those  removed. 

It  also  appears  that  in  connection  with  the  construction  of  the 
Barge  canal  it  will  be  necessary  to  build  at  this  point  an  entirely 
new  bridge  and  that  no  part  of  the  existing  bridge  can  be  utilized. 
The  railway  company  claims  that  the  existing  trusses  under  its 
tracks  belong  to  it  and  that  it  should  be  permitted  to  take  pos- 
session of  them  after  they  are  removed  from  the  canal  by  the 
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barge  canal  contractor.  You  request  my  opinion  as  to  whether 
these  trusses  are  the  property  of  the  company  or  of  the  State. 

It  seems  clear  to  me  that  this  bridge  is  real  estate.  It  is  a 
structure  permanently  affixed  to  the  land.  The  abutments  and  the 
approaches,  which  are  certainly  real  estate,  are  of  no  use  without 
the  bridge  connecting  them.  It  has  been  held  by  the  courts  that 
a  susi)ensi()n  bridge  across  the  Niagara  river  is  land.  (Niagara 
Falls  Suspension  Bridge  Company  v.  Gardner,  29  U.  C.  Q.  B. 
104.)  It  has  also  been  held  that  a  toll  bridge  erected  by  two  par- 
ries across  a  stream  between  their  lands  is  real  estate.  (Measou's 
Estate,  4  Watts  [Pa.]  341.)  I  do  not  find  any  expressions  of 
opinion  upon  this  precise  question  by  the  courts  of  this  State,  but 
I  have  no  doubt  that  they  would  hold  the  same  conclusion.  The 
improvement  of  this  property  hy  the  addition  of  heavier  trusses, 
which  are  for  all  practical  purposes  permanently  affixed  to  the 
prt)))erty,  vests  in  the  Stat(*  the  ownership  of  these  new  trusses.  In 
addition  there  is  also  to  be  considered  the  fact,  as  I  am  informed, 
that  the  railway  company,  Avhen  it  made  the  improvement,  secured 
possession  of  the  old  trusses  Avhich  were  removed.  The  written 
permission  given  to  the  railway  company  to  improve  and  use  this 
bridge  contains  no  mention  of  the  final  disposition  of  these  trusses 
in  case  the  bridge  should  be  taken  down  and  it  may  be  fairly  pre- 
sumed that  it  was  the  intention  of  the  parties  at  the  time  the  per- 
mission was  given  that  the  improvements  should  become  and 
remain  a  part  of  the  bridge  itself  and  belong  to  the  State. 

On  account  of  the  foregoing  considerations,  therefore,  I  am  of 
the  o])inion  that  this  bridge  and  the  whole  of  it,  including  the 
trusses  in  question,  is  the  property  of  the  State  and  may  be  dis- 
posed of  to  the  best  advantage  of  the  State  in  connection  with  the 
contemplated  improvement  of  the  canal. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Atton\ey -General. 


Digitized  by  VjOOQIC 


Eeport  of  the  Attorney-General.  559 

Barge  Canal  —  Contracts, 

xVrrangement  with  contractor  on  Contract  Xo.  12,  by  alteration 
order  for  deposit  of  material  from  Brewerton  cut,  in  Oneida 
river,  at  such  price  as  State  and  contractor  may  agree. 

^    (See  opinion  March  23,  1909,  p.  416,  Eeport.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  June  23,  1910. 

Hon.  Frank  IM.  Williams,  Stale  Engineer  and  Surveyor,  Albany, 
N,  y.; 

Dear  Sir. —  In  your  favor  of  the  15th  inst.,  you  request  my 
opinion  as  to  whether  it  is  legal  to  arrange  with  the  contractor  on 
Contract  No.  12,  for  the  depositing  of  material  excavated  from  the 
]Jrewertou  cut,  in  certain  pockets  of  the  Oneida  river  rather  than 
in  spoil  bank  as  provided  in  the  contract. 

I  respectfully  call  your  attention  to  my  opinion  of  March  23, 
1909,  to  Special  Deputy  State  Engineer  William  B.  Landreth,  in 
which  it  was  held  that  the  State  might,  under  the  provisions  of 
this  contract,  alter  the  slopes  by  increasing  the  same,  thereby  caus- 
ing further  transportation  of  excavated  material,  without  the  pay- 
ment of  any  extra  c()m])onsati()n  to  the  contractor,  inasmuch  as  such 
changes  were  within  the  contemjdation  of  the  i)arties  when  the 
agreement  was  signed.  The  pro])osition  that  is  now  submitted  to 
me,  however,  involves  the  ])lacing  of  (excavated  nuiterial  in  an 
entirely  different  place  and  at  an  increased  cost.  If  the  State  has 
<letermined  that  this  is  advisable  from  the  ])oint  of  view  of  the 
efficiency  of  the  canal  construction,  in  my  o])inion  it  is  legal  to 
change,  by  an  alteration  order,  the  plans  and  speciKcations  by 
ju'ovidii^g  for  the  deposit  of  excavated  nuit(M'ial  in  the  nuinner 
described  by  you  in  yonr  letter,  and  since  this  change  must  neces- 
sarily make  a  new  item  of  work  for  which  the  original  contract 
contains  no  item  ])rice,  the  State  may  agree  with  the  contractor 
u]ion  a  fair  price  therefor. 

Yours  very  truly, 

EDWARD  R.  O^AfALLEV, 

Attorney-GeneraL 
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Canal  Law  —  Chapter  350,  Laws  1910  —  Barge  Canal  Appropri- 
ations. 

Agreement  may  be  entered  into  between  the  Canal  Board  and  the 
Superintendent  of  Public  Works,  and  telephone  and  telegraph 
companies,  providing  that  such  corporations  may  have  an 
easement  over  State  canal  lands  for  the  erection  of  poles  and 
wires,  as  part  compensation  for  damages  occasioned  by  Barge 
canal  a])propriation. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  June  2 J],  1910. 

lion.  Frank  M.  Williams,  State  Engineer  and  Surveyor,  Albany, 
X.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  22d  inst.,  in 
which  you  ask  to  be  advised  as  to  whether  under  the  provisions  of 
chapter  ^oO,  Laws  of  1910,  the  Canal  Board  or  the  Superintend- 
ent of  l^ublic  Works  would  be  empowered  to  enter  into  an  agree- 
ment with  telephone  or  telegrai)h  companies  providing  for  an  ease- 
ment over  State  lands  for  the  purpose  of  erecting  poles  as  a  part 
payment  for  the  claims  of  such  companies  for  damages  by  reason 
of  appropriations  for  Barge  canal  purposes. 

Chapter  350  of  the  Laws  of  1910,  is  an  amendment  of  sub- 
division 3  of  section  15  of  chapter  13  of  the  Laws  of  1909,  entitled 
the  Canal  Law.  As  amended,  the  portion  of  section  15  applicable 
to  the  matter  under  consideration  reads  as  follows: 

**  Section  15.    General  powers. —  The  canal  board  may: 

3.  Determine  whether  any  lands,  taken  for  the  pur- 
})oses  of  the  canals,  may  be  sold  or  exchanged  for  other  lands 
beneficially  to  the  state,  and  in  all  cases  of  determination 
that  any  such  lands  may  be  so  sold  or  exchanged,  may  sell 
the  same,  or  may  exchange  the  same  for  other  lands  required 
for  the  purposes  of  the  canals,  and  in  order  to  carry  any  such 
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sale  or  exchange  into  effect  may  authorize  the  superintendent 
of  public  works  to  execute  and  deliver  to  the  purchaser,  in 
the  name  of  the  people  of  the  state,  a  quit-claim  deed  of  such 
lands." 

The  statute  above  quoted  clearly  authorizes  the  Canal  Board  to 
provide  for  the  sale  or  exchange  of  canal  lands  when  such  sale  or 
exchange,  within  constitutional  limits,  may  be  beneficial  to  the 
State,  the  sale  or  exchange  to  be  accomplished  by  the  execution 
and  delivery  of  a  quit-claim  deed  thereof.  It  is  my  opinion  that 
the  statute  means  further  that  the  Canal  Board  is  thereby  author- 
ized to  sell  or  exchange  an  easement  in  canal  lands  when  such  sale 
or  exchange  is  for  the  best  interests  of  the  State.  The  term 
"  lands  "  means,  of  course,  real  property  with  all  its  heredita- 
ments and  appurtenances,  and  while  an  ordinary  application  of 
this  section  would  mean  the  conveyance  of  the  fee  of  lands  appro- 
priated for  canal  purposes,  it  must  also  be  considered  to  provide 
for  the  conveyance  of  some  estate  less  than  a  fee,  to  wit,  in  this 
case,  the  conveyance  of  an  easement. 

1  am  therefore  of  the  opinion  that  the  Canal  Board  may  approve 
of  settlements  made  with  telegraph  or  telephone  companies  wherein 
it  is  provided  that  such  companies  shall,  subject  to  such  restrictions 
as  are  for  the  best  interests  of  the  canal  construction  and  operation, 
receive  as  part  consideration  for  the  settlement  of  their  claims  for 
damages  for  appropriated  lands,  quit  claim  deed  of  an  easement 
over  canal  lands  for  their  poles  and  wires. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-GeneraL 
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Barge  Canal  —  Contracts  —  Alteration  Orders. 
Extra  compensation  to  contractor  on  Contract  Xo.  29  for  additional 
coffer-dams,  pumping,  bailing  and  drainage  on  alteration 
order  Xo.  1,  being  payment  ft»r  the  extra  work  of  lengthening 
and  dc^epening  four  culverts.  State  may  compensate  con- 
tractor at  a  fair  price. 

STATE  OF  NEW  YORK. 

Attorxey-Gener-vl's  Office, 

Albany,  June  24,  1910. 

Hon.  Frank  M.  Williams,  State  Enr/ineer  and  Surveyor,  Albany, 
A.  r.; 

Dear  Sir. —  I  am  in  receipt  of  a  letter  dated  the  14th  inst.  from 
Si)ecial  Deputy  State  Engineer  William  B.  Landreth,  asking  for 
my  opinion  as  to  whether  the  State  can  pay  to  the  contractor  on 
barge  canal  contract  Xo.  20  extra  compensation  for  additional 
coffer-dams,  pumping,  bailing  and  draining,  necessitated  by  alter- 
ation Xo.  1  on  that  contract.  On  the  1st  of  April,  1910, 1  received 
from  the  Secretary  of  the  Canal  Board  a  letter  of  the  Maryland 
Dredging  and  Contracting  Company,  the  contractor  on  this  con- 
tract, dated  ^Nfarch  28,  1010,  protesting  against  this  alteration 
order. 

From  an  examination  of  that  })rotest  and  your  letter  of  April 
2fi,  1010,  with  its  enclosure,  and  the  letter  of  the  Special  Deputy 
above  referred  to,  it  a])pears  that  the  alteration  in  question  on  this 
contract  increases  the  length  and  depth  of  four  dive  culverts,  and 
that  this  deepening  and  lengthening  Avill  increase  the  amount  of 
coffer-dams,  pumping,  bailing  and  draining  required  at  these  cul- 
verts over  the  amount  required  at  the  same  place  under  the  original 
plans.  Under  this  contract  a  lump  sum  was  bid  for  all  of  the 
coffer-dams,  pumping,  bailing  and  draining.  By  the  provisions 
of  18s  of  the  special  s])ecifications  it  is  provided  that  "if  any 
coffer-dams,  pum])ing,  bailing  and  draining  is  required  for  por- 
tii/ns  of  the  work  other  than  those  included  in  the  above  list,  or  if 
any  is  required  at  any  of  these  structures,  etc.,  after  the  percentage 
allotted  for  that  portion  of  the  contract  has  been  estimated,  it  shall 
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be  done  by  the  contractor  and  the  payment  therefor  shall  be  con- 
sidered as  included  in  the  total  lump  sum  bid  for  coffer-dams, 
pumping,  bailing  and  draining." 

I  do  not  believe  that  this  provision  would  require  the  contractor 
to  furnish  the  extra  coffer-dams,  pumping,  bailing  and  draining 
necessitated  by  the  change  of  plans  embodied  in  alteration  order 
Xo.  1  without  additional  compensation,  nor  do  I  find  any  other 
lirovision  in  the  contract  or  specifications  which  requires  him  so 
to  do.  This  additional  cost  is  rather  pay  for  extra  work  than  extra 
pay  for  the  work  in  the  original  contract,  for  in  reality  the  alter- 
ation order  necessitates  labor  and  materials  under  this  head  in 
addition  to  that  covered  by  the  lump  sum  bid. 

I  am  therefore  of  the  opinion  that  the  State  may  agree  with  the 
contractor  for  the  payment  of  such  sum  for  this  additional  work 
as  is  fair  compensation  therefor. 

1  return  you  herewith  alteration  order  No.  1  and  suggest  that  in 
T'tise  an  agreement  is  reached  with  the  contractor  on  this  question, 
the  protest  heretofore  be  withdrawn  by  it  and  the  alteration  order 
as  a  whole  be  accepted. 

Yours  very  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General. 


Barge  Canal  —  Contracts, 

Contract  Xo.  43.  Construction  of  additional  junction  lock  at  Eome 
where  the  Barge  canal  crosses  the  Erie  canal.  Alteration 
order  may  be  issued  in  usual  form. 

STATE  OF  NEW  YORK. 

Attorney-Gexer^vl's  OfFIo'E, 

Albany,  Septemher  12,  1910. 

Hon.  Frank  M.  Williams^  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  a  letter  dated  the 
2nd  instant 'signed  by  Hon.  William  B.  Landreth,  Special  Deputy 
State  Engineer,  in  which  my  opinion  is  asked  as  to  whether  a 
certain  alteration  can  be  made  in  contract  Xo.  43. 
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It  appears  from  the  eoiniiiunication  that  the  work  provided  for 
under  this  contract  entered  into  with  the  M.  A.  Talbott  Company 
of  Baltimore,  ild.,  includes  the  excavating  of  the  canal  prism,  the 
constructing  of  two  guard  gates,  a  junction  lock  and  retention  dam 
at  Konie,  entrance  and  spillway  for  Nine  ^lilc  Creek,  two  highway 
l)ridgt»s,  dive  culverts  and  other  incidental  work  from  Oriskany 
Koad  to  Mud  Creek  just  west  of  Rome.  It  now  appears  desirable 
to  add  to  the  work  an  additional  junction  lock  where  the  Barge 
canal  crosses  the  present  Erie  canal  at  Home  at  a  jwint  within  the 
site  of  the  contract  as  defined  by  the  si)ecification. 

I  am  of  the  opinion  that  the  lock  may  he  constructed  under  this 
contract  by  an  alteration  order  in  the  usual  form.  Your  attention 
is  called  to  paragraph  6  of  the  contract  in  which  the  power  to  issue 
such  an  alteration  order  and  the  obligation  of  the  contractor  to 
follow  the  terms  thereof  are  set  forth.  I  have  been  informed  that 
the  contractor  raises  no  objection  to  the  issuance  of  the  order  and 
agrees  to  execute  the  same,  compensation  for  the  work  to  be  deter- 
mined, of  course,  by  the  item  prices  set  forth  in  the  original  con- 
tract, lender  these  circumstances  there  can,  of  course,  be  no  ques- 
tion as  to  the  legality  of  constructing  the  l<.>ck  in  this  manner. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  Homey-General. 


Ca  na  Is  —  Br  UIges. 
State  Engineer  may  in  construction  of  new  lift  bridge  over  the 
Erie  canal  at  Franklin  street,  city  of  Syracuse,  include  items 
for  signal  device  and  for  alteration  of  railroad  tracks,  etc. 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  September  14,  1910. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor,  Albany, 
N.  Y,: 
Dear  Sir. —  Replying  to  your  favor  of  the  12  th  inst.,  in  which 
you  ask  to  be  advised  as  to  whether  it  is  legal  for  you  to  include 
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in  the  plans  and  specifications  for  a  nevv  bridge  across  the  present 
canal  at  Franklin  street  in  the  city  of  Syracuse,  items  for  a  signal 
device  and  for  the  alteration  of  the  railroad  tracks  approaching 
the  bridge  and  the  track  itself  on  the  bridge,  I  beg  to  say  that 
the  construction  of  this  bridge  is  authorized  under  chapter  527 
of  the  Laws  of  1910.  There  exists  at  the  present  time  at  Franklin 
street  in  the  city  of  Syracuse  an  overhead  foot  bridge  built  and 
maintained  by  the  State  and  a  swing  bridge  used  as  a  railroad 
bridge  built  by  the  railroad.  I  am  advised  that  there  was  no 
highway  at  this  point  or  roadway  of  any  kind  prior  to  the  con- 
'  struction  of  the  canal,  or  prior  to  the  20th  day  of  April,  1839. 
It  would  seem,  therefore,  that  under  sections  121  and  126  of  the 
Canal  Law,  there  is  no  obligation  upon  the  State  for  the  con- 
struction of  any  bridge  at  this  point  other  than  that  created  by  the 
special  act  above  mentioned. 

In  this  act  provision  is  made  for  the  contribution  of  $17,000 
each  by  the  city  of  Syracuse  and  the  Kome,  Watertown  &  Ogdens- 
burg  Railroad  Company,  or  the  New  York  Central  &  Hudson 
Kiver  Railroad  company,  as  lessee  of  the  Rome,  Watertown  & 
Ogdensburg  Railroad  Company.  The  act  contains  the  following 
provision : 

"  *     *     *     The  Superintendent  of  Public  Works  is  au- 
thorized to  construct  a  lift  or  hoist  bridge  over  the  Erie  Canal 
at  Franklin  Street  in  the  City  of  Syracuse  together  with  the 
necessary  machinery  for  operating  the  same  to  replace  the 
present  overhead  foot  bridge  and  the  swing  bridge  used  as  a 
railroad  bridge  at  that  point  according  to  plans  and  specifica- 
tions to  be  prepared  by  the  State  Engineer  and  Surveyor." 
The  determination  of  what  constitutes  the  necessary  machinery 
for  operating  the  bridge  is  purely  an  engineering  one.     It  would 
seem,  therefore,  that  the  State  Engineer  might  legally  include  these 
matters  if  he  determines  that  they  are  essential  to  the  construction 
of  the  bridge.     On  the  other  hand,  if  he  should  deem  them  un- 
necessary or  not  within  the  meaning  of  the  statute  and  should 
eliminate  these  items  from  the  plans  and  specifications,  it  is  my 
judgment  that  he  may  legally  so  do. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 
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Barge  Canal  —  Contracts. 
State  Engineer  and  Survevor  may  isj^ue  alteration  order  on  Con- 
tract Xo.  43,  providing  for  the  construction  of  a  highway 
bridge  at  Mill  street,  made  necessary  by  negotiations  between 
the  State  and  the  Xew  York  Central  Railroad  and  the  Utica 
&  Mohawk  Valley  Railroad. 

statp:  of  xew  york. 

Attorn  ey-Gexer.vl's  Office, 

Albaxy,  September  24,  1910. 

Hon.  Frank  M.  Williams,  State  Engineer  and  Surveyor,  Athany, 
N,  Y,: 

Dear  Sir. —  T  have  your  favor  of  the  20th  inst.,  in  which  you 
request  my  opinion  as  to  whether  it  is  legal  for  the  State  to  in- 
clude in  an  alteration  order  to  Contract  Xo.  43  the  construction  of 
a  superstructure  on  a  certain  highway  bridge. 

It  appears  from  your  communication  that  at  present  Contract 
Xo.  43  does  not  contain  any  provisions  for  the  construction  of  the 
superstructure  for  a  highway  bridge  at  ilill  street,  but  only  for 
the  construction  of  abutments,  and  that  it  was  originally  intended 
to  provide  for  this  construction  work  in  a  separate  contract,  to  be 
numbered  83.  At  the  ])oint  where  this  bridge  is  to  be  constructed 
the  channel  of  the  new  Barge  canal  crossc^s  the  highway  at  a  point 
south  of  the  crossing  of  this  highway  over  the  ^fohawk  river.  At 
the  present  time  there  is  a  provision  in  the  contract  recpiiring  the 
contractor  to  maintain  traffic  at  this  crossing  and  build  temporary 
structures  if  necessary.  It  would  be  possible  however  for  the 
contractor  to  postpone  the  work  on  the  canal  near  the  side  of  the 
bridge  so  as  to  reduce  the  cost  of  the  maintenance  of  traffic  to  a 
low  figure.  It  now  appears  necessary,  because  of  negotiations  antl 
arrangements  entered  into  by  the  State  with  the  Xew  York  Central 
&  Hudson  River  Railroad  Company  and  the  T'tica  &  Mohawk  Val- 
ley Railroad  Company,  to  have  this  highway  bridge  constructed 
at  the  present  time  to  the  end  that  certain  fills  may  be  made  where 
the  new  tracks  of  the  Utica  &  Mohawk  Valley  Railroad  will  cross 
the  channel  of  the  Mohawk  river.     These  fills  will  necessitate  the 
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cutting  of  the  channel  of  the  Barge  canal  in  order  to  provide  for 
the  waters  of  the  river.  It  follows  that  the  construction  of  this 
highway  bridge  is  deemed  to  be  desirable  at  the  present  time. 

The  contractor  is  willing  to  accept  an  alteration  order  for  the 
construction  of  this  superstructure  at  contract  prices  for  reinforced 
concrete,  metal  reinforcements  and  structural  steel,  and  to  accept 
your  estimate  of  prices  for  creosoted  lumber,  wood  block  pavement 
and  lattice  railing,  for  which  Contract  No.  43  contains  no  item 
prices.  If  the  work  is  constructed  under  an  alteration  order  the 
bridge  can  be  completed  in  from  two  to  four  months  earlier  than 
if  it  were  constructed  by  a  separate  contract,  and,  as  I  am  in- 
formed by  your  department,  at  a  saving  to  the  State. 

It  is  my  opinion  that  an  alteration  order  may  be  issued  pursuant 
to  the  provisions  of  paragraph  6  of  Contract  No.  43,  providing 
payment  for  the  work  on  the  basis  of  item  prices  of  the  original 
bid  so  far  as  the  same  are  applicable,  and  where  there  are  no  item 
prices  applicable,  by  mutual  agreement. 

It  is  urged  that  because  this  particular  piece  of  work  was  not 
in  the  original  contract  the  State  is  not  authorized  in  issuing  this 
alteration  order  because  there  has  been  no  advertisement  as  pro- 
vided by  the  Barge  Canal  Act.  I  do  not  think  that  this  contention 
is  well  founded.  It  must  be  borne  in  mind  that  this  contract  con- 
taining paragraph  6  is  a  part  of  the  original  advertisement,  and 
so  when  a  contractor  bid  upon  the  work  to  be  done  thereunder  it 
must  be  deemed  to  have  based  that  bid  upon  the  powers  of  the 
State  reserved  in  that  contract,  and  since  the  power  was  reserved 
to  make  additions  to  the  plans  and  specifications,  increasing  the 
quantities  in  the  engineer's  estimate,  the  power  so  to  do  w^as 
advertised,  and  in  my  opinion  may  be  deemed  an  advertisement 
of  this  work. 

Yours  very  truly, 

EDWARD  R.  O'MALLF.V, 

Attorney-General, 
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Barge  Canal — Contract, 
Repair  of  culverts  Contract  Xo.  60,  in  widening  and  deepening 
prism  of  canal  west  of  Rcx»hester,  done  by  direction  of  the 
Superintendent  of  Public  Works,  in  order  to  preserve  the 
structures,  and  the  subsequent  building  of  new,  is  emergency 
work,  and  the  expense  chargeable  to  Barge  canal. 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  October  1,  1910. 

lion.  Frank  il.  Williams,  State  Engineer  and  Siirt^eyor,  Albany, 
N.  Y.: 

Dear  Sir. —  Sometime  ago  you  requested  to  be  advised  as  to 
whether  certain  expenses  incurred  by  the  Superintendent  of  Public 
Works  upon  the  canals  are  properly  chargeable  to  Barge  canal 
funds. 

The  first  question  involved  the  expense  of  the  reconstruction  of 
several  culverts  on  contract  GO,  and  the  second  the  repairs  to  the 
Durhamville  culvert.  I  am  advised  by  the  Superintendent  of 
Public  Works  that  the  second  question  has  been  closed  and  that 
the  expense  has  been  charged  by  the  Superintendent  of  Public 
Works  to  the  maintenance  and  repair  fund  under  his  control. 

As  bearing  upon  the  first  question,  the  following  facts  appear 
in  vour  communication.  On  contract  60  west  of  the  citv  of  Roch- 
ester  the  Barge  canal  follows  closely  the  line  of  the  present  Erie 
canal.  At  various  places  beneath  the  old  canal  culverts  existed. 
In  the  plans  for  the  new  channel  the  old  prism  was  widened  and 
deepened  but  the  culverts  were  not  rebuilt.  It  seems  to  have  been 
considered  suflScient  to  merely  extend  these  culverts  to  meet  the 
requirement  necessitated  by  the  increased  width.  In  most  cases 
the  upper  portions  of  the  old  culverts  were  strengthened  by  a  casing 
of  concrete  or  a  blanket  of  clay  puddle  but  no  attempt  was  made  to 
rebuild  or  strengthen  the  bottoms  or  floors  of  the  structures.  Dur- 
ing the  season  of  navigation  of  1909  there  were  two  successive 
breaks  through  the  bottom  of  one  of  these  culverts,  caused  by  the 
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operations  of  the  contractor  in  rebuilding  the  canal,  as  a  result  of 
which  the  floor  of  the  structure  was  subjected  to  increased  water 
pressure. 

The  Superintendent  of  Public  Works  through  the  Western  Divi- 
sion of  his  department  caused  repairs  to  be  immediately  made. 
The  break  was  of  such  a  nature  that  prompt  action  was  necessary 
not  only  to  preserve  the  canal  structures  from  further  damage  but 
also  to  check  the  continuance  of  damage  to  surrounding  property 
of  private  owners.  The  contract  for  this  section  of  the  improve- 
ment had  not  been  completed.  The  contractor  was  still  in  posses- 
sion of  the  site  of  this  work.  Subsequently  it  was  determined  to 
change  the  method  of  construction  in  respect  to  these  culverts  by 
building  new  structures  instead  of  lengthening  out  the  old  ones. 

I  am  of  the  opinion  that  such  work  is  in  the  nature  of  emergency 
work  necessarily  incident  to  Barge  canal  construction  and  properly 
chargeable  to  the  fund  provided  therefor.  The  funds  provided  for 
the  use  of  the  Superintendent  of  Public  Works  for  repairs  and 
maintenance  were  not  in  my  opinion  ever  intended  to  be  used  for 
work  so  intimately  connected  with  the  Barge  canal  improvement 
as  was  the  work  under  consideration. 

I  cannot  close  this  opinion,  however,  without  calling  your  atten- 
tion to  certain  facts  reported  to  the  Superintendent  of  Public 
Works  by  distinguished  engineers  of  the  State  and  by  the  Superin- 
tendent of  the  Western  Division  in  the  Department  of  Public 
Works.  An  examination  of  these  reports  discloses  that  in  the 
opinion  of  these  gentlemen  the  work  of  the  contractor  in  and  about 
these  old  culverts  was  not  performed  in  a  workmanlike  manner 
nor  according  to  the  plans  and  specifications.  If  this  is  so,  and 
if  the  breaks  in  these  culverts  occurred  by  reason  of  the  contractor's 
imperfect  and  improper  workmanship  then  the  expense  of  repair- 
ing the  damage  should  be  charged  to  him.  This,  of  course,  is  a 
question  of  fact  upon  which  I  cannot  pass  but  which  I  have  taken 
the  liberty  of  calling  to  your  attention. 

Very  resj>ectfully  yours, 

EDWARD  R.  O'MALLEY, 

AttoTmey-General. 
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Barge  Canal  —  Bridges  —  Highways. 
liaising  of  highway  bridge  over  Seneca  river  near  Weedsport  at 
expense  of  State.     Cost  of  maintenance  to  rest  upon  towns 
of  Conquest  and  ifentz. 

STATE  OF  NEW  YORK 

Attorney-Gener.\i/s  Office, 

Albany,  Xoirmber  15,  1910. 

Hon.  Frank  M.  Willlvms,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir.— Under  date  of  October  31,  1910,  Hon.  William  B. 
Landreth,  Special  Deputy  State  Engineer,  has  requested  my 
opinion  as  to  where  the  burden  of  the  cost  of  maintenance  will  rest 
after  certain  changes  are  made  in  a  highway  bridge  over  the  Seneca 
river  near  Weedsport. 

It  a})pears  that  under  the  provisions  of  contract  22  this  bridge, 
which  is  known  as  Free  Bridge  and  is  located  fcmr  miles  west  of 
Weedsport,  is  to  be  raised  at  the  expense  of  the  State.  The  changes 
in  the  construction  are  such  that  the  south  span  is  elevated  at  both 
ends  nine  feet  while  the  north  span  is  elevated  at  the  south  end 
nine  feet  and  at  the  north  end  nothing.  The  grade  of  this  span 
after  the  changes  will  be  five  per  cent.  The  approach  at  the  north 
end  of  the  bridge  is  unchanged  while  the  approach  at  the  south  end 
is  increased  to  a  five  per  cent,  grade.  Tt  is  claimed  that  travel  over 
the  planking  of  the  north  span  at  a  five  per  cent,  grade  will  be 
much  more  difficult  than  over  a  dirt  road  on  the  same  grade,  and 
that  the  plank  floor  will  wear  out  much  more  rapidly  for  that 
reason,  thus  increasing  the  cost  of  maintenance. 

This  bridge  was  constructed  and  is  maintained  by  the  towns  of 
Conquest  and  ilentz. 

The  Superintendent  of  Highways  of  the  county  of  Cayuga  has 
requested  that  both  sides  be  raised  to  the  same  height. 

The  questions  asked  are  whether,  if  the  State  places  both  spans 
in  a  horizontal  position  so  that  the  difficulty  to  travel  and  cost  of 
maintenance  will  not  be  increased  over  present  conditions,  future 
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repairs  and  maintenance  will  be  a  burden  in:)on  the  State  or  the 
town  by  which  the  bridge  was  built,  and  whether,  if  only  the  south 
span  is  raised  and  the  north  span  placed  on  a  five  per  cent,  grade, 
as  shown  on  the  plans,  the  cost  of  maintenance  will  be  borne  by 
the  State  or  the  town. 

The  Barge  Canal  Act  contains  no  provision  for  the  maintenance 
of  bridges  built  pursuant  to  the  improvement  therein  directed. 
The  Canal  Law,  article  8,  contains  provisions  concerning  the  main- 
tenance of  bridges  at  public  expense,  but  such  provisions  apply  only 
to  road  and  street  bridges  over  the  canals  in  all  places  where  such 
bridges  were  constructed  prior  to  the  20th  day  of  April,  1839. 
The  present  charge  of  maintaining  this  bridge  rests  upon  the  to^vns 
of  Conquest  and  Mentz  in  w^hich  it  is  located  because  of  the  pro- 
visions of  section  250  of  the  Highway  Law,  and  while  it  is  true 
that  the  Barge  canal  improvement  is  being  carried  along  the  thread 
of  the  stream  of  the  Seneca  river  and  necessitates  the  changes  in 
this  bridge  above  discussed  and  that  such  changes  are  made  and  to 
be  made  as  the  result  of  the  directions  of  the  Barge  Canal  Act, 
the  Legislature  docs  not  seem  to  have  relieved  the  towns  of  the 
maintenance  of  such  structures  after  the  changes  so  designated 
have  been  made.  It  must  follow,  therefore,  that  in  both  of  the 
cases  submitted  in  the  above  questions  the  cost  of  the  maintenance 
of  the  bridge  must  rest  upon  the  towns  as  heretofore  until  the 
Legislature  has  specifically  relieved  them  of  that  liability. 
Yours  very  truly, 

EDWARD  R.  0'J[ ALLEY, 

Atforncy-GencraL 
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Barge  Canal  —  Highway  Bridges. 
Expense  of  highway  bridge  Three  River  Point  to  be  charged  as 
in  case  of  other  highway  bridges  over  navigable  rivers  in 
course  of  canal  improvement,  to  IJarge  canal  fund. 

STATE  OF  XEW  YORK. 

Attoeney-Gexeral's  Office, 

Albaxy,  December  30,  1910. 

Hon.  Fraxk  M.  Williams,  Slate  Engineer  and  Surveyor,  Albany, 
N.  Y.: 
Dear  Sir. —  Replying  to  your  favors  of  the  5th  and  21st  inst., 
in  which  you  ask  to  be  advised  as  to  whether  a  certain  highway 
bridge  at  Three  River  Point  should  be  paid  for  from  funds  appro- 
priated for  Barge  canal  purposes,  I  beg  to  render  you  the  following 
opinion : 

From  affidavits  of  old  residents  in  the  vicinity  of  this  bridge, 
heretofore  presented  to  this  office,  and  from  a  report  made  to  you 
by  Mr.  Guy  ^[oulton,  Division  Engineer  for  the  Middle  Division, 
it  appears  that  there  exists  at  Three  River  Point  a  bridge  called  a 
tow-path  bridge  crossing  the  Oneida  river.  The  structure  serves 
as  a  cross-over  bridge  for  animals  towing  boats  in  the  Oswego 
canal.  It  seems  that  prior  to  the  construction  of  this  bridge  there 
had  existed  at  a  point  a  short  distance  easterly  from  the  location 
of  the  structure  a  highway  bridge  connecting  highways  in  the  towns 
of  Schroeppel  and  Clay  in  the  counties  of  Oswego  and  Onondaga. 
In  the  improvement  of  the  Oneida  river,  known  as  the  Oneida  river 
improvement,  this  old  bridge  was  destroyed  by  the  State.  One  of 
the  affiants  above  mentioned  stated  that  he  purchased  the  materials 
in  the  old  bridge  at  the  time  of  its  destruction.  The  highways  on 
both  the  north  and  south  sides  of  the  river  were  diverted  toward 
the  west  so  as  to  connect  with  the  new^  tow-path  bridge  already  men- 
tioned. From  that  time  to  the  present  the  highway  traffic  upon 
those  highways  has  passed  the  Oneida  river  by  means  of  this  tow- 
path  bridge. 
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Since  in  the  Barge  canal  improvement,  work  upon  which  is  being 
conducted  at  this  point  in  the  Oneida  and  Seneca  rivers,  no  pro- 
vision is  made  for  a  tow-path,  it  is  not  necessary  to  build  or  main- 
tain a  tow-path  bridge  at  this  point  and  there  is,  therefore,  no 
obligation  on  the  part  of  the  State  to  rebuild  this  structure  unless 
it  is  to  be  considered  a  public  highway  bridge.  • 

The  Barge  Canal  Act  contains  the  following  clause: 

"  Xew  bridges  shall*  be  built  over  the  canals  to  take  the 
place  of  existing  bridges  wherever  required  or  rendered  neces- 
sary by  the  new  location  of  the  canals.'' 

Under  this  provision  of  the  statute  the  State  is  engaged  in 
building  or  rebuilding  highway  bridges  across  the  Oneida  and 
Seneca  rivers  at  points  where  the  Barge  canal  improvement  re- 
quires such  changes.  In  the  estimate  of  the  probable  cost  of  the 
canal  improvement  made  in  1903,  upon  the  basis  of  which  the 
$101,000,000  bond  issue  was  authorized,  an  item  was  included  for 
the  probable  cost  of  the  reconstruction  of  this  among  other  bridges. 

From  the  facts  as  set  forth  in  evidence  submitted  to  me  and 
above  referred  to,  I  cannot  see  any  reason  for  making  any  dis- 
tinction between  this  bridge  and  other  public  highway  bridges 
across  navigable  rivers  in  the  pathway  of  the  canal  improvement. 

I  am,  therefore,  of  the  opinion  that  this  bridge  may  be  recon- 
structed in  the  usual  way  and  that  the  expense  thereof  may  be 
charged  to  the  Barge  canal  fund. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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OPINIONS  RENDERED  THE  CANAL  BOARD. 


Barye  Canal  —  Conlracts. 

Contract  Xo.  04.  Appropriation  by  State  of  lands  in  the  village 
of  J^Iiddleport,  Niagara  county,  adjoining  the  Blue  Line  of 
the  Erie  canal,  in  order  to  provide  facilities  for  public  dockage 
in  village. 

STATE  OF  NEW  YORK. 

Attorney-Gener.vl's  Office, 

Albany,  September  12,  1910. 

To  the  flonorahle.  The  Canal  Boanh  Albani/,  X.  Y.: 

Gentlemen. —  Pursuant  to  a  resolution  of  your  honorable  body, 
passed  on  the  9th  day  of  August,  directing  me  to  investigate  the 
question  of  the  legality  of  the  appropriation  of  certain  lands 
dc'scril)ed  in  a])pr{)priati<>n  map  Xo.  253.*5,  contract  64,  I  took  the 
liberty  of  calling  on  the  State  Engineer  for  further  facts  with 
reference  to  this  question.  From  all  the  information  before  me  it 
appears  that  the  property  described  in  the  appropriation  lies  in  the 
village  of  ^liddleport,  in  the  county  of  Niagara,  and  immediately 
adjoins  the  present  blue  line  of  the  Erie  canal  on  the  north  and 
includes  Vernon  street  on  the  west.  At  this  point  in  the  canal  an 
alteration  in  the  original  ])lans  for  the  improvement  was  made  ?<► 
as  to  change  jn-eviously  designated  slope  wall  to  a  vertical  wall 
with  a  concrete  facing  and  top.  These  changes  were  made  to 
provide  facilities  for  public  dock  within  the  business  center  of  the 
village,  and  the  j)oint  where  the  changes  are  being  made  is  the  only 
available  location  for  such  a  dock.  It  appears  that  without  the 
aj)propriation  of  additional  lands  it  will  be  practically  impossible 
to  make  use  of  this  dock.  It  is  therefore  proposed  by  the  appro- 
priation of  the  lands  described  in  map  No.  2533  to  acquire  suffi- 
cient lands  to  make  this  dock  available  for  the  free  use  of  all  the 
public. 
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It  is  my  opinion  that  the  State  may,  pursuant  to  the  provisions 
of  section  4,  chapter  147,  of  the  Laws  of  1903,  as  amended,  appro- 
priate the  lands  described  in  the  above  mentioned  parcel  map  Ko. 
2533  if  such  lands  are  necessary  for  the  free  and  perfect  use  by  the 
public  of  the  dock  structures. 

1  return  herewith  the  tracing  referred  to. 
Eespectfully  yours, 

EDWAED  R  O'MALLEY, 

Attorney-General. 


Barge  Canal  —  Contract  14  —  Appropriation  of  Land. 

Crescent  Ice  Company  must  abide  by  contract  made  with  Canal 
Appraiser  regarding  date  from  which  interest  shall  run,  in 
appropriation  of  lands  described  in  maps  733,  975,  1323, 
1324,  1325. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  October  13,  1910. 

To  the  Honorable/ The  Canal  Board,  Albany,  N.  Y.: 

Gentlemen. —  Pursuant  to  a  resolution  of  your  honorable  body 
passed  on  the  29th  of  September,  1910,  I  have  made  an  examina- 
tion of  the  petition  of  the  Crescent  Ice  Company,  in  which  the 
petitioner  asks  for  the  allowance  of  interest  on  a  certain  contract 
of  settlement  made  by  that  company  with  the  special  examiner  and 
•appraiser  for  payment  of  lands  described  in  maps  Xos.  733,  97r), 
1323,  1324  and  1325,  contract  Xo.  14.  It  appears  that  the 
petitioner  desires  interest  upon  the  amount  of  settlement  as  agreed 
upon  from  the  date  of  the  service  of  the  notices  of  appropriation 
instead  of  from  the  date  of  actual  occupancy  of  the  parcels,  as 
certified  by  the  State  Engineer.  The  contract  in  this  case,  dated 
the  21st  day  of  December,  1909,  and  signed  by  the  Crescent  Ice 
Company  and  H.  J.  Donaldson,  contains  the  usual  clause  with 
reference  to  payment  of  interest  which  reads  as  follows : 
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"  *  *  *  The  said  owner  shall  be  entitled  to  receive 
from  the  State  the  sum  of  $36,000  with  interest  thereon  from 
the  date  of  actual  occupancy  by  the  State  of  the  premises  in 
question,  the  said  date  to  be  fixed  and  determined  by  the  State 
Engineer  and  Surveyor  and  by  him  certified  to  the  Comp- 
troller and  interest  from  the  date  aforesaid  shall  be  certified 
by  the  Canal  Board  to  the  (\)mptroller  for  payment  acci^rd- 
ing  to  the  terms  and  conditions  of  chapter  195  of  the  laws  of 
1908  and  chapter  ?,():>  of  the  Laws  of  1906/' 

The  brief  of  counsel  for  the  petitioner  discusses  at  considerable 
length  the  question  of  the  allowance  of  interest,  arguing  that  the 
date  of  actual  occupancy  as  used  in  the  act  and  as  the  basis  for  the 
computation  of  interest  is  the  same  date  as  the  date  of  the  service 
of  the  notices  of  appropriation  on  the  grcmnd  that  the  statute  has 
made  the  date  of  the  service  of  the  notices  of  appropriation  con- 
clusive evidence  of  the  entry  upon  and  approj>riati(m  of  the  prop- 
erty by  the  State.  However  that  may  be,  it  is  my  opinion  that  the 
contract  of  settlement  is  conclusive  upon  the  petitioner  and  that 
if  it  accepts  the  amount  agreed  upon  as  the  fair  value  of  the 
property  it  must  abide  by  the  further  provision  of  the  contract 
which  fixes  the  date  from  which  interest  shall  run  as  the  date 
certified  by  the  State  Engineer  and  Surveyor  to  be  the  date  of 
actual  occupancy.  It  is  alh^ged  that  the  Ice  Company  supposed 
that  the  date  of  occupancy  was  the  same  as  the  date  of  the  service 
of  the  notice  of  appropriation,  but  there  is  no  charge  of  fraud  or 
misrepresentation,  and  under  these  circumstances  in  my  opinion 
the  contract  provisions  should  bind  the  parties.  The  same  position 
was  taken  by  this  department  in  the  matter  of  map  Xo.  982,  Hoy, 
Monroe  county. 

I  return  herewith  the  agreement  made  w^'th  this  company  by 
the  special  examiner  and  appraiser,  brief  submitted  by  ^lessrs. 
W.  J.  &  W.  C.  Roach  on  behalf  of  the  company,  affidavit  of  Law- 
rence Shaughnessy,  petition  of  Lawrence  Shaughnessy  and  state- 
ment of  Lawrence  Shaughnessy. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney 'General. 
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OPINIONS  RENDERED  THE  COMMISSIONERS  OF  THE 

CANAL  FUND. 


State  Finance  Law  —  Sections  8,  62  —  Canal  Fund  Deposits  — 

Bonds. 

Banking  institutions  designated  by  the  State  Treasurer  and  Comp- 
troller as  depositories  of  State  moneys,  may  give  one  bond  as 
security  of  deposits  of  both  general  and  canal  funds,  to  be 
filed  with  the  State  Treasurer. 

STATE  OF  NEW  YORK. 

Attobney-Genera^l's  Office, 

Albany,  January  4,  1910. 

To  the  Honorable,  The  Commissioners  of  the  Canal  Fund,  Albany, 
N.  Y.: 

Sirs. —  I  beg  to  reply  herewith  to  your  request  for  my  opinion 
as  to  whether  or  not  under  the  existing  law  a  banking  institution 
which  is  a  depository  of  both  general  funds  and  canal  funds  can 
give  one  bond  to  secure  the  deposits  of  both  funds. 

Security  is  required  to  be  given  for  deposits  of  general  funds 
by  the  provisions  of  section  8  of  the  Finance  Law  as  follows : 

"  Banks  designated  for  the  deposit  of  State  moneys  under 
the  provisions  of  this  section  shall  before  deposits  are  made 
severally  execute  and  file  with  the  treasurer  a  bond  to  the 
State  in  such  form  and  with  such  sureties  for  such  sum  as 
may  be  prescribed  and  approved  by  the  treasurer  and  comp- 
troller, for  the  safe  keeping  and  prompt  payment  of  such 
moneys  on  legal  demand  therefor  with  interest  at  the  rate 
agreed  upon,  or  may  in  lieu  of  such  surety  bond  deposit  with 
the  comptroller  outstanding  unmatured  bonds  issued  by  the 
State  of  New  York    *    *    *" 

In  the  same  manner  security  is  required  for  deposits  of  canal 
funds.     Section  62  of  the  Finance  Law  provides  that  the  Com- 
19 
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missioners  of  the  Canal  Fund  may  deposit  the  moneys  belonging 
to  that  fund  in  banking  institutions  and  that  they  "  may  require 
security  for  the  deposit  of  such  moneys  by  surety  undertaking  or  a 
deposit  of  bonds  issued  by  the  State  of  Xew  York  in  the  same 
manner  as  is  provided  by  section  eight  of  article  two  of  this 
chapter." 

Thus  substantially  the  same  requirements  are  made  for  security 
for  deposits  of  both  the  general  fund  and  the  canal  fund.  In  case 
any  one  banking  institution  happens  to  be  designated  by  the  treas- 
urer and  comptroller  as  a  depository  of  general  funds  and  also  by 
the  Commissioners  of  the  Canal  Fund  as  a  depository  of  canal 
funds,  there  is,  in  my  opinion,  no  legal  objection  to  having  that 
banking  institution  give  one  bond  to  secure  deposits  of  both  funds. 
Under  the  provisions  of  section  8  and  62  as  quoted  above,  these 
bonds  should  be  filed  with  the  treasurer. 

I  inclose  herewith  a  typewritten  form  as  requested  for  both  the 
surety  bond  and  the  assignment  of  State  bonds. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 


OPINIONS  RENDERED  THE  STATE  ADJUTANT- 
GENERAL. 


Poor  Law  (Consolidated)  — Section  80.   . 

Statute  for  relief  of  indigent  soldiers,  sailors  or  marines,  applies 
to  ^^  family  '^  as  living  as  one  household,  without  regard  to 


STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  January  22,  1910. 

Hon.  Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  the 
19th  inst,  with  which  you  forwarded  to  me  a  letter  from  Tunis  D. 
Seaman,  Chairman  of  Relief  Committee  of  G.  A.  R.  Post  No.  82, 
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asking  for  my  constr-action  of  section  80  of  the  Consolidated  Poor 
Law  so  far  as  it  applies  to  the  support  of  '*  families  "  of  indigent 
soldiers,  sailors  and  marines. 

Article  6  of  the  Poor  Law  reads  in  part  as  follows :  "  No  poor 
or  indigent  soldier,  sailor  or  marine  who  has  served  in  the  military 
or  naval  service  of  the  United  States,  nor  his  family,  nor  the 
families  of  any  who  may  be  deceased,  shall  be  sent  to  any  alms- 
house, but  shall  be  relieved  and  provided  for  at  their  homes  in  the 
city  or  town  where  they  may  reside,  so  far  as  practicable,  provided 
such  soldier,  sailor  or  marine,  or  the  families  of  those  deceased, 
are,  and  have  been  residents  of  the  State  for  one  year."  .The 
question  is  now  asked  if  the  term  "  families  "  as  used  in  the  above 
section  will  include  children  that  have  arrived  at  the  age  of  twenty- 
one  years,  or  is  it  of  limited  application,  to  only  those  children 
that  are  under  sixteen  years  of  age  ? 

The  word  '"^  family  "  as  used  in  different  statutes  has  been  con- 
strued by  several  courts  in  various  ways,  but  the  current  of  au- 
thority construes  it  to  mean  "  a  collective  body  of  persons  who  live 
in  one  home,  under  one  head  or  manager,''  and  adopting  this  con- 
struction the  word  **  family  "  as  used  in  section  80,  supra,  would 
include  all  the  members  of  the  family  at  the  time  the  relief  is 
furnished,  whether  they  be  under  or  over  the  age  of  twenty-one 
years.  It  might  include  a  father  or  mother,  or  a  crippled,  sick  or 
demented  child  of  any  age.  I  do  not  think  it  would  include  a 
child  that  had  grown  to  manhood  or  womanhood  and  who  had 
separated  from  the  home  and  had  formed  other  relations,  or  in 
any  manner  become  disconnected  with  the  family  of  the  soldier, 
sailor  or  marine,  nor  would  it  include  a  parent  who  has  a  home 
of  his  or  her  own,  separate  and  distinct  from  that  of  the  veteran. 

*^  A  Sim  or  daughter  of  a  parent,  residing  with  the  parent,  does 
not  cease  to  be  a  member  of  the  family  when  he  or  she  respectively 
arrives  at  the  age  of  twenty-one  or  eighteen,  from  that  fact  alone. 
They  must  have  ceased  to  reside  with  their  parents  in  order  to 
break  the  family  relation." 

Chicago  &  X.  W.  Ry.  Co.  v.  Chisholm,  79  111.  584,  587. 

The  relation  existing  between  such  persons  residing  together  as 
a  family  must  be  of  a  permanent  and  domestic  character,  not  abid- 
ing together  temporarily  as  strangers. 
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The  purpose  of  the  statute  under  consideration  was  to  save  the 
old  soldier^  sailor  or  marine,  and  his  f amily,  from  the  humiliation 
which  would  follow  their  becoming  inmates  of  an  almshouse  and 
thus  placed  upon  a  level  with  a  common  pauper^  and  it  is  needless 
to  say  that  in  most  instances  the  old  soldier  would  feel  the  humilia- 
tion just  as  keenly  to  have  his  relatives  and  those  associated  with 
him  closely  by  family  ties  taken  to  such  almshouse,  as  if  he  were 
to  go  himself. 

I  am  therefore  of  the  opinion  that  the  statute  referred  to  was 
intended  to  apply  to  all  the  children  or  other  relatives  of  the 
soldier,  sailor  or  marine,  who  belong  to  his  family  as  above  indi- 
cated,  without  regard  to  their  ages. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 


Pensions  —  Naval  Militia. 

Authority  of  Adjutant  General  to  consider  claim  of  T.  H.  Froelich 
for  pension  for  injury  received  while  raising  an  anchor  prior 
to  a  cruise  of  the  "  New  Hampshire." 

(Chapter  559,  Laws  1893,  section  129,  repealed  by  chapter  212, 
Laws  1898,  sections  1G2,  169.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  February  19,  1910. 

Hon.  Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  Jan- 
uary 28th,  with  enclosures,  relating  to  the  application  of  one  T.  H. 
Froelich  for  a  pension  for  an  injury  incurred  by  him  on  August 
19th,  1893,  and  my  opinion  is  requested  whether  you  can  give  con- 
sideration to  such  claim  at  this  time. 

It  is  disclosed  by  the  papers  forwarded  to  me  that  Mr.  Froelich, 
was  assisting  in  raising  an  anchor  prior  to  a  cruise  of  the  New 
Hampshire,  at  the  time  above  stated;  the  hook  of  the  deck  tackle 
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parted  and  he  received  a  compound  fracture  of  the  leg  and  was  laid 
up  in  the  hospital  for  several  weeks,  and  has  never  recovered. 
Some  spinal  trouble  developed  after  the  injury  and  he  is  unable  to 
do  much  work,  and  is  almost  totally  incapacitated  to  earn  a  living. 

The  pension  is  claimed  under  section  129,  chapter  559,  of  the 
Laws  of  1893.  This  opinion  is  not  intended  to  touch  the  merits  of 
the  application,  but  solely  the  question  whether  the  Adjutant- 
General  can  give  consideration  to  the  claim  at  this  time.  It  will 
be  observed  upon  reference  to  the  above-mentioned  section  that  pen- 
sions are  granted  for  injuries  incurred  in  certain  specified  lines  of 
duty,  without  limitation  of  time  in  which  the  application  might 
be  made. 

By  section  296  of  the  same  act,  all  of  the  articles  of  that  act,  not 
Incompatible  with  Article  XV  (Naval  Militia)  should  apply  to 
the  naval  militia  as  well  as  the  National  Quard ;  so  it  would  seem 
that,  unless  the  applicant  is  bound  by  some  subsequent  statute,  his 
application  can  now  be  considered. 

Section  162,  chapter  212,  of  the  Laws  of  1898,  reads  as  follows: 

"  162.  Pensions. —  Every  member  of  the  militia  who  shall 
be  wounded  or  disabled  while  in  the  service  of  the  State,  in 
cases  of  riot,  tumult,  breach  of  the  peace,  resistance  to  process, 
invasion,  insurrection,  or  imminent  danger  thereof,  or  when- 
ever called  upon  in  aid  of  the  civil  authorities,  shall  be  taken 
care  of  and  provided  for  at  the  expense  of  the  State,  and  every 
such  member  who  shall  be  wounded  or  disabled,  or  has  been 
so  disabled  in  the  performance  of  any  actual  service  of  this 
State,  within  ten  years  preceding  the  application  for  a  pension 
under  this  act,  in  case  of  riots,  tumults,  breach  of  the  peace, 
resistance  to  process,  invasion,  insurrection  or  imminent 
danger  thereof,  or  whenever  called  upon  in  aid  of  the  civil 
authorities,  or  while  engaged  in  any  lawfully  ordered  parade, 
drill,  encampment  or  inspection,  shall  upon  proof  of  the  facts, 
as  hereinafter  provided,  be  placed  on  the  roll  of  invalid  pen- 
sioners of  the  state,  and  shall  receive,  out  of  any  moneys  in 
the  treasury  of  the  state,  not  otherwise  appropriated,  upon 
the  audit  of  the  adjutant-general  and  approval  of  the  governor, 
the  like  pension  or  reward  that  persons  under  similar  circum- 
stances receive  from  the  United  States;  and  in  case  of  any 
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wound,  injury  or  disease  causing  death,  then  the  widow  or 

minor  children  of  such  member  of  the  militia,  shall  receive 

such  pension  or  reward,  from  the  time  of  receiving  the  injuries 

on  account  of  which  such  pension  or  reward  is  allowed/' 

—  I 

Chapter  559  of  the  Laws  of  1893  was  repealed  by  Chapter  162 
of  the  Laws  of  1898,  but  section  169  thereof  provides  that  the 
repeal  should  not  "  affect  any  act  done  or  offense  committed,  or 
penalty,  forfeiture  or  punishment  incurred  or  accrued  prior  to  the 
time  when  this  act  takes  effect,  but  the  same  may  be  enforced, 
prosecuted  and  inflicted  as  fully  as  if  such  act  had  not  l>een 
repealed.     ♦     *     *     ^> 

It  thus  appears  that,  if  the  applicant  was  entitled  to  a  }>ension 
under  the  law  of  1893,  the  same  was  saved  and  reserved  to  him  by 
the  act  of  1898,  and  it  will  be  noticed  by  the  act  of  1898  that  the 
ten  year  limitation  was  only  intended  tx)  apply  to  acts  done,  oflFens<*s 
committed,  etc.,  which  occurre<I  or  accrued  after  the  passage  of 
that  act.  The  provisions  of  the  act  of  1898  were  substantially 
re-enacted  in  the  Consolidated  Military  Law  of  1900. 

Section  31  of  chapter  677  of  the  Laws  of  1892  (Statutory  Con- 
struction Law)  reads  in  part  as  follows: 

"  The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or 
impair  any  act,  clause  or  right,  accruing,  accrued  or  acquired, 
or  liability,  penalty,  forfeiture  or  punishment  incurred  prior 
to  the  time  such  repeal  takes  effect,  but  the  same  may  l)e 
asserted,  enforced,  prosecuted  or  inflicted,  as  fully,  and  to 
the  same  extent  as  if  such  repeal  had  not  been  effected.  *  *  .'' 

This  provision  was  re-enacted  and  became  section  93  of  the  Con- 
solidated General  Construction  Law,  passed  in  1909. 

It  appears  very  clearly  that,  if  the  applicant  became  entitled,  to 
a  pension  under  the  act  of  1893,  it  was  reserved  to  him  both  by 
the  act  of  1898  and  by  the  Statutory  Construction  Law  (now  Gen- 
eral Construction  Law),  and  inasmuch  as  there  was  no  ten  year 
limitation  in  the  original  act,  his  claim  was  not  barred  by  the  limi- 
tation contained  in  the  act  of  1898. 

There  is  still  another  reason  why  I  think  the  Adjutant-General 
can  consider  this  claim  at  this  time.  It  is  a  well  settled  rule  in 
this  State  that  neither  statutes  nor  their  amendments  have  retro- 
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active  force  or  effect  unless  the  intention  is  clearly  indicated  in 
the  act,  and  in  order  to  make  the  ten  year  limitation  foimd  in  the 
act  of  1898  apply  to  this  claim,  it  would  be  retroactive  to  that 
extent,  for  the  claim,  if  any  existed,  had  accrued  some  five  years 
before  the  limitation  was  imposed,  and  there  is  nothing  in  the  act 
that  would  indicate  such  an  intention  on  the  part  of  the  Legisla- 
ture. In  fact,  the  act  itself,  by  limiting  it  to  "  pensions  under  this 
act "  seems  to  indicate  that  a  contrary  intention  prevailed. 

I  am  therefore  of  the  opinion  that  the  Adjutant-General  can  con- 
sider the  application  of  Mr.  Froelich  at  this  time. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttorney-Oeneral. 


National  Guard  State  of  New  Yorh, 

1.  Power  vested  in  the  Governor  as  Commander-in-Chief  of  the 

State  of  Kew  York,  to  order  the  State  militia  outside  terri- 
torial limits  for  military  maneuvers. 

2.  Power  vested  in  the  military  tribunal  of  the  State  to  inflict  pun- 

ishment for  offenses  committed  by  members  of  the  State 
militia  outside  of  State  and  while  under  orders  of  the 
Governor. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  April  13,  1910. 

Hon.  Nelson  H.  Henry,  Adjutant  General  of  the  State  of  New 
Yorh,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  submit  my  opinion  requested  by  you  in  your 
communication  of  February  10,  1910,  in  relation  to  the  following 
two  questions : 

First.  As  to  the  authority  of  the  Governor  to  order  the  militia 
of  the  State  outside  its  territorial  limits  for  the  purpose  of  taking 
part  in  military  maneuvers  for  drill  and  instruction. 
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Second.  As  to  the  power  of  military  tribunals  of  this  State  to 
inflict  punishment  for  offenses  committed  by  members  of  the 
organized  militia  outside  the  State  when  under  orders  of  the 
Governor. 

I  will  consider  these  questions  in  their  order. 

Article  IV,  section  4,  of  the  State  Constitution,  provides : 

"  The  governor  shall  be  commander  in  chief  of  the  military 
and  naval  forces  of  the  State." 

Article  XI,  sections  1  to  6,  contains  provisions  in  relation  to  the 
State  militia.  Section  1  provides  what  citizens  shall  constitute  the 
State  milita,  and  by  section  2  the  Legislature  may  provide  for  such 
other  persons  as  may  make  application  to  be  enlisted;  section  3 
provides  for  the  organization  of  the  militia  and  its  divisions  into 
land  and  naval  and  active  and  reserve  forces  by  the  Legislature, 
and  further  provides  that  the  Legislature  make  sufficient  appro- 
priation for  its  maintenance;  sections  4,  5  and  6  relate  to  the 
appointment,  election  and  removal  of  the  military  officers  of  the 
militia. 

These  are  the  provisions  of  the  State  Constitution  in  relation  to 
the  military  forces  of  the  State. 

In  considering  these  questions  it  is  to  be  observed  that  there  is 
involved  not  the  powers  of  the  Governor  as  the  executive  of  the 
civil  government  of  the  State,  but  his  powers  as  military  com- 
mander over  the  organized  military  forces  of  the  State.  His  rela- 
tion to  the  organized  military  forces  of  the  State  as  its  commander- 
in-chief  is  somewhat  different  than  his  relation  to  the  citizens  of 
the  State  as  their  executive.  The  rules  of  law  and  construction 
applicable  to  his  powers  as  executive  may  not  be  applicable  to  his 
powers  as  commander-in-Chief  by  reason  of  the  inherent  nature  of 
his  military  office. 

The  Governor's  powers  as  commander-in-chief  are  nowhere 
defined  in  the  Constitution.  He,  therefore,  must  be  held  to  have 
the  powers  incident  and  inherent  in  such  military  office  with  power 
to  make  such  orders  as  will  insure  the  best  efficiency  and  discipline 
of  the  military  forces  under  his  command,  limited,  of  course,  by 
the  other  provisions  of  the  Constitution  as  well  as  by  our  form  of 
government 
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This  view  of  the  implied  powers  of  a  commander-in-chief  under 
our  form  of  government  is  confirmed  in  Winthrop  in  his  Military 
Law  and  Precedents,  volume  1,  second  edition,  in  a  very  excellent 
treatment  at  pages  65  to  72.  Speaking  of  the  inherent  power  of 
the  President  without  legislative  enactment  to  order  court  mar- 
tials,  he  says  at  page  69 : 

*^  Upon  the  adoption  of  the  constitution  and  the  division  of 
the  powers  of  the  government,  the  executive  power,  previously 
exercised  by  Congress,  was  transferred  to  the  President,  and 
with  it  the  function  of  commander-in-chief.  This  function 
was  not  defined  by  the  constitution.  To  it,  therefore,  were 
properly  to  be  regarded  as  attached  (with  such  modifications 
as  the  new  form  of  the  government  required),  the  powers 
originally  vested  in  Congress  and  delegated  by  it  as  above 
indicated  to  the  commander-in-chief  of  its  army,  and  which 
had  been  exercised  by  the  latter  up  to  this  period.  Among 
those  powers  was  the  authority,  properly  incident  to  chief 
command,  of  issuing  to  subordinates  and  the  army  at  large 
such  orders  as  a  due  consideration  for  military  discipline 
might  require,"     *     *     *, 

The  language  of  the  court  in  People  v.  Ewen,  17  How.  Pr,  375, 
is  also  very  pertinent.  In  this  case  the  legal  right  of  the  Governor, 
as  commander-in-chief,  to  consolidate  companies  and  regiments, 
was  disputed.    At  page  377  the  court  said : 

"  It  may  be  plausibly  contended  that  this  is  a  right  inherent 
in  his  command.  Without  it,  could  any  military  force  be 
rendered  eificient,  particularly  in  a  period  of  disturbance,  riot 
or  insurrection?  *  *  *  If,  then,  at  a  period  of  actual 
service  such  an  authority  is  necessary,  why  should  it  not  be 
necessary  at  a  period  of  public  tranquility  ?  It  is  a  common 
observation  that  the  best  way  to  avoid  war  is  to  be  properly 
prepared  for  it.  And  is  it  not  the  best  way  to  avoid  internal 
disturbance  to  have  the  military  force  so  prepared  in  disci- 
pline and  organization,  and  in  suitable  combinations,  as  that 
it  shall  be  able  to  act  with  the  greatest  possible  efficiency  and 
dispatch  ? " 
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That  the  Legislature  has  passed  certain  acts  in  relation  to  the 
rendezvous  of  the  State  troops  or  in  relation  to  camp  service  or 
the  service  of  the  naval  militia  can  in  no  way  nullify  by  implica- 
tion the  constitutional  powers  of  the  Governor  as  commander-in- 
chief. 

The  taking  part  in  military  maneuvers  for  drill  and  instruction 
by  our  military  forces  would  undoubtedly  be  for  the  good  and 
welfare  of  the  service  and  increase  its  efficiency  and  discipline. 
Therefore,  there  being  no  constitutional  inhibition,  either  express 
or  implied,  the  Governor,  as  commander-in-chief,  has  the  power  to 
order  the  military  forces  under  his  command  to  take  part  in  such 
maneuvers  without  the  State,  provided,  of  course,  that  permission 
of  the  sovereign  authority  of  the  foreign  country  has  first  been 
obtained. 

In  regard  to  the  authority  of  the  Governor  to  order  the  militia 
outside  of  the  territorial  limits  of  the  State  for  the  purpose  of  tak- 
ing part  in  military  maneuvers  with  the  regular  army  of  the  United 
States,  special  considerations  support  the  power  of  the  Governor. 

The  Constitution  of  the  United  States  by  Article  I,  section  8, 
paragraph  16,  provides: 

"  The  Congress  shall  have  power :  *  *  *  to  provide 
for  organizing,  arming  and  disciplining  the  militia  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  ser- 
vice of  the  United  States;  reserving  to  the  states  respectively 
the  appointment  of  the  officers  and  the  authority  of  training 
the  militia  according  to  the  discipline  prescribed  by  Congress." 

Under  this  section  of  the  Constitution  Congress  passed  a  compre- 
hensive act  in  relation  to  the  militia,  entitled  "  An  Act  to  promote 
the  efficiency  of  the  militia  and  for  other  purposes."  (Act  of 
January  21,  1903,  chapter  196,  32  Stat.  L.  775.)  By  section  15 
of  that  act  it  is  provided : 

^'  That  the  Secretary  of  War  is  hereby  authorized  to  provide 
for  participation  by  any  part  of  the  organized  militia  of  any 
State  or  Territory  on  the  request  of  the  governor  thereof  in 
the  encampment,  maneuvers,  and  field  instruction  of  any  part 
of  the  Kegular  Army  at  or  near  any  military  post  or  camp  or 
lake  or  sea-coast  defenses  of  the  United  States."     *     *     * 
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There  was  a  recognition  of  the  provisions  of  the  aforesaid  act 
of  Congress  of  1903  by  the  Legislature  of  our  State  in  the  enact- 
ment of  the  Military  Law,  chapter  231,  Laws  1908  (now  chapter 
41  of  the  Consolidated  Laws).  By  this  law  the  organization,  arma- 
ment and  discipline  of  our  organized  militia  were  conformed  to 
that  prescribed  for  the  regular  and  volunteer  armies  of  the  United 
States.  This  was  done  pursuant  to  section  3  of  the  aforesaid  act 
of  Congress. 

Under  this  act  of  Congress,  therefore,  the  Governor,  in  addition 
to  his  constitutional  powers  as  commander-in-chief,  has  warrant 
for  ordering  the  troops  to  participate  in  these  maneuvers  with  the 
regular  army  where  such  participation  is  requested  by  him. 

Your  second  question  relates  to  the  power  of  military  tribunals 
of  this  State  over  the  organized  militia  outside  the  State  when 
under  orders  of  the  Governor. 

Military  tribunals  are  in  their  essential  nature  different  from 
our  civil  or  criminal  courts  created  for  the  administration  of  justice 
in  our  civil  government.  They  are  in  fact  simply  instrumentalities 
of  the  executive  power  provided  by  the  Legislature  for  the  Gover- 
nor as  commander-in-chief  to  aid  him  in  properly  commanding 
our  military  forces  and  enforcing  discipline  therein. 

Winthrop's  Military  Law,  Vol.  1,  second  edition,  pages 
53  and  54. 

Military  tribunals  have,  therefore,  as  their  basis  the  enforce- 
ment of  discipline  in  a  military  organization.  They  are,  as  we 
have  seen,  an  inherent  power  of  the  commander-in-chief.  The 
principle  of  territoriality,  therefore,  applicable  to  civil  courts  can- 
not, in  the  nature  of  things,  be  applicable  to  military  tribunals. 
Every  member  of  a  military  organization  lawfully  in  service  under 
orders  of  his  commander,  whether  within  or  without  the  borders 
of  the  State,  must  necessarily  be  subject  to  court  martial  in  order 
that  the  integrity  of  the  organization  be  maintained.  This  is 
amply  confirmed  by  the  regulations  and  usage  of  the  United  States 
army. 

See  the  Military  Laws  of  the  United  States  prepared  under  the 
direction  of  the  Honorable  Elihu  Koot  by  Brigadier-General  George 
B.  Davis,  Advocate  General,  United  States  Army.  At  page  686 
appears  this  statement : 
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"  The  jurisdiction  over  persons  in  the  military  service 
covers  all  military  offenses  committed  by  them,  whether 
within  or  beyond  the  territorial  jurisdiction  of  the  United 
States.  Military  offenses  are  not  territorial.  (Manual  for 
Courts-Martial,  p.  14.) 

"  The  jurisdiction  of  courts-martial  is  non-territorial.  In 
a  case  of  an  officer  who  exhibited  himself  in  a  drunken  condi- 
tion at  a  public  ball  in  Mexico,  held  that  his  offense  was 
cognizable  by  a  court-martial  of  the  United  States,  subse- 
quently convened  in  Texas  by  the  department  commander. 
This  for  the  reason  that  the  military  jurisdiction  does  not 
recognize  territoriality  as  an  essential  element  of  military 
offenses,  but  extends  to  the  same  wherever  conmiitted,  a  prin- 
ciple which  is  amply  confirmed  by  the  comprehensive  provision 
of  the  Sixty-fourth  Article  of  War.  See  Dig.  Opin.  J.  A.  G. 
par.  169." 

By  section  13  of  the  Military  Law  of  this  State  (chapter  41, 
Laws  of  1909),  it  is  provided  that  when  the  militia  are  on  duty 
under  orders  of  the  Governor,  "  the  articles  of  war  governing  the 
army  of  the  United  States,  *  *  *  and  the  regulations  pre- 
scribed for  the  army  and  navy  of  the  United  States,  so  far  as  such 
regulations  are  consistent  with  this  chapter  and  the  regulations 
issued  thereunder,  shall  be  in  force  and  regarded  as  a  part  of  this 
chapter  until  said  force  shall  duly  be  relieved  from  such  duty." 
Also,  section  256  of  the  same  law  provides  that 

"  All  matters  relating  to  the  organization,  discipline  and 
government  of  the  National  Guard  and  Naval  Militia,  not 
otherwise  provided  for  in  this  chapter  or  in  the  general  regula- 
tions, shall  be  decided  by  the  custom  and  usage  of  the  United 
States  army  and  navy  respectively." 

It  is,  therefore,  my  opinion  that  the  Governor  has  authority  to 
order  the  militia  of  the  State  outside  its  territorial  limits  for  the 
purpose  of  taking  part  in  military  maneuvers  for  drill  and  in- 
struction, and  that  the  military  tribunals  of  the  State  have  the 
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power  to  inflict  punishment  for  offenses  committed  by  members  of 
the  organized  militia  outside  the  State  when  under  orders  of  the 
Governor. 

Respectfully, 

EDWARD  R.  O'MALLET, 

Attomey-Oeneral. 


Town  Law  —  Section  336  —  Burial  of  Soldiers. 

Provision  made  for  purchase  of  burial  plots  for  soldiers,  and 
annual  care  of  such  burial  plots,  applies  only  to  soldiers' 
graves  within  such  town  plots,  not  to  private  burial  plots. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  April  23,  1910. 

Hon.  Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  favor  of  April  18th,  with  which 
you  forward  to  me  a  letter  from  Tunis  D.  Seaman,  of  Nyack, 
asking  for  an  opinion  relating  to  the  purchase  of  soldiers'  burial 
plots  by  tovm  boards  at  the  expense  of  the  town,  I  beg  to  state,  that 
section  336  of  the  Town  Law  provides  a  method  by  which  burial 
plots  in  cemeteries  "where  no  burial  plots  are  now  owned  by 
soldiers'  organizations "  may  be  purchased  for  the  burial  of 
soldiers.  It  also  provides  for  the  annual  care  of  such  burial  plots, 
not  to  exceed  fifty  cents  for  each  soldier's  grave  therein ;  and  the 
expenses  incident  to  the  purchase  of  such  plots  and  the  annual  care 
of  such  graves  are  both  ghargeable  against  the  town. 

1  think  that  a  fair  construction  of  this  section  leads  to  the  con- 
clusion that  the  annual  care  therein  specified  should  only  apply  to 
the  graves  of  such  soldiers  as  are  buried  in  soldiers'  burial  plots  in 
cemeteries,  and  does  not  apply  to  soldiers'  graves  outside  of 
soldiers'  burial  plots.  If  a  soldier  is  interred  upon  a  private  plot 
with  his  family  or  elsewhere,  such  a  plot  would  not  be  called  a 
"  soldiers'  burial  plot,"  within  the  meaning  of  the  above-mentioned 
statute,  and  I  do  not  think  that  a  town  board  is  compelled  to  pay 
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fifty  cents  annually  for  the  care  of  such  a  grave,  even  if  it  is  neg- 
lected or  uncared  for. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

A  Homey-General. 


Soldiers,  Sailors  and  Marines  —  Burial  —  Erection  Headstones 

Over  Graves. 

Duty  of  supervisors  of  counties  to  provide  for  burial  of  soldiers 
resident  in  such  counties,  dying  without  means  to  defray 
expenses,  and  to  erect  suitable  headstones  at  their  graves, 

(Poor  Law,  sec.  84.     See  opinion  August  26,  1909  p.  919.  Rep.) 

STATE  OF  NEW  YORK. 

Attobxey-Gexeral's  Office, 

At.baxy,  May  4,  1910. 

Hon.  Xelsox  II.  IIexrv,  Adjutant-Gonerah  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  under  date  of  April  22,  1910,  with 
letter  from  Charles  M.  ]Montgomery,  was  duly  received,  by  which 
inquiry  is  made  as  to  liability  of  a  county  for  the  burial  expenses 
and  headstones  for  soldiers,  sailors  and  marines  who  die  without 
sufficient  means  to  defray  the  same,  but  who  have  children  with 
sufficient  means  to  pay  for  the  same. 

By  section  84  of  the  Poor  Law  it  is  provided : 

^*  The  board  of  supervisors  of  each  of  the  counties  shall 
designate  some  proper  person  or  authority,  other  than  that 
designated  for  the  care  of  poor  persons,  or  the  custody  of 
criminals,  who  shall  cause  to  be  interred  the  lx)dy  of  I'uy 
honorably  discharged  soldier,  sailor  or  marine  *  *  * 
or  the  body  of  the  wife  or  widow  of  any  soldiier,  sailor  or 
marine,  married  to  him  previous  to  eighteen  hundred  and 
ninety,  who  shall  die  such  widow,  and  who  shall  hereafter  die 
without  having  sufficient  means  to  defray  his  or  her  funeral 
expenses,  but  such  expenses  shall  in  no  case  exceed  fifty  dol- 
lars. If  the  deceased  has  relations  or  friends  who  desire  to 
conduct  the  burial,  but  are  unable  or  unwilling  to  pay  the 
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charge  therefor,  such  sura  shall  be  paid  by  the  county  treas- 
urer upon  due  proof  of  the  claim,  and  of  the  death  and  burial 
of  the  soldier,  sailor  or  marine,  or  of  the  wife  or  widow  of 
such  soldier,  sailor  or  marine,  to  the  person  so  conducting  such 
burial     *     *     *     ." 

Section  85  of  the  same  law  provides  for  the  erection  of  a  head- 
stone at  the  grave  of  such  a  deceased  soldier,  sailor  or  marine  whose 
grave  is  not  marked  by  a  suitable  headstone  and  who  died  without 
leaving  means  to  defray  the  expenses  of  such  headstone,  at  an 
expense  not  to  exceed  $15  to  be  paid  for  by  the  county  in  which  he 
shall  die  a  resident.  The  provision  in  reference  to  a  headstone 
does  not  apply  to  the  wife  or  widow  of  a  soldier,  sailor  or  marine. 

These  sections  are  in  harmony  with  many  others  of  somewhat 
similar  .import  that  have  been  enacted  by  national  and  State  legis- 
latures as  evidence  of  the  public  gratitude  and  appreciation  for  the 
services  of  such  old  soldiers,  sailors  or  marines  as  have  imperilled 
their  lives  in  the  defence  of  our  country,  and  it  was  clearly  intended 
by  the  Legislature  of  our  State  that  the  old  veterans  and  their 
wives  and  widows  should  not  be  buried  in  the  ordinary  Potter's 
field  or  that  their  surviving  friends  and  relatives  should  be 
humiliated  by  seeing  them  buried  as  common  paupers.  Provision 
is  also  elsewhere  made  for  the  support  and  maintenance  of  the  old 
soldier,  sailor  or  marine  who  is  unable  to  support  himself,  in  an 
entirely  different  way  from  that  provided  for  the  relief  of  the 
common  poor ;  and  it  is  equally  clear  that  the  Legislature  did  not 
intend  to  subject  the  family  of  the  deceased  soldier,  sailor  or  marine 
to  a  wrangle  over  the  expenses  of  his  burial  or  headstone,  as  it  is 
provided  in  section  84  that  if  he  has  relatives  or  friends  who  are 
unable  or  unwilling  to  pay  the  charge  therefor,  they  shall  have  the 
right  to  conduct  the  last  rites,  and  the  expense  shall  be  paid  by  the 
county  treasurer  to  the  person  so  conducting  the  same. 

Article  VIII  of  the  Code  of  Criminal  Procedure  indicates  the 
practice  that  must  be  pursued  in  reference  to  compelling  the  sup- 
port of  a  poor  person  by  the  father,  mother  or  children  of  such 
poor  person,  where  such  father,  mother  or  children  are  of  sufficient 
ability  to  do  so,  but  no  provision  is'  made  therein  to  compel  either 
the  father,  mother  or  children  of  a  poor  person  to  pay  for  the 
burial  expenses  or  headstone  of  any  such  pauper. 
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Soldiers'  homes  are  provided  for  indigent  soldiers,  sailors  or 
marines  who  have,  no  families  or  friends  with  whom  they  may  be 
domiciled.     (Section  83  of  the  Poor  Law.) 

It  will  be  noted  that  by  the  provisions  of  sections  84  and  85  of 
the  Poor  Law  that  the  expenses  of  burials  of  soldiers,  sailors  and 
marines  and  their  wives  and  widows  and  the  exj^enses  of  headstones 
for  soldiers  are  to  be  paid  by  the  county  in  which  he  had  a  resi- 
dence at  the  time  of  his  death,  and  I  am  unable  to  find  that  such 
expenses  are  directly  chargeable  to  the  town  in  which  he  lived  at 
the  time  of  his  decease  even  in  those  counties  where  the  distinction 
between  town  and  county  poor  is  still  maintained. 

I  am,  therefore,  of  the  opinion  that  it  is  the  duty  of  the  boards 
of  supervisors  of  the  several  counties  of  the  State  to  provide  for 
the  burial  of  old  soldiers  and  the  erection  of  headstones  at  their 
graves,  who  are  residents  of  their  respective  counties  and  die  with- 
out leaving  sufficient  means  to  defray  such  expenses,  and  that  such 
expenses  are  chargeable  upon  the  counties,  even  if  such  soldier, 
sailor  or  marine  has  relatives  or  friends  who  desire  to  conduct  the 
burial  but  are  unwilling  to  pay  such  charges. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttorney 'General. 


State  Armories  —  Military  Law  —  Section  182. 
Changes  in  State  Armory  at  Elmira  regarding  fire  exits,  etc.; 
whether  a  county  charge.     Power  of  Board  of  Supervisors 
concerning  maintenance  of  armories.     Construction  of  above 
law. 

(See  also  County  Law,  section  12,  subdivision  2). 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  May  20,  1910. 

Hon.  Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.:  . 

Dear  Sir. —  I  acknowledge  your  letter  of  the  16th  inst.,  in 
which  you  ask  my  opinion  for  the  guidance  of  the  service,  upon 
the  proper  interpretation  of  section  182  of  the  Military  Law. 
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It  appears  from  the  letters  inclosed  in  your  communication  that 
on  September  26,  1908,  the  officer  in  charge  of  the  State  Armory 
at  Elmira  certified  to  the  necessity  of  changes  in  such  armory  to 
provide  for  proper  fire  exits,  which  certificate  was  approved  by 
the  Armory  Commissioners  and  transmitted  to  the  board  of  super- 
visors of  Chemung  county  at  their  annual  meeting  in  1908.  At 
that  time  it  was  referred  to  the  military  committee  of  such  board  * 
but  no  action  was  taken  until  April  8  of  this  year  when  the  clerk 
of  the  board  was  instructed  to  write  to  the  Armory  Commission  for 
an  estimate  of  the  cost.  The  officer  in  charge  of  the  armory  states 
that  the  board  had  already  plans  and  specifications  from  which  . 
they  could  have  secured  an  estimate  in  a  very  short  time,  and  that 
unless  some  action  is  taken  at  once  to  get  this  work  under  way  at 
the  same  time  with  other  work  which  the  Armory  Commission  is 
now  advertising,  the  military  work  of  the  Third  Infantry  will  be 
seriously  crippled  next  fall  and  some  of  this  other  work  being  done 
by  the  State  will  necessarily  be  torn  out  when  the  improvements 
are  finally  carried  through. 

It  is  also  stated  in  these  communications  that  the  board  of  super- 
visors of  Chemung  county  has  in  the  years  1908  and  1909  cut  the 
annual  estimate  for  maintenance  of  this  armory  and  claims  the 
right  to  reduce  such  estimates. 

You  also  inclose  the  opinion  of  the  Judge  Advocate  in  which 
he  states  that  it  is  manifestly  to  the  public  interest  that  the  board 
of  supervisors  should  take  prompt  action  upon  this  matter,  and 
that,  in  his  opinion,  section  182  of  the  Military  Law  was  inserted 
in  1908  for  the  express  purpose  of  doing  away  with  the  revision 
of  estimates  by  boards  of  supervisors  after  their  approval  by  the 
brigade  commander.  It  is  at  his  suggestion  that  you  request  my 
opinion  upon  the  proper  construction  of  this  law. 

Section  182  of  the  Military  Law  provides  in  part  as  follows: 

"  §  182.  Expenses  of  erecting,  improving  and  fur- 
nishing ARMORIES.  The  expenses  of  *  *  *  altering 
*  *  *  shall  be  a  portion  of  the  county  charge  of  each 
county  within  the  bounds  of  which  is  located  any  arsenal  or 
armory  occupied  by  the  national  guard,  and  shall  be  levied, 
collected  and  paid  in  the  same  manner  as  other  county 
charges  are  levied,  collected  and  paid. 
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"  In  case  expenditure  is  required  for  *  *  *  alteration, 
repair,  *  *  *  the  necessity  for  such  expenditure  shall  be 
certified  to  the  armory  commission  by  the  oflBcer  having  charge 
and  control  of  the  armory.  If  the  armory  commission  shall 
approve  such  expenditure,  it  shall  transmit  such  certificate 
approved  by  it  to  the  board  of  supervisors  of  the  county  in 
which  such  armory  is  located.     *     *     * 

"  The  officer  in  charge  and  control  of  an  armory  shall  on 
or  before  the  first  day  of  October  in  each  year  prepare  and 
submit  for  approval  to  the  commanding  officer  of  the  brigade 
to  which  his  organization  is  attached  *  *  *  an  itemized 
estimate  in  quadruplicate  of  the  necessary  expenditures  to  be 
made  for  the  utensils,  materials,  means  and  supplies  neces- 
sary and  required  for  the  next  calendar  year  for  the  cleaning, 
care,  proper  keeping,  maintenance  and  preservation  of  the 
armory  *  *  *.  Tpon  the  approval  of  such  estimate  it 
shall  be  filed  as  follows:  One  copy  with  the  adjutant-general 
of  the  state ;  one  with  the  officer  approving  the  same ;  one  with 
the  clerk  of  the  board  of  supervisors  of  the  county,  and  one 
at  the  armory.  The  board  of  supervisors  shall  levy  and  collect 
the  moneys  required,  but  shall  have  no  authority  to  levy, 
collect  or  appropriate  any  money  for  the  purposes  provided  in 
this  section,  until  the  certificates  and  estimate  herein  required 
are  made  and  filed  except  as  hereinafter  provided.    *    *    *  " 

It  is  thus  evident  that  the  expense  of  the  alteration  for  provid- 
ing proper  fire  exits  is  by  the  statute  made  a  county  charge,  and 
that  the  board  of  supervisors  is  required  to  levy,  collect  and  pay 
it  in  the  same  manner  as  other  county  charges  upon  receiving  the 
certificate  with  the  approval  of  the  Armory  Commission.  It  is 
likewise  apparent  that  the  annual  estimate  is  also  a  county  charge 
which  shall  be  levied  and  collected  by  the  board  of  supervisors  upon 
receiving  the  estimate  as  provided  by  this  section.  It  would  fol- 
low from  this,  under  well  settled  principles,  that  if  the  board  un- 
reasonably neglects  to  act  upon  these  matters,  it  can  be  compelled 
by  mandamus  to  do  so. 

Whether  or  not  the  board  of  supervisors  has  authority  to  revise 
the  estimates  for  the  annual  expenditures  is  a  more  diflScult  ques- 
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tion.  The  language  of  this  statute  would  seem  to  be  clear  —  that 
they  "  shall  levy  and  collect  the  moneys  required."  At  the  same 
time,  it  is  also  provided  that  they  shall  form  a  portion  of  the  county 
charge  of  each  county. 

Section  12,  subdivision  2,  of  the  County  Law  provides  in  part: 

"  The  board  of  supervisors  shall  *  *  *  2.  Audit  all 
accounts  and  charges  against  the  county,  and  direct  annually 
the  raising  of  sums  necessary  to  defray  them  in  full." 

It  is  held  that  where  the  amount  of  the  charge  is  clearly  fixed 
by  the  statute  or  by  a  valid  contract,  the  board  may  be  compelled 
to  audit  the  charge  at  such  amount.  On  the  other  hand,  in  the 
ordinary  case  it  is  given  the  right  to  pass  judicially  upon  the 
charge,  which  would  imply  the  power  to  reduce  it  if  in  the  judg- 
ment of  the  board  it  was  excessive.  Its  action,  however,  is  always 
subject  to  review  by  the  courts  if  contrary  to  the  law  or  the  evi- 
dence. In  any  event,  therefore,  if  the  estimates  are  unreasonably 
reduced,  such  reduction  can  be  counteracted  in  a  proper  proceeding. 
Very  truly  yours, 

EDWARD  K.  O'MALLEY, 

Attomey-Generah 


Military  Law  —  Section  15. 
Vacancies  in  Militia  Council  caused  by  expiration  of  term  of  ser- 
vice of  brigadier-general,  and  promotion  of  General  Verbeck 
to  adjutant-general. 

STATE  OF  NEW  YORK. 

Attgrney-Geneilvl's  Office, 

Albany,  July  19,  1910. 

Mr.  John  F.  O'Ryax,  Captain  Fird  Battery,  F.  A,  N.  (7.  N.  F., 

.    Adjutant-GeneraVs  Office,  Albany,  N,  Y.: 

Dear  Sir. —  Your  communication  of  the  13th  inst.,  received  in 
regard  to  the  filling  of  certain  vacancies  in  the  Militia  Council, 
under  section  15  of  the  Military  Law,  being  chapter  417  of  the 
L^^vsofl909. 
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Section  15  provides  in  part  as  follows: 

"  There  shall  be  for  the  state  a  militia  council  composed 
of  the  major-general  of  the  national  guard,  who  shall  be  chief 
of  the  council,  the  commanding  officer  of  the  naval  militia, 
the  adjutant-general  of  the  state,  and  six  officers  of  the  national 
guard  detailed  by  the  governor  and  comprising  one  brigadier- 
general  commanding  a  brigade  and  five  officers  not  below  the 
grade  of  captain,  representing  as  equitably  as  practicable  all 
arms  of  the  service.  In  the  first  instance  one-third  of  the  de- 
tails shall  be  made  for  one  year,  one-third  for  two  years  and 
one-third  for  three  years  *  *  *.  In  anticipation 
of  vacancies  the  militia  council  shall  submit  to  the  governor 
the  names  of  officers  recommended  for  detail,  these  having 
been  selected  by  a  committee  of  five  officers  of  the  active 
militia  appointed  by  the  militia  council  and  of  which  two  may 

be    already   serving   as    detailed    members    of    the    council. 
*    #    *  w 

It  appears  that  at  present  there  are  three  vacancies  in  the  coun- 
cil, two  by  expiration  of  term  of  service  —  that  of  General 
Brigadier  James  II.  Lloyd,  who  is  brigadier-general  on  the  council, 
and  that  of  Major  Frederick  A.  Wells  of  the  Twenty-third  In- 
fantry ;  and  one  vacancy  created  by  the  promotion  of  General  Wil- 
liam Verbeck  to  adjutant-general,  leaving  one  year  of  his  term  of 
service  on  the  council  unexpired.  It  further  appears  that  a  com- 
mittee of  the  active  militia,  in  accordance  with  the  provisions  of 
section  15,  selected  the  names  of  three  officers  to  be  detailed  to  fill 
these  vacancies.  It  also  appears  that  pursuant  to  the  statute  the 
committee  has  selected  as  one  of  these  three  officers  a  brigadier- 
general  but  recommends  him  for  the  "  short  term,"  which  I  take  to 
mean  the  unexpired  term. 

You  ask  whether  the  brigadier-general  selected  by  the  com- 
mittee can  be  detailed  to  fill  any  other  vacancy  than  that  caused 
by  the  expiration  of  the  term  of  the  retiring  Brigadier-General 
Lloyd.  You  further  ask  whether  or  not  the  successor  to  General 
Verbeck  should  be  detailed  for  a  full  term  of  three  years  or  for 
the  unexpired  portion  of  General  Verbeck's  term  of  service. 

I  will  answer  the  second  question  asked  by  you  first  in  regard 
to  the  unexpired  term  of  General  Verbeck.     There  remains  a  por- 
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tion  of  General  Verbeck's  term  of  service  on  the  council  still  un- 
expired. Therefore,  in  my  opinion,  under  section  15  the  oflBcer 
detailed  to  follow  General  Verbeck  should  be  detailed  for  the  un- 
expired portion  of  General  Verbeck's  term  of  service. 

In  reference  to  the  other  question  asked  by  you  in  regard  to 
the  detail  of  a  new  brigadier-general,  it  is  my  opinion  that  the 
new  brigadier-general  detailed  need  not  necessarily  succeed  the 
retiring  brigadier-general.  Section  15  simply  requires  the  detail 
of  six  oflScers  with  the  requirement  only  that  one  of  them  shall 
be  a  brigadier-general  and  the  other  five  not  below  the  grade  of 
captain.  So  that  so  long  as  there  is  a  brigadier-general  on  the 
council  the  terms  of  the  statute  are  complied  with  and  fulfilled. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-General. 


Military   Law  —  Section   16  —  Subdivision   5 — Penal   Law  — 

Section  1484. 

Sale  by  adjutant-general  at  public  auction  of  uniforms  "  unsuit- 
able for  use  of  State  "  and  mutilation  of  such  uniforms  before 
sale  as  to  render  impossible  their  further  use  as  uniforms. 
Sale  of  obsolete  uniforms  on  removal  of  buttons,  straps,  etc. 

STATE  OF  NEW  YORK. 

Attorney-Genera^l's  Office, 

Albany,  November  28,  lO'lO, 

The  Adjutant-General,  State  of  New  York,  Albany,  N.  Y.: 

Sir. —  I  am  in  receipt  of  your  communication  of  the  16th  inst., 
requesting  my  opinion  as  to  the  proper  construction  of  subdivision 
5  of  section  16  of  the  Military  Law  (Laws  of  1909,  chapter  41)  in 
relation  to  the  mutilation  of  uniforms  before  being  offered  for 
sale.  Subdivision  5  empowers  the  adjutant-general,  under  the 
direction  of  the  governor,  to  sell  at  public  auction  military  prop- 
erty of  the  State  which,  after  proper  inspection,  "  shall  be  found 
unsuitable  for  the  use  of  the  State,"  but  it  is  further  provided  "  all 
parts  of  uniforms  before  being  offered  for  sale  shall  be  so  mutilated 
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that  they  cannot  be  again  used  as  uniforms."  You  desire  to  know 
"  if  a  uniform  or  a  part  of  a  uniform  which  has  become  obsolete 
because  of  changes  in  the  regulations  of  the  State,  should  still  be 
considered  as  a  uniform  within  the  meaning  of  this  provision  of 
law  and  are  required  to  be  mutilated  accordingly,  or  whether  hav- 
ing become  obsolete  they  ceased  because  of  that  fact  to  be  uniforms, 
and  can  properly  be  disposed  of  by  the  adjutant-general,  as  gar- 
ments, on  the  removal  of  buttons,  insignia  of  rank,  or  without 
further  *  mutilation/  " 

No  doubt  the  provision  in  subdivision  5  in  relation  to  mutilation 
of  uniforms  before  being  sold  was  to  preserve  to  the  National 
Guard  the  exclusive  use  of  such  uniforms  and  thus  preserve  the 
dignity  and  respect  in  which  such  uniforms  should  be  held. 
Other  statutory  provisions  have  been  enacted  with  the  same  pur- 
pose, namely,  section  239  of  the  Military  Law  and  section  1484  of 
the  Penal  Law.  And  it  is  my  opinion  {hat  the  provisions  of  sub- 
division 5  must  be  read  in  connection  with  these  other  provisions 
of  law.  Section  239  of  the  Military  Law  makes  it  a  misdemeanor 
for  any  person  to  wear  "  any  uniform  or  any  device,  strap,  knot 
or  insignia  of  any  design  or  character  used  as  a  designation  of 
grade,  rank  or  office  such  as  are  by  law  or  by  general  regulation, 
duly  promulgated,  prescribed  for  the  use  of  the  active  militia  or 
similar  thereto    *    *    *." 

Sestion  1484  of  the  Penal  Law  makes  it  a  misdemeanor  "  for 
any  person  not  a  member  of  the  National  Guard,  except  members 
of  organizations  specially  authorized  to  do  so  by  the  Military  Law, 
who  shall  wear  any  uniform  or  designation  of  grade  similar  to 
those  in  use  bV  the  National  Guard,  issued  or  authorized  under 
the  provisions  of  said  law." 

It  will  be  noted  that  the  above  provisions  are  aimed  not  at  the 
wearing  of  obsolete  uniforms  but  at  the  wearing  of  uniforms  in 
use  by  the  guard  at  the  time  the  miadomeauor  is  committed.  In 
my  judgment  the  same  interpretation  must  be  given  to  the  pro- 
visions of  subdivision  5  in  relation  to  the  mutilation  of  uniforms. 
Where  uniforms  are  sold  which  are  proscribed  for  use  by  the 
guard  at  the  time  of  sale,  thou  thoy  must  be  mutilated  so  "  that 
they  cannot  be  again  used  as  uniforms."  Where,  however,  the 
uniforms  have  become  obsolete  by  duly  promulgated  regulations 
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of  the  service  and  a  new  uniform  not  similar  in  appearance  to 
those  become  obsolete  has  been  prescribed  for  use  by  the  guard, 
then  in  my  judgment  the  obsolete  uniforms  can  be  disposed  of  by 
the  adjutant-general  as  garments  on  the  removal  of  buttons,  straps, 
knots  or  insignia  of  rank  without  further  mutilation. 
Very  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Military  Law  —  Sections  16,  243,  239,  142  —  State  Finance  Law 

—  Section  37. 

Provisions  of  law  relating  to  the  rendering  of  account  by  Adjutant- 
General  to  the  Governor,  of  sales,  fines,  etc.  Section  37  of 
State  Finance  Law  not  intended  to  apply  to  the  military  or- 
ganization of  the  State. 

STATE  OF  NEW  YORK. 

Attorney-Geneeal's  Office, 

Albany,  i)ecem6er  12,  1910. 

The  Honorable  Adjutant-General,  State  of  New  York,  Albany, 
N.  Y.: 

Dear  Sir. —  I  have  your  favor  of  November  30,  1910,  in  which 
you  ask 

"  whether  the  provisions  of  paragraph  5,  section  16  of 
the  Military  Law  as  amended,  which  requires  that  the 
Adjutant  General  having  disposed  of  obsolete  or  unserviceable 
property  by  sale  *  shall  from  time  to  time  render  a  just  and 
true  account  of  the  sales  made  by  him  to  the  Governor,  and 
shall  expend  the  proceeds  of  the  same  in  the  purchase  of  other 
military  or  naval  property  as  the  Governor  may  direct;'  the 
similar  provision  in  paragraph  8  of  section  16,  the  conclud- 
ing sentence  of  section  239,  the  concluding  sentence  of  section 
142,  and  the  further  provision  in  section  142  relative  to  the 
disposition  of  fines  collected  from  onlist(Ml  men,  arc  in  conflict 
with  the  Finance  Law." 
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You  also  call  my  attention  in  your  favor  of  December  2d  to  the 
provisions  of  section  243  of  the  Military  Law  which  provides 

"  No  section  or  provision  of  this  chapter  or  any  part 
thereof  shall  be  deemed  to  be  repealed,  altered  or  amended  by 
any  statute  passed  by  the  legislature  unless  such  statute  ex- 
plicitly refers  to  this  chapter  as  the  military  law,  or  by  its 
other  titles  as  part  of  the  general  laws  or  annual  legislation 
and  explicitly  repeals,  alters  or  amends  the  same  or  some  part 
thereof." 

The  State  Finance  Law  was  enacted  prior  to  the  enactment  of 
the  Military  Law  which  was  enacted  in  1908,  being  chapter  231  of 
the  Laws  of  1908. 

Section  37  of  the  State  Finance  Law,  however,  was  amended  in 
1910  by  chapter  440  of  the  laws  of  that  year,  by  omitting  the 
words  "  except  the  health  oflScer  of  the  port  of  New  York."  The 
last  sentence  of  section  37  is  as  follows:  "  This  section  shall  be 
deemed  to  supersede  any  other  provision  of  this  chapter  or  of  any 
other  general  or  State  law  inconsistent  therewith." 

The  Military  Law,  being  enacted  after  the  State  Finance  Law, 
the  provisions  referred  to  by  you  are  not  affected  by  the  State 
Finance  Law  except  the  Legislature  in  amending  section  37  of 
the  State  Finance  Law  in  1910  intended  that  this  section  should 
apply  to  the  Military  Law  as  well  as  other  acts.  By  section  243 
of  the  Military  Law  the  Legislature  provided  a  specific  method 
by  which  it  should  be  repealed  or  amended.  Inasmuch  as  this 
method  was  not  followed  in  the  amendment  of  section  37  of  the 
State  Finance  Law,  I  am  of  opinion  that  the  Legislature  did  not 
intend  that  that  section  should  apply  to  the  Military  Law.  A 
further  reason  for  this  opinion  is  that  the  military  organization 
of  the  State  is  of  a  very  different  character  from  any  other  board 
or  department.  The  Governor  as  commander-in-chief  of  the  militia 
acts  as  a  military  official  and  not  as  a  civil  officer  of  the  State, 
and  it  may  well  be  that  the  Legislature,  while  desiring  to  limit 
the  powers  of  the  various  civil  officers  of  the  State  as  to  the  dis- 
position of  money  received  by  them  did  not  wish  to  place  this 
limitation  upon  the  Military  Department  of  the  State. 
Yours  very  truly, 

EDWAKD  R.  O^MALLEY, 

Attomey-Oeneral. 
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State  Armories  —  Military  Law  —  Section  182. 

Boards  of  supervisors  under  requirement  of  section  182  of  the 
Military  Law,  to  levy  and  pay  money  for,  the  support,  repair 
and  maintenance  of  armories,  have  no  authority  to  reduce  the 
amount  of  the  estimates  certified  to  it  by  the  State  Board  of 
Armory  Commissioners. 

(See  opinion  May  20,  1910.) 
STATE  OF  NEW  YOEK. 

ATTOENEY-GEISrERAL^S  OfFICE, 

Albany,  December  13,  I&IO. 

Hon,  William  Vebbeck,  Adjutant-General,  Albany,  N,  Y,: 

Dear  Sir. —  I  have  your  letter  of  the  9th  inst.,  in  which  you  call 
my  attention  to  my  opinion  of  May  20,  1910,  and  ask  certain 
further  questions  for  the  guidance  of  the  service  as  to  the  proper 
interpretation  of  section  182  of  the  Military  Law. 

The  questions  which  you  ask  are,  in  substance,  whether  in 
either  of  the  circumstances  under  which  the  board  of  supervisors 
is  required  by  that  section  to  levy  and  pay  money  for  the  support, 
repair  and  maintenance  of  armories,  such  board  has  the  power  to 
reduce  the  amounts  which  are  certified  to  it  by  the  Armory  Com- 
mission or  the  officer  in  charge  or  control  of  the  armory. 

Section  182  of  the  Military  Law  provides  that  expenditure  for 
erecting,  repairing,  altering  or  enlarging  armories,  etc.,  shall  be 
certified  to  the  Armory  Commission  by  the  officer  having  charge 
and  control  of  the  armory,  and  that,  after  such  Commission  shall 
approve  the  expenditure,  it  shall  transmit  such  certificate,  approved 
by  it,  to  the  board  of  supervisors.  It  is  also  provided  that  these 
expenses  shall  be  a  portion  of  the  county  charge  and  shall  be  levied, 
collected  and  paid  in  the  same  manner  as  other  county  charges. 

The  same  section  also  provides  that  the  officer  in  charge  of  an 
armory  shall  each  year  prepare  and  submit  for  approval  to  the 
commanding  officer  of  his  brigade,  an  itemized  estimate  of  the 
necessary  expenditures  for  the  proper  maintenance  of  the  armory 
for  the  next  year,  and  that  upon  approval  of  such  estimate  one  copy 
shall  be  filed  with  the  board  of  supervisors.     It  then  provides: 
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**  The  board  of  supervisors  shall  levy  and  collect  the  moneys 
required."  Your  question  is  whether  in  either  of  these  cases  the 
board  of  supervisors  has  any  right  to  modify  the  estimate  so  made 
or  any  authority  to  do  other  than  levy  and  collect  the  moneys 
therein  required. 

It  i3  my  opinion  that  under  the  authorities,  the  board  of  super- 
visors has  no  authority  to  reduce  the  amounts  of  these  estimates, 
and  that  it  may  be  compelled  by  mandamus  to  raise  the  amounts 
therein  specified. 

Peoi)le  ex  rel.  Bahm  v.  Board  of  Supervisors,  9  Hun,  440. 
People  ex  rel.  Archambault  v.  Supervisors,  26  Hun,  395; 
91  X.  Y.  072. 
In  my  opinion  of  May  20,  1910,  I  did  not  pass  ujx)n  this  ques- 
tion, and  this  opinion,  therefore,  may  be  regarded  as  supplementary 
to  the  former  one. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney -General, 


OPINIONS  RENDERED  THE  STATE  ARCHITECT. 


State  Architect  —  Contracts — State  Buildings, 

Clause  in  all  contracts  providing  for  liquidated  damages  may  only 
be  strictly  enforced  where  actual  damage  has  been  sustained. 
State  cannot  recover  for  merely  nominal  damage. 
(See  opinion  March  3,  1908,  p.  483,  Rep.) 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  January  12,  1910. 

Hon.  Franklin  B.  Ware,  State  Architect,  Albany,  N,  Y,: 

Dear  Sir. —  I  have  your  letter  of  the  10th  inst.,  in  which  you 
ask  my  opinion  regarding  the  effect  of  the  following  clause  which 
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you  state  is  contained  in  all  contracts  prepared  by  your  office  for 
the  State  of  New  York  and  contractors : 

"  It  is  understood  and  agreed  that  the  party  of  the  second 
part  shall  pay  to  the  party  of  the  first  part,  by  way  of 
liquidated  and  ascertained  damages  and  not  as  a  penalty,  the 
sum  of  ten  dollars  for  each  and  every  day  on  which  there  is 
delay  beyond  the  above  named  date  for  completion,  to  com- 
pensate the  party  of  the  first  part  for  the  loss  sustained  by 
reason  of  inability  to  enter  into  possession  and  on  account  of 
failure  to  complete  the  contract,  and  such  sum  or  sums  shall 
be  deducted  from  any  moneys  which  may  be  due  or  become 
due  thereon.  This  provision  shall  not  be  taken  to  affect  the 
rights  with  regard  to  this  contract  as  set  forth  in  the  clause  in 
the  general  conditions  entitled :  '  Delay  '." 

You  ask  my  opinion  as  to  whether,  in  order  to  exact  the 
liquidated  damages  of  ten  dollars  per  day  provided  in  such  clause, 
it  is  necessary  for  the  State  to  be  able  to  f'how  that  there  was  some 
damage  sustained  by  it. 

The  Court  of  Appeals  has  held  in  McCann  v.  City  of  Albany, 
158  'N.  Y.  634,  that  where  a  contract  for  a  municipal  work  requires 
the  contractor  to  pay  a  certain  sum  per  day  as  liquidated  damages 
for  each  day  the  completion  of  the  work  is  delayed  beyond  a 
specified  date,  the  municipality  will  not  be  allowed  to  retain  a 
substantial  sum  imder  the  guise  of  liquidated  damages  for  delay 
when  in  fact  only  nominal  damages  have  been  sustained. 

Pursuant  to  this  decision,  former  Attorney-General  Jackson 
advised  the  Trustees  of  Public  Buildings,  under  date  of  March  3, 
]908,  that  in  a  similar  case  where  the  State  had  suffered  no 
damage  in  fact,  the  liquidated  damage  clause  could  not  be  enforced. 

It  is  my  opinion  that  under  this  decision  such  advice  was  correct, 
and  that  in  no  similar  case  can  the  State  recover  liquidated  damages 
where  it  has  as  a  matter  of  fact  sustained  no  damage.  The  burden, 
however,  would  probably  be  on  the  contractor  to  overcome  the  pre- 
sumption of  damage  by  proving  that  none  actually  resulted. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 
I  ,  Attorney-General, 
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State  Charities  Law  —  Section  49  —  State  Finance  Law  —  Sec- 
tion 35  —  State  Institutions  —  Contracts. 

Contract  between  Erie  Railroad  Company  and  the  New  York  State 
Industrial  School  at  Industry,  regarding  certain  changes  in 
grade  crossings,  and  additional  tracks  on  property  of  school. 
Board  of  managers  may  not  contract  for  such  changes  as  will 
incur  additional  expense  to  State  nor  may  they  agree  to  save 
harmless  the  railroad  company  from  losses  and  damage. 
(See  opinion  March  9,  1910.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  February  16,  1910. 

Hon.  Franklin  B.  Ware^  State  Architect,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  4th  instant  asking  for  my 
opinion  as  to  the  form  of  agreement  between  the  Erie  Railroad 
Company  and  the  New  York  State  Industrial  School  at  Industry, 
N.  Y.,  which  you  enclose,  for  improving  the  plant  and  property  of 
said  school  by  the  elimination  of  a  grade  crossing  of  a  private  road 
on  its  property  and  the  railroad  of  said  company,  and  constructing 
at  such  point  an  overhead  crossing. 

By  chapter  433  of  the  Laws  of  1909  there  was  appropriated  for 
this  school,  for  under  and  over  passes,  $5,000,  which  appropriation 
was  apparently  expressly  made  for  work  contemplated  by  said 
contract. 

The  only  authority  in  the  board  of  managers  to  make  a  contract 

at  all  for  improving  the  plant  of  said  school  is  found  in  section  49 

of  the  State  Charities  Law,  and  then  the  contract  must  have  the 

approval  of  the  Governor,  the  President  of  the  State  Board  of 

Charities  and  the  Fiscal  Supervisor.  This  section  further  provides: 

"  All  such  contracts  and  special  orders  for  the  erection, 

alteration,  repairs  or  improvements  of  buildings  or  plant  of 

State  institutions,  reporting  to  the  fiscal  supervisor  (and  said 

school  is  one  of  them)  shall  contain  a  clause  that  the  contract 

shall  only  be  deemed  executory  to  the  extent  of  the  moneys 

available,  and  no  liability  shall  be  incurred  by  the  state  beyond 

the  moneys  available  for  the  purpose." 
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And  along  the  same  line;  section  35  of  the  State  Finance  Law 
provides : 

"  A  state  officer,  employee,  board,  department  or  commis- 
sion shall  not  contract  indebtednes  on  behalf  of  the  state,  nor 
assume  to  bind  the  state,  in  an  amount  in  excess  of  money 
appropriated  or  otherwise  lawfully  available." 

The  substance  of  the  last  mentioned  statute  is  also  in  section  21 
of  Article  III  of  the  State  Constitution  in  this  language : 

"  No  money  shall  ever  be  paid  out  of  the  treasury  of  this 
state  or  any  of  the  funds  under  its  management,  except  in 
pursuance  of  an  appropriation  by  law." 

1  am  constrained,  therefore,  to  disapprove  the  contract  as  to 
form,  for  it  fails  to  xiontain  any  clause  whatever  as  provided  in  the 
State  Charities  Law  above  quoted,  that  the  "  contract  shall  be 
deemed  executory  to  the  extent  of  money  available." 

Furthermore,  the  board  of  managers  agrees,  at  its  own  expense, 
to  make  all  the  necessary  changes  in  respect  to  said  undergrade  or 
overhead  crossings,  or  either  of  them,  which  may  be  required,  in 
connection  with  the  construction  and  installation  of  any  additional 
track  or  tracks  by  the  railroad  company  on  its  right  of  way,  which 
might  incur  an  enormous  expense  to  the  State,  and  thereby  be  a 
violation  of  section  35  of  the  State  Finance  Law,  already  quoted. 

The  clause  that  the  board  of  managers  agrees  to  save  harmless 
said  railroad  company  from  any  losses,  damages,  suits,  claims  and 
demands  which  the  company  may  directly  or  indirectly  suffer,  is  a 
clause  that  might  result  in  damages  to  the  State,  which  would  seem 
to  be  in  conflict  with  the  provisions  of  the  Finance  Law  also. 

For  the  reasons  given,  I  do  not  feel  that  I  can  approve  the  con- 
tract in  its  present  form. 

Yours  very  truly, 

EDWAED  E.  O'MALLEY, 

A  ttorney-General. 
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State  Institutions — Great  Meadow  Prisotu 
Bids  for  sewage  disposal  plant  received  by  mail  or  messenger  after 
time  limit  stated  in  advertisement.     Whether  Superintendent 
of  Prisons  may  accept  lowest  bid  received  after  such  time 
limit,  and  during  the  reading  of  the  other  bids. 

(See  opinion  March  11,  1908,  p.  303,  Rep.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  April  12,  1910. 

Hon.  Franklin  B,  Wake^  State  Architect,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  receipt  of  your 
favor  of  the  11th  inst.  enclosing  copy  of  letter  to  you  from  the 
Superintendent  of  Prisons,  dated  April  7,  1910,  copy  of  your  letter 
to  the  Superintendent  of  the  sanio  date,  letter  of  Welles-Boughton  • 
&  Co.  to  the  Superintendent,  dated  April  5,  1910,  printed  notice  of 
advertisement  and  blue  print  tabulation  of  bids. 

From  your  letter  and  enclosures  it  appears  that  the  Superin- 
tendent of  State  Prisons  advertised  for  bids  for  the  construction 
of  a  sewage  disposal  system  for  Great  ileadow  Prison.  The  notice 
of  advertisement  stated  that  sealed  proposals  would  be  received  at 
the  oflBce  of  the  Superintendent,  Capitol,  Albany,  until  twelve 
o'clock  noon  on  the  5th  day  of  April,  1910.  The  bids  were  opened 
at  twelve-thirty  p.  m.  of  that  day.  During  the  reading  of  the  first 
bid,  according  to  the  Superintendent,  and  during  the  reading  of  the 
fourth  bid,  according  to  one  of  the  bidders,  Welles-Boughton  &  Co., 
three  additional  bids  were  received,  one  from  the  Superintendent's 
post  office  box  and  two  by  a  messenger.  These  additional  three  bids 
were  opened  and  read  with  the  others.  Thereafter  when  it  was 
discovered  that  one  of  the  three  bids  was  the  lowest,  protest  was 
made  by  the  Welles-Boughton  Co.  against  the  letting  of  the  work 
to  any  bidder  whose  proposal  had  not  been  received  at  or  before 
twelve  o'clock  noon  of  the  5th  day  of  April,  1910.  You  desire  my 
opinion  as  to  whether  under  these  facts  a  contract  can  be  let  to  the 
Ipw^est  bidder  even  though  that  bid  were  received  after  the  time 
limit  stated  in  the  advertisement. 
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This  work  was  advertised  for  under  the  provisions  of  chapter 
459  of  the  Laws  of  1909  and  chapter  65  of  the  Laws  of  1910, 
which  authorizes  the  construction  of  the  sewage  system  under  the 
direction  of  the  Superintendent  of  State  Prisons  by  contract  or  by 
such  other  system  or  method  as  he  may  deem  most  expeditious  and 
for  the  best  interest  of  the  State.  The  advertisement  provided 
that  any  or  all  bids  might  be  rejected.  There  seems  to  be  no  general 
provision  of  law  which  requires  the  advertising  for  bids  or  the 
letting  of  the  work  to  the  lowest  bidder,,  and  in  the  absence  of  such 
provision  1  do  not  think  that  the  Superintendent  of  State  Prisons 
is  bound  to  accept  only  such  bids  as  are  received  prior  to  the  time 
fixed  in  the  notice  of  advertisement.  The  method  of  publication 
was  no  doubc  adopted  for  the  purpose  of  obtaining  the  most  satis- 
factory terms  for  the  State.  It  does  not  appear  that  any  injustice 
was  done  to  any  bidder  or  that  the  late  bids  were  based  in  any 
way  upon  knowledge  of  those  received  prior  to  twelve  o'clock  on 
the  day  of  opening. 

It  is,  therefore,  my  opinion  that  the  Superintendent  may,  as  a 
strict  legal  proposition,  accept  the  lowest  bid  even  though  it  be  one 
of  those  received  after  twelve  o'clock  noon  on  the  5tfi  day  of  April, 
1910.  The  receipt  of  additional  bids  after  the  opening  of  those 
received  had  begun,  can,  of  course,  be  criticised  as  being  unfair 
and  if  such  a  practice  were  indulged  in  extensively,  it  might  mean 
the  opening  of  a  door  for  unfair,  and  possibly  fraudulent  practices 
and  it  might  be  that  both  safety  and  fairness  in  the  future  would 
require  the  adoption  of  a  riile  that  no  bids  will  be  received  after 
the  bidding  has  been  formally  declared  closed. 

I  return  herewith  the  enclosure  sent  me  with  your  favor  of  .the 
11th  inst. 

Yours  very  truly, 

EDWARD  K.  O'JrALLEY, 

Attorney-General. 
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State  Prisons. 

Plans  for  buildings,  residence  of  warden  or  keeper,  farm  building 
and  buildings  used  in  connection  with  prisons,  but  not  used 
for  inmates,  need  not  be  approved  by  the  State  Commission  of 
Prisons. 

STATE  OF  NEW  YORK 

Attorney-General's  Office, 

Albany,  Av^gusi  12,  1910. 

Hon.  Franklin  B.  Ware,  State  Architect,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  favor  of 
August  5th,  in  which  you  request  an  opinion  as  to  the  "  necessity 
of  having  certain  plans  and  specifications  for  buildings  in  connec- 
tion with  State  prisons  approved  by  the  Prison  Commission," 
reference  being  made  to  buildings  not  used  for  the  accommodation 
of  inmates  of  prisons,  among  which  you  enumerate  the  residence 
for  the  warden  or  principal  keeper,  barns  and  other  farm  build- 
ings, ice  house,  keepers'  quarters  and  employees'  recreation 
buildings. 

I  am  of  the  opinion  that  subdivision  3  of  section  46  of  the  Prison 
Law,  which  provides  that  the  State  Commission  of  Prisons  shall 
'*  aid  in  securing  the  erection  of  suitable  buildings  for  the  accom- 
modation of  the  inmates  of  such  institutions,  and  approve  or  reject 
plans  for  their  construction  or  improvement,"  does  not  require 
approval  by  such  Commission  of  the  plans  for  the  buildings  jou 
enumerate. 

Kespectfully  yours, 

EDWARD  E.  O'MALLEY, 

Attomey-Oeneral 
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State  Institutions  —  State  Hospitals. 
Bids  and  proposals  for  construction  of  kitchen  and  dining  room 
at  Central  Islip  State  Hospital.     Right  of  State  Architect 
and  State  Commission  in  Lunacy  to  allow  lowest  bid  to  be 
withdrawn  under  certain  conditions. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  August  24,  1910 

Hon.  Franklin  B.  Ware^  State  Architect,  Albany,  N,  Y,: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  communica- 
tion of  August  17th,  1910,  with  enclosures,  in  the  matter  of  the 
bids  for  kitchen  and  dining  room  building,  etc.,  at  the  Central 
Islip  State  Hospital,  in  which  you  ask  for  an  opinion  — 

(1).  Whether  you,  as  State  Architect,  or  the  State  Commission 
in  Lunacy  have  any  right  to  allow  the  bid  of  the  lowest  bidder  to 
be  withdrawn  and  its  certified  check  to  be  returned; 

(2).  Whether  you  are  justified  in  recommending  to  the  State 
Commissioner  in  Lunacy  that  the  bid  of  the  lowest  bidder  be 
rejected  and  its  check  returned  and  that  of  the  next  lowest  bidder 
be  accepted. 

Strictly  speaking,  neither  you,  as  State  Architect,  nor.the  State 
Commission  in  Lunacy  has  any  right  to  allow  the  bid  in  question 
to  be  withdrawn  and  the  certified  check  to  be  returned. 

I  note,  however,  what  you  say  as  to  the  financial  condition  of 
the  company  making  the  low  bid,  the  attempted  withdrawal  of 
j?uch  bid,  the  time  required  by  its  bid  for  the  completion  of  the 
work,  the  imperative  necessity  of  the  finishing  of  the  buildings  at 
the  earliest  possible  moment  and  the  general  reservation  of  the 
right  of  the  Commission  in  Lunacy  to  reject  any  and  all  bids.  If 
you  are  satisfied  that  it  will  be  for  the  best  interests  of  the  State, 
that  the  bid  of  the  lowest  bidder  be  rejected  and  the  bid  of  the 
next  to  the  lowest  bidder  be  accepted,  I  see  no  objection  to  your 
80  recommending  to  the  State  Commission  in  Lunacy. 

If  such  recommendation  be  followed  by  the  Lunacy  Commission 
and  it  accepts  the  proposal  c^f  any  other  bidder  than  the  lowest  and 
awards  the  contract  thereto,  with  the  approval  of  the  Governor 
20 
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and  the  Comptroller,  under  section  65  of  the  Insanity  Law,  then 
the  return  of  the  certified  check  to  the  low  bidder  would  follow. 
Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-GeneraL 


State  Finance  Law  —  Section  37. 

Word  *•  emplovee  "  in  section  »*J7,  not  intended  to  mean  a  con- 
tractor contracting  for  State  work. 

(Great  Meadow  Prison.) 

^   STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  December  7,  1910. 

Hon.  Franklin  H.  Waki:.  State  Architect,  Albany,  X.  Y.: 

Dear  Sir.—-  Refcrrinja:  Ut  your  letter  of  the  5th  inst.,  in  reference 
to  the  |)roj)or  interpretation  of  section  37  of  the  State  Finance 
Law,  I  beg  to  say  that  I  have  given  the  matter  careful  attention, 
and  that  in  my  opinion  the  word  *'  employee  ''  as  used  in  that  sec- 
tion does  not  include  and  was  not  intended  to  include  an  inde- 
jK'ndent  contractor  with  the  State.  The  section  is  in  part  as 
follows: 

''  Every  state  officer,  employee,  Iward,  department  or  com- 
mission receiving  money  for  or  on  behalf  of  the  state  from 
*  "^  "'  sales  of  property  *  *"'  *  shall  on  the  fifth  day 
of  each  month  pay  to  the  state  treasurer  all  such  money 
received  during  the  preceding  month     *     *     *     ." 

In  my  judgment,  the  fact  that  the  Hudson  Valley  Construction 
Company,  the  contractor  in  the  case  to  which  yon  call  my  atten- 
tion, is  performing  the  work  on  a  percentage  basis  does  not  make 
that  company  an  employee  of  the  State.  The  work  being  governed 
entirely  by  contract  and  being  perfornted  by  employees  of  the  con- 
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tractor,  the  fuinpaiiy  cannot  1k»  regarded  as  an  employee  of  the 
State  in  the  ordinary  acceptation  of  the  term. 
Very  truly  yours, 

EDWAKD  K.  O'MALLEY, 

Attornpj/'GeneraL 


OPINION  RENDERED  THE  STATE  BOARD  OF 
ARMORY  COMMISSIONERS. 


State  Armones  —  Bids  and  Proposals. 
State  Armory  at  Amsterdam.  Where  certified  check  of  lowest 
bidder  on  repairs  and  improvements,  is  by  oversight  unequal 
to  five  per  cent,  of  his  bid,  the  Armory  Commission  may  use 
its  discretion  in  waiving  irregularity  and  accepting  such 
lowest  bid.  Statute  does  not  require  bid  to  be  accompanied 
by  check. 

(Military  Law,  section  20). 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  Januury  5,  1910. 

Hon.  F.  A.  McXeely,  Secretary,  State  Board  of  Armory  Com- 
missioners, Albany,  N,  Y,: 

Dear  Sir. —  I  have  your  letter  of  the  3d  inst.,  in  which,  by 
direction  of  the  Armory  Commission,  you  ask  my  opinion  as  to 
what  action  the  Commission  should  take  in  regard  to  the  bids 
made  for  repairs,  improvements  and  betterments  to  the  Amsterdam 
State  Armory. 

It  appears  from  the  inclosures  contained  in  your  letter  that  the 
specifications  for  this  work  provide: 

^'  (Page  1).  Each  bid  must  be  accompanied  by  a  deposit 
of  cash,  or  by  a  certified  check  equal  in  amount  to  five  per 
cent,  of  the  amount  of  the  bid,  as  evidence  of  good  faith. 
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and  tu  the  offoct  that,  if  the  iirojxisal  of  the  bidder  should  b<* 
aeceptod,  the  bidder  will  enter  into  a  contract  and  furnish 
satis^factory  bond  of  a  regular  surety  or  guarantee  company 
authorized  to  transact  business  under  the  laws  of  the  state  of 
Xew  Vork." 

It  is  also  provided  on  this  same  page  of  the  specifications, 
**  Informal  bids  will  not  be  considered." 

It  ai)pears  from  the  tabulation  of  bids  that  George  Kinum  of 
Schenectady,  was  the  lowest  bidder  at  $16,584,  and  that  John 
Dyer,  Jr.,  of  Albany,  was  the  next  lowest  bidder  at  $17,485.  It 
also  appears  that  the  certified  check  accompanying  the  bid  of 
George  Kinum  was  not  equal  to  five  per  cent,  of  his  bid,  as  called 
for,  and  that  John  Dyer,  Jr.,  the  next  lowest  bidder  protested  the 
Kinum  bid  on  the  ground  that  it  was  informal.  A  letter  embody- 
ing this  protest,  written  by  Mr.  Dyer,  is  inclosed  with  your  com- 
munication, as  also  a  letter  from  Mr.  Kinum  under  date  of  the 
31st  ult.,  in  which  he  states  that  he  has  been  informed  that  his 
certified  check  was  insufficient  and  that  he  will  present  a  certified 
check  on  January  3  to  cover  the  necessary  amount  to  make  up  the 
five  per  cent.  He  states  that  it  was  an  oversight  on  his  part  in 
not  putting  in  a  check  for  the  proper  amount. 

The  statute  under  which  these  contracts  are  to  be  let  provides 
as  follows: 

^'  Military  Law,  §  20.  *  *  *  When  repairs  are  to  be 
made,  the  expenditures  for  which  will  exceed  five  hundred 
dollars,  the  commission  shall  advertise  for  proposals,  bids  shall 
be  received,  and  contracts  regularly  entered  into." 

You  will  observe  that  there  is  nothing  in  the  statute  requiring 
bids  to  be  accompanied  by  a  certified  check.  This  provision  is 
simply  incorporated  in  the  specifications  by  your  Commission.  It 
is,  moreover,  a  provision  intended  simply  for  the  protection  of  the 
State  against  irresponsible  bidders.  In  view  of  the  fact  that  a 
certified  check  was  given  although  its  amount  was  insufficient,  it 
is  my  opinion  that  the  failure  to  supply  a  check  of  the  proper 
amount  was  simply  an  irregularity  in  connection  with  the  bid. 
It  appears  to  be  clear,  under  the  authorities,  that  such  irregularities 
in  matters  intended  for  the  protection  of  the  State  may  be  waived 


Digitized  by  VjOOQiC 


Kepoet  of  the  Attorney-General.  613 

by  the  board  empowered  to  enter  into  the  contract,  or  may  be 
treated  by  it  as  sufficient  justification  for  a  rejection  of  the  bid. 

McCord  V.  Lauterbach,  91  App.  Div.  315,  and  cases 
cited. 
I  therefore  advise  you  that  the  matter  rests  entirely  in  the  dis- 
cretion of  the  Commission,  and  that  while  the  irregularity  is  such 
as  to  justify  the  rejection  of  the  bid,  it  is  still  at  liberty  to  enter 
into  a  contract  with  Mr.  Kinum  if  it  desires  to  do  so,  and  waive 
the  irregularity. 

Yours  respectfully,. 

EDWAKD  R.  O'MALLEY, 

Attomey-Oeneral. 


OPINIONS  RENDERED  THE  STATE  BOARD  OF 
CHARITIES. 


Tax  Law  —  Section  4  —  Subdivision  7. 
Real  property  owned  by  Wiawaka  Holiday  House^  a  corporation 
formed  under  the  Membership   Corporations  Law  for  the 
specific  purpose  of  providing  a  summer  boarding  home  for 
working  girls,  should  be  exempt  from  taxation. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  Febriutry  17,  1910. 

Dr.  Robert  W.  IIebberd,  Secretary,  State  Board  of  Charities, 
Albany,  N.  Y.: 

Dear  Sir. —  Referring  to  your  letter  of  the  10th  inst.,  in  which 
you  inclose  copy  of  certificate  of  incorporation  of  the  Wiawaka 
Holiday  House,  organized  under  the  Membership  Coxporations 
Law,  and  ask  my  opinion  as  to  whether  or  not  the  real  property 
oAvned  by  this  corporation  is  subject  to  taxation,  I  beg  to  advise 
as  follows: 

It  appears  that  this  company  was  incorporated  June  29,  1907, 
and  that  the  objects  for  which  it  is  formed  are  as  follows: 
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"  To  provide,  without  profit,  at  cost  price  or  less,  board  and 
lodging  in  the  summer  time  f<»r  working  girls  and  youn<» 
women,  having  special  reference  to  the  maintenance  of  a 
house  and  grounds  under  the  dircK*tion  of  the  lioard  of  Man- 
agers, at  which  girls  and  young  women  working  for  wages 
and  salaries  can,  during  the  summer  season,  have  board  and 
lodging  at  ])rices  affording  no  profit  to  the  corporation  or  its 
Board  of  i[anagers/' 

I  note  that  the  corporal i(m  has  received  a  small  tract  of  laud 
on  Lake  (ieorge  and  maintains  in  the  three  cottages  located  thereon 
a  home  for  girls  and  young  women  who  would  otherwise  have  no 
opportunity  for  rest  and  r(»creation,  and  as  an  effort  is  made  to 
prevent  dependency,  a  small  charge  is  made  for  board,  but  the 
reports  show  the  actual  expenditures  in  the  maintenance  of  the 
institution  are  twice  as  much  as  the  receipts  from  the  board  of 
inmates.  I  also  note  the  churches  and  friendly  societies  in  Troy, 
Albany  and  elsewhere  are  interested  in  the  maintenance  of  the 
home  and  contribute  to  its  support. 

Under  these  circumstances,  it  is  my  opinion  that  the  real  prop- 
erty owned  by  the  corporatirm  and  used  exclusively  for  carrying 
out  charitable  or  benevolent  purposes,  as  set  forth  above,  is  exempt 
from  taxation  under  section  4,  subdivision  7  of  the  Tax  Law, 
which  provides  in  part  as  follows: 

"  The  real  property  of  a  corporation  *  *  *  organized 
exclusively  for  *  *  *  charitable,  benevolent  and  *  *  * 
purposes,  *  *  *  and  used  exclusively  for  carrying  out 
thereu2)on  one  or  more  of  such  ])urposes,  and  the  personal 
property  of  such  corporation  shall  be  exempt  from  taxation." 

Assuming  that  the  statements  which  I  have  quoted  above  repre- 
sent the  facts,  and  that  this  corporation  and  its  officers,  members 
or  employees  receive  no  pecuniary  profit  from  its  operations,  it 
is  my  opinion  that  it  falls  within  the  above  provision  and  that  its 
property  is  therefore  exempt  from  taxation. 

I  return  herewith  the  certificate  which  you  inclosed. 
Very  truly  yours, 

EDWAKD  R.  O'MALLEY, 

A  it orney- General, 
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State  Charities  Law  —  Section  10. 

State  Board  of  Charities  has  supervision  over  hospitals  for  the 
treatment  of  contagious  diseases,  and  quarantine  hospitals. 

STATE  OF  NEW  YORK. 

Attoeney-General's  Office, 

Albany,  May  2,  1910. 

Robert  W.  Hebbebd,  Esq.,  Secretary,  State  Board  of  Charities, 
Albany,  N.  F.; 

Dear  Sir. —  Referring  to  your  letter  of  April  20  in  which  you 
ask  my  opinion  as  to  the  scope  of  section  10  in  defining  the  super- 
visory powers  of  the  State  Board  of  Charities,  I  beg  to  advise  as 
follows : 

You  ask  me  whether  the  supervisory  power  of  this  board  ex- 
tends to  public  hospitals  for  the  treatment  of  contagious  diseases 
and  hospitals  established  for  quarantine  purposes,  which  latter  are 
established  and  maintained  by  the  State.  The  section  in  question 
provides  in  part  as  follows: 

"  §  10.  Visitation,  inspection  and  supervision  of  in- 
stitutions. *  *  *  all  asylums,  hospitals  and  institutions, 
whether  state,  county,  municipal,  incorporated  or  not  incor- 
porated, private  or  otherwise,  except  institutions  for  the  cus- 
tody, care  and  treatment  of  the  insane,  are  subject  to  the 
visitation,  inspection  and  supervision  of  the  state  board  of 
charities,  its  members,  officers  and  inspectors." 

It  is  my  opinion  that  this  section  is  clearly  broad  enough  to 
include  the  cases  to  which  you  refer. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 
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State  Charities  Law  —  Sections  290,  291,  294  —  Dispensaries. 

Maintenance  of  "  tuberculosis  dispensaries  "  by  locarhealth  boards 
of  municipalities  where  such  dispensaries  are  supported  by 
public  moneys  or  trust  funds  —  not  legal  without  license 
from  State  Board  of  Charities. 

STATE  OF  NEW  YORK. 

Attoeney-General's  Office, 

Albany,  May  6,  1910. 

State  Board  of  Charities,  Albany,  ^.  Y.: 

Gentlemen. —  I  acknowledge  the  letter  of  April  20  from  your 
secretary,  in  which  the  following  resolution  adopted  at  the  annual 
meeting  of  your  board  was  certified  to  me : 

'^  Resolved,  That  the  question  of  the  right  of  maintenance 
of  tuberculosis  dispensaries  by  towns  or  other  municipalities, 
without  a  license  from  the  State  Board  of  Charities,  be  sub- 
mitted to  the  Attorney-General  for  his  opinion." 

Section  290  of  the  State  Charities  Law  defines  a  dispensary  as 
follows : 

"  For  the  pur2)oses  of  this  article,  a  '  dispensary  '  is  declared 
to  be  any  person,  corporation,  institution,  association  or  agent, 
whose  purpose  it  is,  either  independently  or  in  connection  with 
any  other  purpose,  to  furnish,  at  any  place  or  places,  to  per- 
sons nonresident  therein,  either  gratuitously  or  for  a  com- 
pensation determined  without  reference  to  the  value  of  the 
thing  furnished,  medical  or  surgical  advice  or  treatment, 
medicine  or  apparatus,  provided,  however,  that  the  moneys 
used  by  and  for  the  purposes  of  said  dispensary  shall  be  de- 
rived wholly  or  in  part  from  trust  funds,  public  moneys  or 
sources  other  than  the  individuals  constituting  said  dispensary 
and  the  persons  actually  engaged  in  the  distribution  of 
charities  of  said  dispensary.'^ 

It  is  stated  in  the  letter  of  your  secretary  that  certain  so-called 
"  tuberculosis  dispensaries  "  are  being  maintained  by  local  health 
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boards  in  Cohoes,  Rome,  Oneida,  Xew  York  City  and  other  places, 
without  licenses  from  your  board  to  conduct  such  dispensaries,  and 
the  resolution  in  question  was  submitted  to  me  for  the  purpose  of 
determining  whether  or  not  such  action  is  legal.  I  assume  from 
your  question  that  the  dispensaries  mentioned  are  Supported  in 
whole  or  in  part  from  trust  funds,  public  moneys  or  sources  other 
than  the  individuals  constituting  said  dispensaries.  This  being  so, 
it  is  clear,  in  my  judgment,  that  such  dispensaries  do  come  within 
the  definition  above  quoted. 

Section  201  of  the  same  law  provides  in  part  as  follows: 

^^A  dispensary  shall  not  enter  upon  the  execution,  or  con- 
tinue the  prosecution  of  its  purpose  unless  licensed  by  the 
state  board  of  charities,  as  provided  in  this  article." 

Section  294  provides  in  part  as  follows: 

"*  *  *  nor  *  *  "  shall  any  person,  corporation, 
institution,  society,  association,  or  agent  thereof,  except  a  duly 
licensed  dispensary,  display  or  cause  to  be  displayed  a  sign 
or  other  thing  which  could  directly  or  indirectly  or  by  sug- 
gestion indicate  the  existence  of  the  equivalent,  in  purpose 
and  effect,  of  a  dispensary." 

A  violation  of  any  of  the  provisions  of  this  article  is  made  a 
misdemeanor.  It  seems  to  me,  from  a  careful  examination  of  the 
foregoing  provisions  of  law,  that  the  question  certified  to  me  must 
be  answered  by  saying  that  no  municipalities  have  the  right  to 
maintain  tuberculosis  dispensaries  \vhich  come  within  the  definition 
above  quoted,  without  obtaining  a  license  from  your  board,  and 
that  they  are  subject  to  your  visitation  and  inspection  and  to  the 
rules  and  regulations  prescribed  by  the  other  sections  of  this  same 
law. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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State  Charitiea  Lair  —  ISectiouis  1),   13,   14  —  (*haritable  Institu- 
tions —  Almsh  ouses. 
Power  of  State  Board  of  Charities  to  investigate  the  administration 

of  charitable  institutions,  and  issuance  of  orders  for  correction 

of  evils. 

STATK  OF  NEW  YORK. 

Attornkv-Gk\kr,vl\s  Ofkk^k, 

Albany,  July  7,  1010. 

RoBKRT  W.  Hebberi),  Esq.,  Secretary,  Staie  Board  of  Charities, 
Capitol,  Albany,  A'.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  communica- 
tions dated  June  27  and  July  (>,  to  which  I  reply  herewith. 

You  call  my  attention  to  conditions  existing  in  certain  charitable 
institutions  throughout  the  State,  and  recite  as  examples  that  in 
one  almshouse  the  sick  are  not  supplied  with  proper  nurses;  that  in 
another  there  is  great  overcrowding  in  the  attic  of  the  institution 
which  is  used  but  not  originally  intended  for  dormitory  purposes, 
which  use  is  occasioned  by  local  poor  law  officers  committing  able 
bodied  inmates,  some  of  whom  at  least  should  be  sent  to  county 
jails  as  vagrants ;  that  elsewhere  boards  of  supervisors  have  failed 
to  make  provision  for  the  erection  of  suitable  buildings  although 
the  necessity  for  such  construction  has  frequently  been  brought  to 
their  attention;  and  that  in  some  institutions,  necessary  provisions 
for  fire  protection  have  not  been  made.  • 

My  attention  is  directed  to  sections  1»5  and  14  of  the  State  Chari- 
ties Law,  which  vest  in  the  State  Board  of  Charities  certain  powers 
and  impose  upon  it  certain  duties  in  reference  to  the  investigation 
and  correction  of  evils  existing  in  the  administration  of  all  institu- 
tions of  a  charitable,  eleemosynary,  reformatory  or  correctional 
character  or  design,  including  reformatories  (except  those  under 
the  supervision  and  subject  to  the  inspection  of  the  Prison  Com- 
mission). 

Section  13  provides  that  the  board  may  direct  an  investigation 
of  the  affairs  of  any  such  institution  and  empowers  it  to  issue 
compulsory  processes  for  the  attendance  of  witnesses  and  to  admin- 
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ister  oaths  and  to  exercise  the  same  powers  in  respect  to  such 
proceedings  as  belong  to  referees  appointed  by  the  Supreme  Court 
Section  14  is  as  follows : 

^*  Section  14.  Orders  of  board  directed  to  institutions. 
— If  it  shall  appear,  after  such  investigation,  that  inmates  of 
the  institution  are  cruelly,  negligently  or  improperly  treated, 
or  inadequate  provision  is  made  for  their  sustenance,  clothing, 
care,  supervision  or  other  condition  necessary  to  their  comfort 
and  well  being,  said  board  may  issue  an  order,  in  the  name  of 
the  people,  and  under  its  official  seal,  directed  to  the  proper 
officers  or  managers  of  such  institution,  requiring  them  to 
modify  such  treatment  or  apply  such  remedy,  or  both,  as  shall 
therein  be  specified;  before  such  order  is  issued,  it  must  be 
approved  by  a  justice  of  the  supreme  court,  after  such  notice 
as  he  may  prescribe  and  an  opportunity  to  be  heard,  and  any 
person  to  whom  such  an  order  is  directed  who  shall  wilfully 
refuse  to  obey  the  same,  shall,  upon  conviction,  be  adjudged 
guilty  of  a  misdemeanor.'^ 

The  specific  question  laid  before  me  is  whether  or  not  section  14 
is  sufficiently  broad  to  cover  situations  in  institutions  as  above 
described. 

The  general  powers  and  duties  of  the  State  Board  of  Charities 
are,  in  a  large  measure,  of  a  directory  and  advisory  character. 
Section  9  of  the  State  Charities  Law,  which  prescribes  those  general 
powers  and  duties,  seems  to  indicate  that  the  duties  of  the  board 
consist  mainly  in  aiding  or  advising  in,  or  approving  or  disapprov- 
ing of  the  organization  or  management  of  charitable  institutions. 
But  the  exercise  of  snch  functions  would  undoubtedly  be  of  little  or 
no  value  without  vesting  in  the  board  some  means  to  exercise  its 
influence  and  to  enforce  upon  the  management  of  these  institutions 
such  method  of  conducting  them  as  in  the  judgment  of  the  board 
seems  fitting  and  proper.  For  this  reason,  evidently,  the  Legis- 
lature enacted  section  14  which  gives  to  the  board  a  means  of 
enforcing  its  orders.  It  w^ill  be  noted  that  this  statute  is  extremely 
broad,  and  states  that  after  it  has  been  established  as  a  matter  of 
fact  by  an  investigation  conducted  in  accordance  w^ith  the  pro- 
visions of  section  13,  that  the  inmates  of  institutions  are  not  prop- 
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ei'ly  cared  {(A  aud  inadequate  provision  is  made  for  tlieir  care  and 
sustenance,  the  board  may  make  such  specific  orders  as  will  correct 
these  conditions.  If  section  14  means  anything,  it  is  that  the  State 
Board  of  Charities  can  issue  orders  to  correct  such  conditions  as 
you  state  exist.  My  opinion,  therefore,  is  that  if  it  appears  to  the 
board,  after  making  proper  investigation,  that  these  facts  exist  as 
above  recited,  such  orders  as  are  specified  in  section  14  may  be 
issued  to  correct  the  conditions. 

Yours  very  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


OPINION  RENDERED  THE  STATE  BOARD  OF 
EMBALMING  EXAMINERS. 


Stale  Board  of  Embalming  Examiners  —  Licenses  Undertakers 

and  Embahners, 

Recent  decision  of  Court  of  Appeals,  January  4,  1910,  holds  thai 
chapter  572,  Laws  1905,  now  section  295,  Public  Health  Law, 
is  unconstitutional,  in  that  it  prevents  licensing  of  undertaker, 
unless  he  also  be  a  licensed  embalmer.  State  Board  of  Em- 
balming Examiners  should  refuse  further  applications  and 
fees  for  such  licenses  after  January  4,  llllO. 

STATE  OF  NEW  YORK. 

Attorney-Gex'eral's  Office, 

Albany,  January  24,  1910. 

William  J.  Phillips,  Esq.,  Secretary,  Board  of  Emhahning 
Examiners,  Albany,  N,  Y.: 
Dear  Sir. —  By  your  favor  of  the  11th  inst.,  I  am  asked  to  advise 
what  course  your  board  should  pursue  in  relation  to  receiving  ap- 
plications for  undertakers'  licenses  in  view  of  the  late  decision  of 
the  Court  of  Appeals  in  the  case  of  the  People  v.  William  A.  Ringe, 
and  whether  the  applications  and  fees  therefor  should  be  returned 
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to  the  applicants,  or  whether  the  fees  should  be  returned  and  the 
applications  kept  for  future  reference,  and  also  whether  your  board 
should  refuse  to  receive  any  further  applications  for  undertakers' 
licenses  as  provided  for  in  section  6a  of  chapter  572,  Laws  of  1905 
(now  section  295  of  the  Public  Health  Law). 

The  decision  of  the  Court  of  Appeals  in  the  case  above  referred 
to  was  rendered  on  the  4th  day  of  January,  1910,  and  holds  that 
section  6a,  chapter  572,  Laws  of  1905,  now  section  295  of  the 
Public  Health  Law,  is  unconstitutional  upon  the  grounds  that  it 
prevents  the  licensing  of  an  undertaker  unless  he  is  also  a  licensed 
onibalraer,  and  also  prevents  the  board  from  issuing  a  license  to 
any  person  unless  he  shall  have  been  employed  as  an  assistant  to  a 
licensed  undertaker  continuously  for  a  period  of  at  least  three 
years  prior  to  the  issuance  thereof,  and  that  the  imposition  of  such 
conditions  were  unwarrantable  interferences  with  the  constitutional 
rights  of  the  applicant,  and  by  force  of  such  decision  that  portion  of 
such  act  which  requires  an  undertaker  to  take  out  a  license  becomes 
absolutely  null  and  void  and  is  no  longer  of  any  force  or  validity, 
and  as  far  as  any  future  action  is  concerned  it  must  be  treated  as 
if  it  had  never  been  enacted. 

The  act  being  unconstitutional  and  void,  all  action  or  proceedings 
taken  thereunder  after  the  rendition  of  such  decision  was  and  is 
without  authority  and  all  applications  and  fees  received  by  your 
board  after  January  4,  1910,  should  be  returned  to  the  applicant 
and  you  should  in  the  future  refuse  to  receive  any  further  applica- 
tions or  fees  for  such  a  license. 

Yours  truly, 

EDWARD  E.  O'MALLEY, 

Attorney-General, 


Digitized  by  VjOOQIC 


622  ItEPOKT    OK    TlIK    AtTOUN  KY-GkXKKAL. 

OPINIONS  RENDERED  THE  STATE  BOARD  OF 
PHARMACY. 


Slate  Board  of  Pharmacy, 
Appointment  of  new  officers.    Members  of  present  board  will  hold 
over  and  eontintie  in  office  nntil  the  new  board  is  appointed 
and  qualified  to  act.     (Chapter  422,  Laws  1910.) 

STATE  OF  XEW  YORK. 

Attoknky-Cikxkrai/s  Office,  ' 

ALnANY,  Jail/  29,  11)10. 

Siatc  Board  of  Pharmacij,  Sew  Yorlc  City: 

Gentlemen. —  I  beg  to  acknowle<lge  receipt  of  your  favor  of  the 
22d  instant  written  by  Steiner  A:  Peterson,  yonr  attorneys,  askiiu: 
for  my  opinion  as  to  whether  the  members  of  your  present  board 
will  hold  over  and  continue  in  office  after  August  1,  1910,  and 
until  a  new  board  is  elected  and  qualitied  as  provided  by  chapter 
422of  the  Laws  of  1910. 

I  have  given  careful  consitleration  to  the  above  mentioned  act 
and  I  do  not  think  it  was  the  intention  of  the  Legislature  to  abolish 
the  State  Board  of  Pharmacy,  btit  to  change  the  number  of  the 
mend)ers  of  the  board  and  provide  a  different  method  for  their 
election,  and  to  fix  a  definite  and  certain  time  for  the  expiration  of 
the  terms  of  the  members  of  the  present  board  and  the  commence- 
ment of  the  terms  of  office  of  the  incoming  board,  and  unless  the 
office  is  abolished  the  mend)ers  of  the  j)resent  board  will  hold  over 
and  continue  in  office  until  a  new  board  is  ap])ointed  and  qualified 
as  provided  by  the  amendments  specified  in  the  above  act.  While 
it  is  provided  by  secticm  2'M,  as  amended  by  chapter  422  of  the 
Laws  of  1910  that  the  present  "  State  Board  of  Pharmacy  in  office 
when  this  section  takes  effect  shall  remain  in  office  until  August 
first,  nineteen  hundred  and  ten,''  it  does  not  say  that  the  board  shall 
not  continue  to  discharge  its  duties  after  that  date  if  the  new 
])oard  therein  ])r()vided  for  is  not  a])pointed  or  (pialified  to  act  by 
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that  time,  nor  does  it  abolish  the  board;  so  it  follows  that  the 
present  members  will  continue  to  hold  over  under  the  Public 
Officers  Law  until  the  new  board  is  installed  in  office. 
Yours  very  respectfully, 

EDWAKD  E.  O'MALLEY, 

Attorney-General, 


State  Pharmacy  Law  —  Section  241. 

Xewly  appointed  State  Board  of  Pharmacy  may  act  with  same 

powers  as  old  board,  in  all  pending  actions,  civil  or  criminal. 

STATE  OF  NEW  YOKK. 

Attorney-General's  Office, 

Albany,  October  5,  1910. 

To  the  Honorable,  the  State  Board  of  Pharmacy,  Albany,  N.  Y.: 
Gentlemen. —  I  am  in  receipt  of  a  communication  from  the 
secretary  of  your  board,  dated  the  1st  inst,  in  which  he  advises  me 
of  your  desire  for  my  opinion  as  to  the  meaning  of  section  241  of 
the  Pharmacy  Law,  as  amended,  with  reference  to  the  prosecution 
of  certain  pending  cases. 

Section  241  reads  as  follows: 

"  This  act  shall  not  alfect  pending  actions  or  proceedings, 
civil  or  criminal,  brought  by  or  against  the  state  board  of 
pharmacy,  as  the  same  was  constituted  prior  to  the  taking 
effect  of  such  act,  but  such  actions  or  proceedings  shall  be 
prosecuted  or  defended  to  a  final  conclusion,  in  the  same  man- 
ner, by  the  state  board  of  pharmacj-  constituted  as  herein  pro- 
vided,'or  by  the  officer  having  jurisdiction  in  respect  thereto. 
The  provisions  of  this  act  shall  not  be  construed  so  as  to  affect 
or  impair  any  act  done,  or  right  accruing,  accrued  or  acquired, 
or  any  penalty,  forfeiture,  or  punishment  incurred  prior  to 
the  time  when  this  act  or  any  part  thereof  takes  effect,  under 
or  by  virtue  of  the  law  amended  by  such  act,  but  the  same  may 
be  asserted,  enforced,  prosecuted  or  inflicted,  as  fully  and  to 
the  same  extent  as  if  this  amendatory  act  had  not  been  passed." 
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By  the  use  of  the  words  "  but  such  actions  or  proceedings  shall 
DC  prosecuted  or  defended  to  a  final  conclusion,  in  the  same  manner, 
by  the  State  Board  of  Pharmacy  constituted  as  herein  provided,  or 
by  the  officer  having  jurisdiction  in  respect  thereto  "  it  is  apparent 
that  the  Legislature  did  not  intend  to  disturb  the  prosecution  of 
such  cases  by  placing  the  same  under  any  new  head. 

I  am  therefore  of  the  opinion  that  the  new  Board  of  Pharmacy 
has  the  same  powers  with  reference  to  such  cases  as  the  old  Board 
had  and  that  they  may  continue  them  under  the  same  counsel  if  it 
appears  to  them  to  be  best  so  to  do.  It  does  not  follow,  however, 
that  the  same  counsel  must  be  continued.  I  am  of  the  opinion  that 
if  for  any  reason  it  should  now  be  impossible  or  improper  to  con- 
tinue the  same  counsel  in  these  cases,  others  may  in  the  discretion 
of  the  board  be  designated.  The  jurisdiction  of  the  Attorney- 
General  does  not  in  my  opinion  extend  to  any  pending  proceedings. 
Yours  very  truly, 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 


riiarmacy  Law  —  Section  234. 

Term  "  licensed  pharmacist "  applies  only  to  pharmacists  licensed 

under  the  laws  of  the  State  of  Xew  York. 

STATE  OF  ^:EW  YORK. 

Attorney-Gkneral's  Office, 

Albany,  Xovcmher  15,  1910. 

To  the  TlonoraUe,  the  State  Board  of  Pharmacy,  Albany,  N.  Y.: 
Gentlemen. —  Replying  to  your  favor  of  the  12th  ultimo,  in 
which  my  opinion  is  requested  as  to  whether  the  words  "  licensed 
pharmacist  "  used  in  section  234  of  the  Pharmacy  Law,  refers  only 
to  licentiates  of  the  State  of  Xew  York,  I  l)og  to  say  that  an  exam- 
ination of  the  statute,  chapter  422  of  the  Laws  of  1910,  being  an 
amendment  of  article  11,  chapter  49,  of  the  Law^s  of  1909,  pro- 
vides in  detail  rules  and  regulations  for  the  control  of  the  practice 
of  pharmacology  in  this  State.     Among  other  provisions  are  those 
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which  govern  the  issuance  of  licenses  to  pharmacists.     All  these 
provisions  with  reference  to  licensing  pharmacists  precede  section . 
234,  in  which  the  words  "  licensed  pharmacist ''  are  used* 

It  seems  to  me  to  be  clear  from  a  reading  of  the  whole  statute 
that  the  intent  of  the  Legislature  in  using  these  words  was  to  refer 
to  pharmacists  licensed  pursuant  to  the  provisions  of  this  law  and 
none  other.  The  State  has  the  right  to  pass  laws  in  the  interest  of 
the  health  of  its  citizens  and  to  prescribe  stringent  rules  and  regu- 
lations to  preserve  their  well  being.  This  is  the  purpose  of  the 
Pharmacy  Law  and  it  is  not  to  be  presumed  that  it  was  passed  with 
reference  to  any  provisions  of  statute  that  may  be  applicable  to 
pharmacists  in  other  states. 

I  am  clearly  of  the  opinion  that  the  words  "licensed  phar- 
macist "  used  in  the  section  referred  to  mean  only  a  pharmacist 
licensed  under  the  laws  of  the  State  of  New  York. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 


OPINIONS  RENDERED  THE  STATE  BOARD  OF  TAX 
COMMISSIONERS. 


Mortgage  Tax  Law  —  Section  260. 
Recording  officers  should,  upon  leaving  office,  turn  over  to  their 
successors  all  funds  received  on  mortgages  and  held  pending 
apportionment  by  State  Board  of  Tax  Commissioners,  the 
incoming  officers  to  give  receipt  therefor. 

STATE  OF  NEW  YORK. 

Attorney-Gener^vl's  Office, 

Albany,  January  6,  1910. 
Stale  Board  of  Tax  Commissioners,  Albany,  N.  Y,: 

Gentlemen. —  T  have  your  letter  of  the  5th  iust.,  in  which  you 
jir>k  my  opinion  regarding  the  duty  of  a  recording  officer  to  turn 
(»vcr  to  his  successor  moneys  received  on  mortgages  pending  deter- 
niinatiujj  mu\  apportionment  by  your  board. 
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I  note  that  the  statute  requires  that  on  the  first  day  of  each 
.  month  the  recording  officer  shall  pay  over  to  the  county  treasurer, 
or  the  city  chamberlain  in  Greater  Xew  York,  all  moneys  on 
account  of  taxes  i)ai(l  to  him  "  except  taxes  paid  upon  a  mortgage 
which  under  the  provisions  of  section  260  is  to  be  apportioned  by 
the  State  Board  of  Tax  Commissioners  between  several  counties, 
which  taxes  and  money  shall  be  paid  over  by  him  as  provided  by 
the  determination  of  said  State  Board  of  Tax  Commissioners 
within  five  days  after  the  filing  of  said  determination  in  his 
office." 

I  also  note  that  several  funds  are  now  being  held  pending 
apportionment,  and  that  you  would  like  my  opinion  as  to  whether 
the  outgoing  recording  officer  is  required  to  turn  such  funds  over 
to  his  successor  and  the  incoming  officer  required  to  accept  them 
and  give  his  receipt  therefor. 

It  is  my  opinion  that  this  is  the  clear  duty  of  both  officers.  The 
taxes  are  held  by  them  in  their  official  capacity  as  an  incident  of 
the  business,  and  should  therefore  be  turned  over  by  the  outgoing 
officer  and  taken  in  charge  by  the  incoming  officer  upon  a  change 
of  administration.  •     • 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Mortgage  Tax  Laic  —  Section  25G. 

Ijideterniiuaic^  mortgages.  Where  such  have  been  stamped  and 
accepted  for  record  by  recording  clerk,  without  statement  at 
time  of  presentation  for  recording,  or  assurance  that  such 
stateuient  will  be  filed,  the  computation  of  tax  should  be  upon 
the  value  of  the  security. 

STATE  OF  XEW  YORK. 

Attorxky-Gkner.\l's  Office, 

Albany,  January  6.  1910. 
i^tatc  Board  of  Tax  Commissionerfi,  Albany,  A\  Y,: 

GcMitlenien. —  T  have  your  letter  of  the  oth  inst.,  in  which  yon 
ask  my  opinion  as  to  the  pr()])er  interpretation  of  section  256  of 
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the  Tax  Law  in  reference  to  the  computation  of  the  amount  taxa- 
ble where  indeterminate  mortgages  are  recorded. 
This  section  provides  in  part  as  follows : 

"  Mortgages  for  indefinite  amounts  or  for  contract 
OBLIGATIONS. —  If  the  principal  indebtedness  secured  or 
which  by  any  contingency  may  be  secured  by  a  mortgage  is 
not  determinable  from  the  terms  of  the  mortgage,  *  *  * 
such  mortgage  shall  be  taxable  -^  *  *  upon  the  value 
of  the  property,  covered  by  the  mortgage,  which  shall  be  de- 
termined by  the  recording  officer  to  whom  such  mortgage  is 
presented  for  record,  unless  at  the  tune  of  presenting  such 
mortgaffe  for  record  the  owner  thereof  shall  file  with  the 
recording  officer  a  sworn  statement  of  the  maximiun  amount 
secured  or  ivhich  under  any  contingency  may  he  secured  by 
the  mortgage/' 

You  state  that  you  have  been  asked  by  several  of  the  recording 
officers  whether  they  have  the  right  to  accei)t  ^^  a  sworn,  statement 
of  the  maximum  amount  secured  ^'  after  the  mortgage  has  been 
received  and  stamped  for  record,  or  whether  the  mortgage  and 
statement  must  be  simultaneously  presented.  As  you  point  out, 
such  a  situation  cannot  arise  if  the  recording  officers  j^erform  their 
strict  duty,  as  they  are  not  authorized,  under  the  law,  to  receive 
and  stamp  for  record  any  mortgage  until  the  tax  has  been  paid. 
But,  as  you  state,  in  many  instances,  through  inadvertence  or 
through  the  accommodation  of  the  recording  officer  in  assuming 
responsibility  for  the  tax,  mortgages  are  accepted  for  record, 
stamped,  and  have  been  actually  recorded  before  the  tax  is  paid. 

You  ask  whether,  if  the  required  statement  is  not  presented  with 
such  mortgage  and  the  recording  officer  has  made  demands  upon 
*^  the  mortgagor  or  mortgagee  to  furnish  him  with  proofs  ^s  to  such 
facts  as  he  deems  necessary  for  the  purpose  of  computing  the 
value  of  the  ])roperty  covered  by  the  mortgage/'  the  oAvner  can 
withdraw  the  mortgage  and  again  present  it  for  record  with  a 
sworn  statement  such  as  the  statute  prescribes.  You  further  ask 
as  follows : 
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**  In  other  words,  can  the  statute  be  construed  so  as  to  allow 
the  recording  officer  to  accept  the  statement  for  filing  subse- 
quent to  the  time  the  mortgage  is  received  and  accepted  for 
r(H»ord  i  Again,  can  he  accept  such  statement  in  lieu  of  proof 
of  the  value  of  the  ])roperty  as  the  basis  for  the  tax  after  the 
mortgage  has  Wn  actually  recorded?" 

The  question  presented  is  the  proper  interpretation  of  the 
words  "  at  the  time  of  presenting  such  mortgage  for  record."  It 
is  clear  that  under  this  section  a  tax  is  imposed  generally  for  mort- 
gages for  indeterminate  amounts  based  upon  the  value  of  the 
security.  Th?  exception  to  this  arises  in  case  a  statement  is  pre- 
vented as  therein  provided.  This,  according  to  the  statute,  must 
he  at  the  time  of  j)resenting  the  mortgage  for  record.  It  would 
seem  to  \>o  clear,  therefore,  that  this  exception  does  not  apply  in 
case  the  mortgage  has  l)e<»n  actually  stamped  for  record  and  ac- 
cepted. After  such  time,  the  statement  ])rovided  by  the  statute 
caimot  be  filed  because  the  time  of  presenting  the  mortgage  for  rec- 
ord is  past.  On  the  other  hand,  the  courts  would  certainly  not  take 
an  unduly  strict  view  of  this  language,  and  if  the  mortgage  is  taken 
by  the  clerk,  and  contemporaneously  the  question  as  to  the  basis 
for  the  tax  is  raised  by  the  person  presenting  the  mortgage,  all 
forming  part  of  one  transaction,  it  would  in  all  probability  lx» 
held  that  the  statement  could  l)e  filed,  notwithstanding  the  fact 
that  the  clerk  might  have  stamped  the  instrument  for  record.  This 
question  is  largely  one  of  fact  in  each  particular  instance,  but  I 
believe  that  the  principle  to  determine  the  decision  in  each  case  is 
that  if  the  n\ortgage  has  been  stamped  and  accepted  for  record 
without  any  contemporaneous  understanding  that  a  statement  is 
to  be  filed,  the  tax  must  be  computed  upon  the  value  of  the  security. 
Very  respectfully, 

EDWARD  E.  O'MALLEY, 

Attorney-GeneraL 


Digitized  by  VjOOQIC 


Report  of  tiik  Attorxky-Gexjciial.  C20 

Slate  Board  of  'Tax  Commissioners. 
Where  writ  of  certiorari  has  been  procured  for  review  of  deter- 
mination of  State  Board  of  Tax  Commissioners,  said  Board 
have  the  power  to  amend  such  determination 
(Matter  of  Application  Supervisors  Fulton  County  for  writ  of 
certiorari  against  State  Board,  etc). 

STATE  OF  NEW  YOEK.  . 

•    Attoeney-General's  Office, 

Albany,  January  26,  1910. 

State  Board  of  Tax  Commissioners,  Albany,  N,  Y.: 

Gentlemen. —  Referring  to  your  request  for  my  opinion  as  to 
the  power  of  your  Board  to  amend  your  determination  after  a  writ 
of ■  certiorari  has  been  procured  for  a  review  of  the  same,  I  beg 
to  advise  that  I  have  carefully  considered  the  question  and,  in 
my  opinion,  you  possess  this  power. 

It  seems  to  be  well  settled  that  a  court  has  the  power  to  amend 
its  judgment  at  any  time,  even  after  an  appeal  has  been  taken, 
until  the  decision  of  the  Appellate  Court  upon  such  appeal. 

See  23  Cyc,  862,  Tit.  "  Judgments,"  and  cases  cited. 

It  is,  of  course,  well  settled  that  your  Board,  sitting  as  a  board 
of  equalization,  acts  in  a  judicial  capacity,  and  it  would  therefore 
be  my  judgment  that  these  decisions  would  apply.  Further,  upon 
an  examination  of  the  decisions  in  other  States,  I  find  that  it  is 
recognized  that  boards  possessing  similar  functions  to  those  exer- 
cised by  your  body,  are  held  to  have  the  right  at  all  times  to 
amend  their  own  proceedings  and  determinations. 

See  Seymour  National  Banlc  v.  Isaacs,  68  X.  E.  Kep. 

288  (Ind.). 
Boyce  v.  Auditor  General,  90  Mich.  314. 
Black  v.  McOonigle,  103  Misc.  192. 
State  V,  Central  Pacific  B,  Co.,  17  ISTev.  259. 
See  also  Century  Digest,  Tit.  "  Taxation,"  §  871  and 

cases  cited. 


Digitized  by  VjOOQlC 


().*>0  Rkpokt  ov  thk  Attohxky-Gknkkai.. 

While  thc»ti(*  cases  are  not  precisely  in  point,  I  find  nothing  to 
tl'C  contrary,  and  applying  the  principles  which  they  establish  in 
the  light  of  the  judicial  nature  of  your  Board,  it  is  my  opinion 
tliat  you  have  the  right  to  amend  your  determinations  even  after 
0  writ  of  c(»rtiorari  has  ])een  secured  to  review  the  same. 

Yours  resj)ectfully, 

KDWAK n'u.  O'MALLEY, 

Afioruey-GeneraL 


yV/.r  Ijfnr — Special  Franchise  Tnv  —  Corporations. 
Description  of  projKTty,  etc.,  prej)ared  by  State  Board  of  Tax 
(Vnnmissioners  for  the  purj)oses  of  assessment,  is  sufficient 
where  owner  of  special  franchise  is  able  to  identify  it. 

STATE  OF  XEW  YORK. 

Attorxky-Gknkr.vi/s  Office, 

Albany,  January  26,  1910. 

State  Board  of  Tax  Commissioners,  AU)any,  X.  Y.: 

Gentlemen. —  I  return  herewith  the  tentative  descriptions  which 
you  prepared  for  s))ecial  franchise  of  various  classes  of  compa- 
nies. I  have  examined  th(»se  descriptions  and  also  the  decisions 
l)earing  upon  the  question  of  their  sufficiency.  It  is  my  opinion 
that  they  are  a  sufficient  descrij)ti(m  for  use  in  making  your 
assessments  and  for  describing  the  property  assessed  ujwn  the 
assessment  roil. 

Jt  is  a  well  settled  ])rinciple  of  taxation  that  the  description  of 
property  assessed  must  be  sufficiently  definite  to  enable  the  owner 
to  identify  it.  A  diflferent  principle  seems  to  prevail  where  the 
property  is  scmght  to  be  sold  under  tax  sales,  and  I  therefore  do 
not  pass  u})on  the  sufficiency  of  these  descriptions  in  case  the  spe- 
cial franchise  were  to  be  sold  for  nonpayment  of  taxes  at  a  tax 
sale.  There  is  not,  however,  anything  to  prevent  a  more  definite 
and  detailed  description  of  the  same  property  being  employed  in 
such  cases  than  appears  upon  the  assessment  roll.  It  is  my  opin- 
ion that  for   the  purposes  of  assessment   these  descriptions  are 
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sufficient,  since  they  enable  the  owner  of  the  special  franchises 
to  identify  them  and  since  any  more  particular  description  would 
be,  as  a  practical  matter,  almost  impossible  to  set  forth  in  the 
majority  of  cases. 

In  this  connection  T  call  your  attention  to  the  following  authori- 
ties bearing  i]])on  the  proposition : 

Wabash,  etc.,  R.  Co.  v.  People,  137  Til.  181,  18G. 
People  ex  rel.  Mohawk  R.  Co.  v.  (jarmon,  34  Misc.  350, 
352 ;  63  App.  Div.  530. 
Yours  respectfully, 

EDWARD  R.  0':\r ALLEY, 

Attorney-Generah 


Mortgage    Tax. 

Trust  deeds  or  mortgages  given  by  the  Larchmont  Water  Com- 
pany, to  the  Farmers  Loan  &  Trust  Company,  whether  tax- 
able under  chapter  729,  Laws  of  1005,  and  entitled  to  be 
recorded  without  taxation. 

STATE  OF  NEW  YORK. 

Attorn ey-Gexeral's  Office, 

At,banv,  Fehniary  17,  1910. 

To  the  Honorable,  the  State  Board  of  Tax  Comttiissioners, 
Albany,  N.  Y.: 

Gentlemen. —  I  have  your  favor  of  the  27th  ult.  asking  opinion 
as  to  the  taxability  of  two  certain  instruments  under  chapter  729 
of  the  Laws  of  1905,  the  first  being  given  under  the  following 
circumstances: 

The  Larchmont  Water  Company  on  the  first  day  of  June,  1898, 
gave  to  the  Farmers  Loan  &  Trust  Company  a  trust  deed  or  mort- 
gage to  secure  the  issue  of  its  bonds.  This  mortgage  was  recorded 
in  the  office  of  the  registrar  of  Westchester  county  on  the  29th  day 
of  June,  1898.  The  8th  article  of  said  mortgage  provided  as 
follows : 
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"  Stb.  Tbo  said  Larclimunt  Water  Company  shall  and 
will  from  time  to  time  during  the  continuance  of  this  trust 
and  mortgage,  make,  execute  and  deliver  all  such  further 
instruments  and  conveyances  as  may  be  necessary  to  vest  in 
said  trustee,  or  its  successor  or  successors,  the  within  de- 
scribed and  all  subsequently  acquired  projierty  and  rights  of 
property  to  facilitate  the  execution  (»f  said  trust." 

On  the  2r>th  day  of  ilay,  11U)5,  the  Larchmont  Water  Com- 
pany acquired  by  deed  certain  property,  which  deed  was  reeorrkKl 
in  the  office  of  the  n^gistrar  of  W(\stchester  c(mnty  on  the  26th 
day  of  October-,  190r>.  On  December  15th,  ll)Or>,  an  instrument 
was  execute<l  by  the  Larchmont  Water  Company  to  the  Farmers 
l^oan  A:  Tru^t  (\mii)any,  reciting  the  above  facts  and  granting 
and  releasing  unto  the  said  trust  company  the  above  mentioned 
lands  acquin^l  by  the  I^archmont  Water  Company,  to  have  and  to 
hold  the  same  unto  the  said  party  of  the  second  part,  its  successors 
and  assigns  forever,  subject,  however,  to  the  terms  of  the  afore- 
said indenture/ of  mortgage. 

The  ju'ovisions  of  chapter  720  of  the  Laws  of  190r».  under 
which,   if  any,   this   instrument   could   be  taxed,   are  as  follows: 

'*  Section  201.  Srrrs. —  All  debts  and  obligations  for 
the  payment  of  money,  either  presently  or  in  tho  future, 
which  shall  at  any  time  hereafter  be  secured  in  whole  or 
in  part  by  mortgage  of  real  property  situated  within  this 
state,  together  with  the  mortgages  securing  the  same,  sh.iU 
be  deemed  by  all  courts,  authorities  and  officers  of  this  state 
to  be  property  within  this  state,  an<l  subject  to  be  seized  and 
sold  as  provided  in  this  article     *     *     *     ." 

**  Section  204.  Levying  of  tax. —  Subject  to  the  pro- 
visions of  section  two  hundred  and  ninety-three,  a  regidar 
annual  tax  is  hereby  imposed  on  each  and  every  debt  and 
obligation,  and  upon  the  mortgage  securing  the  same,  de- 
scribed in  section  two  hundred  ninety-one,  except  upon  mort- 
gages recorded  prior  to  July  first,  nineteen  hundred  and 
five  *  "*  *  which  tax  shall  be  equal  to  five  mills  on 
each  dollar  of  the  amount  of  the  principal  debt  or  obligation 
as  the  sajne  shall  be  at  nine  o'clock  ante  meridian  on  the  first 
day  of  July,  nineteen  hundred  and  six.     *     *     *     /' 
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The  8th  article  of  the  mortgage  or  deed  of  trust  given  by  the 
Larchmont  Water  Company  to  the  Farmers  Loan  &  Trust  Co. 
would  operate  as  an  equitable  mortgage  upon  any  after  acquired 
property.  This  property  having  been  acquired  by  the  Larchmont 
Water  Company  on  the  25th  day  of  May,  1905,  an  equitable  lien 
would  have  attached  as  of  that  date  by  virtue  of  the  8th  provision 
of  the  deed  of  trust  given  by  the  Larchmont  Water  Company  and 
a  court  of  equity  could  have  compelled  the  execution  of  a  mort- 
gage at  that  time.  A  mortgage  actually  executed  and  delivered 
later  on  woidd  be  considered  as  taking  effect  at  that  time  on  the 
principle  that  equity  considers  done  that  which  ought  to  have 
been  done.  The  debt  was  not  increased  nor  was  additional  secur- 
ity given  by  the  execution  of  this  instrument.  I  am,  therefore, 
of  the  opinion  that  the  said  instrument  was  not  taxable  under 
chapter  729  of  the  Laws  of  1905. 

The  facts  relative  to  the  second  instrument  are  as  follows : 
On  the  20th  day  of  April,  1903,  William  E.  Bull  and  wife 
executed  and  delivered  to  Halsey  Meade  Smith  a  mortgage  in  the 
sum  of  $3,500  upon  a  certain  piece  of  property,  which  mortgage 
was  recorded  in  the  office  of  the  registrar  of  Westchester  county 
on  the  10th  day  of  December,  1904,  and  on  the  same  day  William 
K.  Bull  assigned  to  said  Smith  as  additional  security  a  mortgage 
made  by  Minnie  May  Harris  and  Eaymond  Harris,  her  husband, 
to  the  said  Bull  to  secure  the  payment  of  $3,500  together  with  the 
bond  or  obligation  therein  described,  said  mortgage  being  dated 
the  18th  day  of  December,  1901,  and  recorded  in  the  office  of  the 
register  of  Westchester  county  on  the  13th  day  of  January,  1902. 
This  assignment  was  dated  the  20th  day  of  April,  1903,  and  was 
recorded  in  the  registrar's  office  on  the  10th  day  of  December, 
1904.  Bull,  after  the  assignment  above  mentioned,  acquired  the 
legal  title  to  the  premises  upon  which  the  Harris  mortgage  was 
given,  and  being  desirous  that  the  premises  covered  by  the  mort- 
gage given  by  himself  and  wife  to  Halsey  Meade  Smith  should  be 
released  from  the  lien  of  the  mortgage,  and  the  time  of  payment 
of  the  indebtedness  extended  to  the  20th  day  of  April,  1909,  on 
the  2nd  day  of  February,  1906,  entered  into  an  agreement  with 
the  said  Halsey  Meade  Smith,  whereby  the  said  Smith  released 
the  piece  of  property  first  above  described  from  the  lien  of  the 
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mortgage  given  by  Bull  and  wife  to  the  said  Smith,  and  it  was 
mutually  agreed  between  Bull  and  Smith  that  the  time  when  the 
principal  sum  of  the  indebtedness  jshould  become  due  and  payable 
should  be  extended  to  and  fixed  at  the  20th  day  of  April,  1909, 
and  that  the  said  Bull  should  assume  the  payment  of  the  principal 
and  interest  oi  the  said  Harris  mortgage,  and  further  assume 
on  his  part  all  the  terms  and  cimditions  contained  in  the  lx)nd  of 
obligation  accompanying  and  referred  to  in  the  said  Harris  mort- 
gage, and .  that  the  said  bond  or  obligation  accompanying  the 
Harris  mortgage  and  the  Harris  mortgage  itself  should  be  in  all 
other  respects  ratified  and  confirmed  and  unchanged.  This  instru- 
ment was  recorded  in  the  office  of  the  registrar  of  Westchester 
county  on  the  10th  day  of  February,  190G.  There  are  two  feat- 
ures of  this  agreement  (1)  the  discharge  of  the  land  covered,  from 
the  lien  of  th(»  inortgage  given  by  Bull  and  wife  to  Smith.  This 
was  not  taxable.  (2)  The  extension  of  the  time  of  payment  of 
the  Harris  bond  and  mortgage  and  the  i)romise  of  Bull  to  assume 
the  j)ayment  of  the  bond.  The  security  of  the  Harris  mortgage 
was  not  increased  by  this  agreement,  as  it  was  fixed  by  its  terras 
and  conditions.  Except  for  the  extension  of  time  the  proposition 
is  similar  to  the  grantee  in  a  deed  assuming  the  payment  of  a 
mortgage.  In  view  of  the  fact  that  neither  the  security  or  debt 
was  increased,  and  that  the  only  effect  of  the  agreement  was  a 
})ersonal  ])romise  to  pay  a  debt  at  another  time,  I  am  of  the  opin- 
ion that  this  agreement  was  entitled  to  be  recorded  without 
taxation. 

Yours  very  truly, 

EDWAKD  R  O'MALLEV, 

Attorney-General, 
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Tax  Law  — Sections  291,  294,  295  {Chapter  729,  I^ws  1905)— 

Mortgage  Tax  Law. 
Mortgage  of  real  property  situated  within  the  State  of  Xew  York. 
Statement  as  to  no  money  advanced  at  time  of  making 
mortgage.  Provisions  in  lease  for  quarterly  payments  in 
advance,  etc.  Whether  such  mortgage  was  entitled  to  be 
recorded  in  office  of  registrar,  Westchester  county,  without 
tax  thereon. 

(See  opinion  March  18,  1910;  April  12,  1910.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  March  4,  1910. 

To    the    Honorable,    the    State    Board    of    Tax    Commissioners, 
Albany,  N.  Y,: 

Gentlemen. —  Your  favor  of  January  21st,  1910,  is  at  hand. 
In  this  you  ask  whether  a  mortgage  dated  May  17th,  1906,  re- 
corded in  the  officer  of  the  registrar  of  Westchester  county  on  the 
J  9th  day  of  May,  1906,  for  $10,000  and  containing  the  following 
statement,  as  required  hy  section  295  of  chapter  729  of  the  Laws 
of  1905 :     • 

"  There  is  no  money  advanced  on  this  mortgage  at  the 
time  of  the  making  thereof,  as  the  bond  secured  hereby  is 
given  as  collateral  security  for  the  performance  of  the 
covenants  of  a  lease,  and  the  maximum  amount  of  principal 
indebtedness  or  obligation  which  may  be  at  any  time  under 
any  contingency  outstanding  so  as  to  be  secured  by  this 
mortgage  is  $10,000." 

was  entitled  to  be  recorded  without  the  payment  of  any  tax. 

Since  this  letter  you  have  furnished  me  with  a  copy  of  the  lease 
involved,  which  is  dated  the  23rd  day  of  June,  1903,  and  provides 
for  the  leasing  of  certain  property  from  the  1st  day  of  ilay,  1906, 
at  the  yearly  rental  of  $11,750,  payable  in  equal  quarterly  pay- 
ments in  advance  on  the  1st  days  of  May,  August,  November  and 
February  in  each  year,  the  first  payment  to  be  made  on  the  1st 
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day  of  May,  1906.  The  provisions  of  this  lease  are  the  ones  ordi- 
narily found  and  there  is  no  provision  for  the  total  amount  of 
rent  becoming  due  in  case  of  default.  Sections  291  and  294  of 
this  law  provide  that  all  debts  and  obligations  for  the  payment  of 
money  either  presently  or  in  the  future,  which  shall  at  any  time 
hereafter  be  secured,  in  whole  or  in  i)art,  by  mortgage  of  real 
proj)erty  situated  within  this  State,  together  with  the  mortgages 
securing  the  same,  shall  be  deemed  property  and  subject  to  an 
annual  tax  of  five  mills  upon  each  dollar  of  the  amount  of  the 
principal  obligation,  as  the  same  shall  be  at  nine  o'clock  on  the 
Ist  day  of  July,  1000,  and  in  each  year  thereafter,  and  shall  be 
due  and  payable  on  the  said  first  day  of  July. 

The  pertinent  provisions  of  section  295,  after  providing  that 
each  mortgage  shall  contain  a  statement  of  the  amount  advanced 
at  the  time  of  the  mortgage,  and  the  maximum  amount  of  the 
principal  indebtedness,  are  as  follows: 

"  Xo  such  mortgage  not  exempt  under  section  two  hundred 
'  and  ninety-three  nor  the  assignment  thereof  from  an  exempt 
owncfr  to  a  nonexempt  owner  shall  be  accepted  for  record  if 
tendered  at  any  time  after  nine  oVlock  ante  meridian  of  the 
first  day  of  July  in  any  year,  and  before  the  first  day  of  the 
following  July,  unless  there  shall  have  been  paid,  or  at  the 
same  time  shall  be  paid,  a  tax  at  the  rate  of  five  mills  per 
year  on  each  and  every  dollar  of  the  maximum  amount  afore- 
said for  the  period  between  the  date  of  the  mortgage  and  the 
next  succeeding  first  day  of  July,  or  if  said  mortgage  by  its 
terms  falls  due  before  the  next  succeeding  first  day  of  July, 
to  the  earlier  due  date  of  such  mortgage.  Where,  however, 
only  a  portion  or  none  of  the  principal  of  the  indebtedness 
secured  by  a  mortgage  has  been  advanced  at  the  time  of  its 
recording,  the  tax  imposed  by  this  section  shall  be  computed 
only  on  the  amount  advanced  on  the  mortgage  at  the  time  of 
recording;  but  in  every  such  case  an  additional  tax  at  the 
rate  of  five-tenths  of  one  per  centum  per  annum  on  each 
subsequent  advance  of  principal  on  such  mortgage  from  the 
date  of  such  advance  up  to  the  first  day  of  July  next  ensuing, 
or  to  the  earlier  satisfaction  of  said  mortgage,  shall  be  due 
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and  payable  on  tlie  thirtieth  day  of  July  following,  or  at  the 
earlier  satisfaction  of  said  mortgage,  as  the  case  may 
be.     *     *     *     .'^ 

What  is  the  meaning  of  the  phrase  "  debt  or  obligation  "  for  the 
payment  of  money,  as  used  in  this  act?  The  word  debt,  in  the 
light  of  the  use  of  the  word  advanced  in  section  295,  would  seem 
to  require  that  money  should  have  actually  been  advanced  and 
does  not  cover  a  case  where  there  is  merely  a-  promise  to  pay 
money  upon  another  person  doing  something  upon  his  part.  The 
word  obligation  originally  meant*  a  note  or  bond  for  the  payment 
of  money.  This  meaning  has  been  departed  from  in  many  in- 
stances, but  would,  I  think, 'apply,  as  it  most  aptly  describes  what 
the.  act  construing  it  as  a  whole  would  seem  to  intend.*  (See 
Munzinger  v.  United  Press  Co.,  52  App.  Div.  338 ;  Thorn  v.  Hall, 
10  App.  Div.  412.) 

The  tax  is  upon  the  debt  or  obligation  and  is  not  a  tax  for  re- 
cording the  mortgage.  One  purpose  of  this  act  was  to  relieve 
mortgages  from  taxation  at  the  full  rate  by  local  authorities,  and 
so  to  relieve  real  estate  from  a  species  of  double  taxation.  This 
debt  or  obligation,  if  such  it  can  be  called,  is  what  the  owner  of 
real  estate  is  to  receive  for  its  use  and  I  do  not  think  that  it  should 
be  subject  to  tax,  except  the  intent  of  the  Legislature  is  clear,  and 
in  this  instance  it  is  at  least  very  doubtful.  The  facts  are  not 
plain  as  to  one  point,  that  is,  whether  the  rent  due  on  May  1,  1906, 
had  been  paid.  If  this  rent  was  unpaid  at  the  time  of  the  execu- 
tion of  the  mortgage,  it  would  seem  to  be  a  debt  within  the  pur- 
view of  this  act.  The  money  not  having  been  paid  when  due 
might  be  considered  as  advanced  and  under  those  circumstances 
I  should  consider  that  a  tax  should  be  paid  before  the?  mortgage 
could  be  recorded. 

Yours  truly, 

EDWARD  R  O'MALLEY, 

Attorney-General. 


Digitized  by  VjOOQIC 


038  Ukim)Ut  ok  thk  Attoknky-Gknkral. 

Mtuhjaffc   Tax  hitr  —  Serf  ion  2  6 'J. 

State  Board  of  Tax  (Vuninissirmors  may  coiiijk*!  recording  oflScer? 
t(»  turn  over  to  eoimty  treasurer  or  eity  chamberlain,  all  ac- 
criKMJ  interest  on  moneys  received  by  them  in  payment  (»f 
recordin«x  tax.  The  Tax  (\mimissioners  may  also  examine 
the  moiifjage  aceonnts  of  the  city  chamlx^rlain  or  county 
treasnrer.  to  ascertain  if  recording  officers  have  turned  over 
sneh  moneys.  Power  to  examine  the  general  conduct  of  such 
officers  vests  only  in  the  (\unptroller. 

STATE  OF  NEW  YORK. 

Attornky-Gexer-vl's  Office, 

Albany,  March  10,  1910. 

T  >  the  llonorahJe.  the  State  Board  of  Tax  ConimsMoncrs, 
Alba  til/,  X,  }\: 

(lentlemen. —  I  have  your  letter  of  February  10  in  which  you 
ask  whether  the  Board  of  Tax  (Commissioners  has  the  jurisdiction 
to  demand  of  the  recording  officer  the  payment  to  the  county  treas- 
urer or  city  chamberlain  of  accrued  interest  on  moneys  received 
by  him  in  payment  of  the  recording  tax  on  mortgages  and  dt^ 
posited  by  him. 

There  is  no  question  but  that  all  interest  that  may  have  been 
earned  on  any  moneys  deposited  by  the  recording  officer  should 
be  paid  over  ]\v  him  to  the  county  treasurer  or  city  chamberlain 
us  the  case  may  be. 

Y(m  ask  further  as  to  the  extent  of  tlu'  supervisory  jurisdiction 
of  the  State  Board  of  Tax  C\)mmissioners  in  regard  to  mortgage 
taxes  and  the  accounts  kept  thereof  by  county  treasurers  and  a> 
to  whether  the  Board  has  the  power  to  cause  an  examination  to  Ik* 
made  of  such  accounts. 

The  provisions  of  the  ilortgage  Tax  Law  relating  to  the  power? 
of  your  Board  are  as  follows: 

"Section  "263.  Sipervisory  power  of  state  board  of  tax 
COMMISSIONERS  ANi>  STATE  COMPTROLLER. —  The  State  board 
of  tax  commissioners  shall  have  general  supervisory  power 
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over  all  recording  officers  in  respect  of  the  duties  imposed  by 
this  article  and  they  may  make  such  rules  and  regulations  for 
the  government  of  recording  officers  in  respect  to  the  matters 
provided  for  in  this  article  as  they  may  deem  "proper,  pro- 
vided that  such  rules  and  regulations  shall  not  be  inconsistent 
with  this  or  any  other  statute.  The  state  comptroller  shall 
have  general  superyisory  power  over  all  county  treasurers 
and  the  chamberlain  of  the  city  of  Xew  York  in  respect  to 
the  duties  imposed  upon  them  by  this  article,  and  may  make 
such  rules  and  regulations,  not  inconsistent  with  this  or  any 
other  statute,  for  the  government  of  said  county  treasurers 
and  chamberlain  as  he  deems  necessary  and  appropriate  to 
secure  a  due  accounting  for  all  taxes  and  moneys  collected 
or  received  pursuant  to  any  provision  of  this  article.''   *   *   * 

Section  171  of  article  8  of  the  Tax  Law  provides  also  that  the 
State  Board  of  Tax  Commissioners  shall     *     *     *    . 

"  Fourth.  Take  testimony  and  hear  proofs,  under  oath, 
with  reference  to  any  matter  within  the  line  of  its  official 
duty.  Any  member  of  such  board  may  be  designated  for  that 
purpose.  And  it  may  require  from  all  state  and  municipal 
officers  such  information  as  may  be  necessary  for  the  proper 
discharge  of  its  duties.^' 

'*  Eighth.  Perform  the  other  powers  and  duties  conferred 
upon  it  by  law." 

Construing  these  provisions  together  the  State  Board  of  Tax 
(Commissioners  has  the  power  to  require  any  necessary  informs 
tion  from  all  state  and  municipal  oflScers,  and  also  if  necessary 
to  take  testimony  iinder  oath  with  reference  to  any  matter  within 
the  line  of  its  official  duty. 

The  recording  officer  is  bound  to  pay  all  moneys  received  by 
him  less  his  necessary  expenses  to  the  county  treasurer  or  city 
chamberlain.  The  State  Board  has  sui)ervisr)ry  power  over  all 
recording  officers  in  respect  to  the  duties  imposed  by  the  Mortgage 
Tax  Law.  Tf  it  is  necessary  to  examine  the  accounts  of  the  city 
chamberlain  or  county  treasurer  to  ascertain  whether  or  not  the 
recording  officer  has  paid  over  to  him  all  moneys  required  by 
statute  to  he  ])aid,  the  State  Board  of  Tax  Commissioners  would 


Digitized  by  VjOOQIC 


040  Rkpokt  ok  thk  Attorn ky-Genekal. 

have  the  right  to  do  so,  but  its  examination  should  be  confined 
to  that  particular  object,  as  it  would  not  have  the  power  to  make 
a  general  examination  of  the  conduct  of  the  office  of  city  cham- 
liorlain  or  county  treasurer,  which  power  is  conferred  upon  the 
Comptroller. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General 


lax  Law  —  Sections  '2Ut\  295,  305  {Chapter  729,  Laws  1905)— 

Mortgage  2' ax. 
Mortgage  made  by  Empire  State  Engineering  Company  to  United 
States  Mortgage  &  Trust  Company  to  secure  bonds  for 
$250,000  a  lien  on  real  and  personal  property.  State  Board 
of  Tax  Commissioners  must  determine  the  amount  of  lien 
on  such  property,  in  order  to  ascertain  exemption  allowed  at 
time  of  recording. 

(See  opinion  March  4,  1910;  April  12,  1910.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  March  18,  1910. 

To    the    Hon(frahle,    the    State    Board    of    Tax    Commissioners, 
Albany,  N.  Y.: 

Gentlemen. —  I  am  in  receipt  of  your  favor  of  the  25th  ult,  to- 
gether with  enclosure,  asking  for  my  opinion  as  to  whether  in 
making  a  determination  at  tlie  present  time  under  chapter  729  of 
the  Laws  of  1905,  the  Board  of  Tax  Commissioners  must  base 
its  determination  on  the  actual  conditions  as  they  existed  at  the 
time  the  mortgage  was  presented  for  record,  or  whether  said  Board 
can  take  into  consideration  other  facts  accruing  subsequently  to 
the  time  of  offering  the  mortgage  for  record. 

The  facts  therein  are  stated  as  follows: 

On  August   1st,   1905,   a  mortgage  was  recorded  in  the 
Oneida  county  clerk's  office,  by  the  Empire  State  Engineer- 
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iiig  Company,  Rome  plant,  to  the  United  States  Mortgage  & 
Trust  Company,  to  secure  bonds  in  the  aggregate  amount  of 
two  hundred  and  fifty  thousand  dollars  ($250,000).  Ap- 
pended to  the  mortgage  is  the  statement  at  the  end  thereof 
and  over  the  signature  of  the  mortgager,  '"  That  the  amount 
of  the  within  mortgage  at  the  time  of  the  making  thereof  is 
two  hundred  and  fifty  thousand  dollars  ($250,000)  and 
that  the  maximum  amount  of  principal  indebtedness  or  obli- 
gations, not  including  interest,  taxes,  assessments,  water 
rates,  insurance  or  other  expenses  made  by  the  mortgagee  to 
preserve  the  mortgage  lien,  which  is  or  under  any  contin- 
.  gency  may  at  any  time  be  outstanding  so  as  to  be  secured 
by  the  mortgages,  is  said  two  hundred  and  fifty  thousand 
dollars  ($250,000). 

It  also  appears  from  other  documentary  evidence  which  you 
submitted  with  your  letter,  that  said  mortgage  is  a  lien  on  both 
real  and  personal  property,  and  that  you  have  determined  the 
value  of  the  real  and  personal  property  upon  wdiich  it  is  a  lien  to 
1)0  $:]0,354  and  $1,255  respectively. 

You  further  state  that  it  is  now  claimed  by  the  United  States 
^lortgage  &  Trust  C^o.  that  said  statement  at  the  end  of  the  mort- 
gage is  untrue  and  that  there  was  only  $5,000  advanced  instead 
of  $250,000. 

Section  295  of  the  Mortgage  Tax  Law  of  1905  provides: 

''  Every  mortgage  made  on  or  after  said  first  day  of  July, 
nineteen  hundred  and  five,  shall  contain  at  the  end  thereof, 
above  the  signature  of  the  mortgagor,  a  statement  of  the 
amount  advanced  at  that  time  on  said  mortgage  and  of  the 
maximum  amount  of  principal  indebtedness  or  obligations, 
not  including  interest,  taxes,  assessments,  water  rates,  insur- 
ance or  other  expenses  made  by  the  mortgagee  to  preserve  the 
mortgage  lien,  which  is  or  under  any  contingency  may  at 
any  time  be  outstanding  so  as  to  be  secured  by  the  mortgage. 
When  the  mortgage  shall  liave  been  delivered  to  and  accepted 
by  the  mortgagee  said  statement  shall  thereafter  at  all  times, 
and  for  all  purposes,  be  binding  and  conclusive  on  both  par- 

21 


Digitized  by  VjOOQIC 


042  Report  of  thk  Attorn ky-Generau 

ties  to  tho  mortgage,  and  all  persons  claiming  or  to  claim 
through  or  under  them  or  either  of  them." 

The  statement  made  at  the  time  the  mortgage  was  offered  for 
record  is  tlu^refore  hinding  on  the  mortgagor  and  the  mortgage(\ 
Section  i^D^]  of  the  same  law  provides: 

"  When  a  mortgage  is  a  lien  upon  both  real  and  personal 
property  such  proportion  thertn^f  as  the  value  of  the  personal 
property  bears  to  the  aggregate  value  of  the  real  and  per- 
s(nial  pr'jj)erty  embraced  therein  shall  also  l)e  exomj>t  from 
the  taxes  imposed  by  this  article." 

Section  o05  provides: 

'"  Where  the  mortgage  is  a  lien  upon  both  real  and  per- 
sonal property  it  shall  be  the  duty  of  the  state  board  of  tax 
commissioners  to  determine  the  amount  of  property  exempt 
under  section  two  hundred  ninety-three." 

From  this  last  s(»cti(m  you  will  see  that  the  only  question  which 
your  board  had  the  ])ow(»r  to  determine  Avas  the  amount  of  the 
exemption  allowed  under  said  secticm  2\)o  already  quoted. 

While  chapter  720  of  the  Laws  of  11)05  has  been  repealed,  still 
the  tax  which  accrued  to  July  1st,  1000,  is  collectible  (concludnig 
clause  of  section  204  of  the  present  Tax  Law). 

It  is  and  it  was  your  duty,  therefore,  to  determine  the  amount 
of  the  real  and  persrmal  property  respectively  upon  which  this 
mortgage  was  a  lien  so  as  to  ascertain  the  exemption  allowed  by 
said  section  203  as  of  the  time  when  it  was  presented  for  record, 
and  the  tax  computed  accordingly. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney -General. 
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'Tax  Law  (Cons.)  — Section  3  —  Special  Franchise  Assessments. 

Whether  tangible  property  in  connection  with  a  special  franchise 
may  be  included  in  an  assessment  under  section  3,  even 
though  owned  by  another  person  or  corporation  under  lease, 
etc.  (People  ex  rel.  Met.  St.  Ky.  v.  St.  Bd.  Tax  Com.,  174 
X.  Y.  417;  People  ex  rel.  X.  Y.  &  Harlem  Railroad  Co.,  101 
X.  Y.  322.) 

STATE  OF  NEW  YORK. 

Attorney-Gener^vl's  Office, 

Albany,  March  30,  11)10. 

Hon.  E.  E.  WooDBi'RY,  Chairman,  Slate  Board  Tax  Commis- 
sioners, Albany,  A\  Y,: 

Dear  Sir. —  Your  inquiry  of  the  23rd  inst.,  whether  an  assess- 
ment of  a  special  franchise  should  include  the  tangible  property 
used  in  connection  with  it,  even  though  such  tangible  property  be 
owned  by  another  person  or  corporation  operating  the  franchise 
under  a  lease  or  contract  agreement,  has  not  been  directly  deter- 
mined by  the  courts. 

Section  3  of  the  Consolidated  Tax  Law*  provides  that, 

'^  A  special  franchise  shall  be  deemed  to  include  the  value 
of  the  tangible  property  of  a  person,  co-partnership,  associa- 
tion or  corporation  situated  in,  upon,  under  or  above  any 
street,  highway,  publfc  place  or  public  waters  in  connection 
wdth  the  special  franchise.  The  tangible  property  so  in- 
cluded shall  be  taxed  a^  a  part  of  the  special  franchise." 

The  Court  of  Appeals  has  recognized  the  inseparable  character, 
as  set  forth  in  the  above  provision  of  the  Tax  Law. 

"  The  Legislature  also  brought  in  as  an  incidental  part  of 
the  system  some  tangible  property  w^hich  had  been  previously 
assessed  by  local  authority.  Xo  tangible  property,  however, 
was  affected  except  such  as  was  situated  in  the  public  high- 
ways and  w%as  so  incidental  to  and  dependent  upon  the  special 
franchises  as  to  have  no  substantiiil  value  unless  used  in  con- 
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nection  with  them.  The  relation  between  the  intangible  right 
to  run  ears  in  the  streets  and  the  tangible  property  in  the 
rails  to  run  the  cars  on,  is  so  intimate  as  to  be  inseparable  in 
any  praetieable  system  of  cslimaiing  values/'  Vanx,  J. 
People  ex  rel.  Metropolitan  Street  Kailway  Company  v.  State 
Hoard  of  Tax  Connnissioners,  174  N.  Y.  417. 

In  an  earlier  case,  the  court  in  its  opinion,  said: 

u*  *  #  ^jj^.^,  (tracks,,  etc.)  are  liable  to  assessment  to 
whosoever  has  that  interest  in  the  real  estate  which  will  pro- 
tect the  erection  or  affixing  thereon  of  these  structures,  and 
their  posst^ssion."'  People  ex  rel.  Xew  York  &  Harlem  Rail- 
road Company  v.  State  Board  of  Tax  Commissioners,  101 
N.  Y.  :J22,  320. 

Although  the  matter  is  not  entirely  clear,  in  view  of  this  in- 
separable characteristic,  and  b(»cause  the  only  interest  in  the  real 
estate  prote(*ting  the  erection  of  the  tracks  is  the  special  franchise, 
my  c<mclusi()n  is  that  the  tangible  i)roperty  ])laced  in  the  streets 
by  the  lessee  company  should  be  assessed  as  part  of  the  special 
franchise. 

V(»ry  truly  yours, 

EinVAUl)  R.  O'MALLEY, 

Altomey-GeneraL 
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Tax  Law  — Sections  290,  291,  294  (Chapter  729,  Laws  1905, 

repealed  by  Tax  Law  of  1906)  — Mortgage  Tax, 
Lease  of  real  property  for  term  of  years  grants  to  lessee  right  to 
possession  of  such  property  for  the  term  demised,  and  a  mort- 
gage iipoji  such  leasehold  creates  a  lien  affecting  title,  and 
under  section  253,  Tax  Law  of  1906,  is  taxable.  (People  ex 
rel.  Elias  Brewing  Co.  v.  Gass,  120  App.  Div.  146,  affirmed 
190  N.  Y.  565,  concurring  opinion  Justice  Ingraham.) 
(See  opinions  March  4,  March  18,  May  10,  1910.) 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  April  12,  1910. 

To  the  Uonoi'ahlc,  the  State  Board  of  Tax  Commissioners, 
Albany,  N.  Y.: 

Gentlemen. —  I  am  in  receipt  of  your  favor  of  »Tanuary  20, 
1910,  asking  for  my  ruling  as  to  whether  there  is  a  tax  payable 
imder  the  Mortgage  Tax  Law  upon  the  following  statement  of 
facts : 

A  mortgage  is  given  upon  a  lease  of  real  property.  The  lease 
is  for  a  term  of  two  years  with  an  optional  privilege  to  the  lessor 
of  renewing  at  the  end  of  the  term  for  five  years  more.  The  mort- 
gage specifies  that  it  is  a  lien  upon  the* lease  for  the  term  of  "  two 
years  and  any  and  all  renewals  and  extensions  thereof."  Subse- 
quently it  is  learned  the  lessor  exercised  his  option  at  the  end  of 
the  term  of  two  years  and  extends  the  lease  for  five  additional 
years,  the  mortgage  still  remaining  in  force. 

In  accordance  with  your  oral  communication  of  the  11th  of 
February,  1910,  T  give  niy  opinion  upon  the  above  statement  of 
facts  both  as  to  the  Mortgage  Tax  Law  of  1905  and  1906. 

Under  the  Tax  Law  of  1905. 

Section  294  of  chaj)ter  729  of  the  Laws  of  1905  (uow  n'i)ealed) 
imposes  an  annual  tax  upon  a  mortgage  securing  a  debt  or  obliga- 
tion.    The  tax  was  five  mills  on  each  dollar. 

Section  290  of  the  same  law  provides: 
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'^  The  words  roal  propcM-ty  and  real  estate  as  used  in  thi? 
article,  shall  he  understood  to  include  evervthiug  a  convey- 
anee  or  niort<ra«ie  of  whieh  ean  he  recorded  as  a  conveyance 
or  mortgage  of  real  property  under  the  laws  of  this  state." 

Section  200  of  th(»  K(»al  Property  Law  defines  the  term  *'  real 
property  "  to  include  tenements  and  hereditaments  and  chattel? 
real,  except  a  lease  for  a  term  not  excee<ling  three  years. 

"  *  *  *  The  term  conveyance  includes  every  written 
instrunient,  hy  which  any  estate  or  interest  in  real  property 
is  created,  transferred,  mortgaged  or  assigned  or  by  which 
the  title  to  any  real  j)roperty  may  he  affected  *  *  *  except 
a  will,  a  lease  for  a  term  not  exc<»eding  three  years    *    *    *.'' 

Section  21)1  provides  that 

"  A  conveyance  of  real  property  within  the  state  on  being 
duly  acknowl(»dgc(l  by  {\\v  person  exiH'Uting  the  same  or  proved 
as  re(piir(Ml  by  this  chapter  and  such  acknowledgment  or 
prof)f  duly  ccM'titied  when  reipiired  by  this  chapter  may  be 
recorded  in  the  office  of  the  clerk  of  the  county  where  such 
real  proi)erty  is  situated,  and  such  county  clerk  shall,  upon 
the  requ(*st  of  any  party,  on  tender  of  the  lawful  fees  therefor 
record  the  same  in  his  said  office." 

A  lease  for  two  years  is  a  chattel  real,  and  being  for  less  than 
three  years  was  not  entitled  as  a  matter  of  right  to  be  recorded  and 
was  good  if  not  so  rcH'ordcd.  The  mortgage  on  this  lease  is  not  a 
conveyance  within  the  meaning  of  section  290  of  chapter  729  of 
the  Laws  of  1905. 

Tt  ^vas  the  debt  on  which  the  tax  was  imposed  and  not  tho 
security,  so  that  even  if  the  right  to  a  renewal  w:as  given  for  five 
years,  it  only  enhanced  the  security  while  the  debt  remained  tho 
same. 

An  instrument  such  as  you  describe,  if  presented  for  recording 
prior  to  July  1,  1900,  was,  therefore,  not  taxable  under  the  Mort- 
gage Tax  Law  of  190r>,  and  as  no  tax  accrued  on  it  prior  to  said 
date,  and  it  having  been  already  recorded,  there  will  at  no  time  be 
a  tax  payable  upon  it. 

(See  concluding  clause  of  section  204,  Tax  Law;  effect 
of  repeal  of  cha])ter  729,  Laws  of  1905.) 
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Under  the  Tax  Law  of  1906. 

Section  253  of  the  Tax  Law  relating  to  tax  on  mortgages  im- 
])oses  a  tax  on  every  mortgage  of  real  property  recorded  on  and 
after  July  1,  1906. 

Section  250  of  said  act  provides: 

"  The  words  real  property  and  real  estate  as  used  in  this 
article  in  addition  to  the  definition  thereof  contained  in  sec- 
tion two  of  this  chapter  shall  be  understood  to  include  every- 
thing a  conveyance  or  mortgage  of  which  can  be  recorded  as 
a  conveyance  or  mortgage  of  real  property  under  the  laws  of 
the  state.  The  words  mortgage  of  real  property  as  used  in  this 
article  include  every  mortgage  by  which  a  lien  is  created  over 
or  imposed  on  real  property  or  which  affects  the  title  to  real 
property,  notwithstanding  that  it  may  also  be  a  lien  on  per- 
sonal or  other  property  or  that  personal  or  other  property 
may  form  a  part  of  the  security  for  the  debt  or  debts  secured 
by  such  mortgage." 
By  said  section  253  of  the  Tax  Law  it  is  the  principal  debt  or 
obligation  which  is  secured  that  is  taxable.    It  makes  no  difference 
whether    there    might    be    under    certain    conditions    additional 
security. 

I  believe  in  giving  my  opinion  to  your  inquiry  that  I  am  bound 
by  the  decision  in  the  case  of  People  ex  rel.  Elias  Brewing  Com- 
pany V.  Gass,  120  App.  l)iv.  U6,  affirmed  in  190  K  Y.  505.  In 
that  case  in  a  separate  concurring  opinion,  written  by  IMr.  Justice 
Jngraham  and  concurred  in  by  Mr.  Justice  Laughlin,  it  Avas  held 
that  a  lease  of  real  property  for  a  term  of  years  grants  to  the  lessee 
the  right  to  possession  of  the  property  for  the  term  demised  and  a 
iriortgage  up(m  such  a  lease  creates  a  lien  which  affects  the  title  to 
the  real  property  within  the  definition  of  a  "  mortgage  of  real 
property  "  as  used  in  section  253  of  said  Tax  Law,  and  is  taxable. 
Following  the  reasoning  in  that  case,  a  lease  for  two  years  being 
a  lien  upon  the  property  demised  affects  the  title  to  the  real  prop- 
erty and  a  mortgage  upon  such  leasehold  interest  in  real  property 
creates  a  lien  upon  an  interest  in  real  property  and  a  tax  is,  there- 
fore, payable  upon  such  mortgage. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attotmey-General. 
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I'ax  Lair  —  Scrlion  202. 
Purchase  of  niortga^  tax  record  hook  hy  recording  clerk  with  the 
approval  of  the  State  Board  of  Tax  Commissioners.     Failure 
of  clerk  to  pay  puhlishers  for  book  furnished  on  credit  do<:*5 
not  make  it  the  duty  of  the  board  to  collect,  the  debt. 

STATE  OF  NEW  YORK, 

Att()Kxky-(iknkkai/s  Office, 

Ai>BANY,  Maij  3,  1910, 

To  the  Hoiwrahlc,  the  Slate  Board  of  Ta^v  Commissioners. 
Albany,  N.  Y.: 

Gentlemen. —  I  have  your  conununication  of  April  25,  1910, 
asking  my  opinion  in  reference  to  the  following  facts: 

The  recording  officer  of  a  county  in  this  state  made  application 
to  your  board  for  authority  to  incur  the  expense  of  purchasing  a 
new  mortgage  tax  record  book,  in  accordance  with  section  202  of 
the  Tax  Law,  which  provides  that  all  necessary  expenses  of  th(? 
recording  officer  in  connection  with  the  colle(»tion  of  the  mortgage 
tax  shall  be  first  ai)proved  by  your  boanl  and  the  amount  thereof, 
when  approved,  retained  by  the  recording  officer  out  of  the  money:? 
coming  into  his  hands.  Approval  of  the  items  of  expense  at  a  suui 
not  to  exceed  $20  was  given  and  this  sum  was  retained  by  tln' 
recording  officer,  although  he  has  neglected  and  failed  to  pay  tho 
publishers  of  the  book. 

The  question  presente<l  is  whether  or  not  there  is  any  duty 
resting  upon  your  board  in  the  premises  to  arrange  for  the  pav- 
ment  of  this  bill  or  to  secure  the  amount  from  the  recording  officer 
or  his  sureties. 

So  far  as  the  j)eople  are  concerned  this  account  has  been  paid. 
The  money  was  deducted  from  the  mortgage  tax  collections.  No 
action  would  lie  either  against  the  State  or  the  county  by  the  pub- 
lishers to  recover  the  price  of  the  book.  The  statute  contemplates 
that  the  expenses  will  be  paid  by  the  recording  officer,  who  may  be 
reimbursed  for  such  exj)enses  when  approved  by  the  Tax  Commis- 
sioners. The  law  does  not  authorize  the  recording  officer  to  create 
a  charge  against  his  county  or  the  State  on  account  of  mortgage 


Digitized  by  VjOOQiC 


Report  of  the  Attorxey-Gexeral.  649 

tax  collections.  WLoevt'i-  deals  with  the  recordiug  officer  in  refer- 
ence to  such  expenj^es  is  presinned  to  know  the  law  and  to  carry  on 
his  transactions  with  the  recording  officer.  There  is  no  reason  to 
believe  that  the  publishers  did  not  know  the  nature  of  the  book 
they  sold.  Tn  fact,  they  make  a  business  of  supplying  books  for 
the  express  purpose  of  recording  mortgage  taxes,  and  if  they  fur- 
nished such  a  book  on  credit,  they  must  look  to  the  recording  officer 
for  their  pay.  If  the  recording  officer  were  unreliable,  they  were 
at  liberty  to  demand  payment  on  delivery.  If  they  trusted  him, 
thei-e  is  n(>  duty  on  your  board  to  undertake  to  collect  the  debt. 

Vours  truly, 

EDWARD  R.  O^MALLEY, 

Ationwy-General, 


Tax  Lair  —  Section  250  —  Mortgage  Tax, 
('hatt(*l  morto:a2:e  and  assignment  of  a  lease,  Avhether  taxable  under 

section  250. 
(See  opinion  April  12,  1010.) 

STATE  OF  XEW  YORK, 

Attorx ey-(}knkral's  Office, 

Albany,  Maij  10,  1910. 

To    the    Ilonorahle,    the    State    Board    of    Tax    Commissioners, 
All)a)r}/,  N.  1\: 

Gentlemen. —  I  acknowledge  receipt  of  your  favor  of  ^Earch  7, 
J  010,  enclosing  to  me  copy  of  a  chattel  mortgage  and  an  assigii- 
ment  of  a  lease,  asking  me  for  my  opinion  as  to  their  taxability. 

You  also  ask  me  for  my  oi)inion  as  to  w-hether  a  mortgage  on  a 
lease  running  for  three  years  or  less  is  taxable  under  the  Mortgage 
Tax  Law.  The  latter  question  w^as  answered  in  my  opinion  under 
date  of  April'  12,  1010,  to  your  board. 

The  facts  as  they  appear  from  the  copy  of  the  mortgage  and  the 
assignment  of  the  lease  are  as  follows: 

On  February  10,  1010,  one  Edward  Kelly  being  indebted  to  one 
Paul  G.  Wolff  in  the  sum  of  $2,500,  made  and  executed  a  chattel 
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riiortgaa*  of  certain  jxTsonal  projH*rty  ap(K»rtaining  to  a  ilnii: 
l)usiiu'>>  to  secure  said  iiKlebtedness.  On  the  same  day  \\\k\* 
made  and  execnte^l  to  said  Kelly  an  assi<:!jnment  of  a  certain  lea-^ 
dated  -March  S,  1J)()4,  made  Ly  one  Robert  B.  Welton  to  said  Woli: 
of  a  certain  store  in  Brooklyn,  New  York,  which  lease  was  reconlcl 
in  the  registrar's  office  of  the  county  of  Kings.  In  the  lease  this 
clause  appears: 

^*  This  assignment  is  made  subject  to  the  provision?  uf  ;i 
certain  contract  dated  February  KJ,  1910,  between  the  partir- 
h(»reto  and  is  not  reassignable  except  {>i\  written  cimsent  uf  th^' 
party  of  the  first  part/' 

and  I  assume  that  this  last  mentioned  clause  in  the  assignment 
icfers  to  the  chattel  mortgage  already  nientioned. 

I  am  satisfied  that  the  instrument  desigmited  as  an  assignment 
of  a  lease  is  in  fact  such  and  is  in  no  sense  a  mortgage  of  the  lease, 
and  neither  said  mortgage  nor  the  assignment  of  the  lease  com*^ 
within  the  purview  of  section  :17)0  of  the  Tax  Law  and  are  there- 
fore not  taxable. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 


Tax  Law  —  Article  XI  —  Mortgage  Tax, 

Assignment  of  real  proj)erty  lease  as  collateral  security  for  debt,  i> 

a  mortgage  on  a  lease  and  is  taxable  on  its  recordation. 

(See  opinions  March  4,  March  IS,  April  12,  1010.) 
STATE  OF  NEW  YORK. 

A TTOR \  K Y-G K  X  E RAl/ S   Of VIC  E, 

At.banv,  May  10,  1010. 

To    the    Ilonorahle,    the    State    Board    of    Tax    Commissionets. 
Albany,  N.  Y,: 

(lentlcmen, —  I  acknowledge  receipt  of  your  favor  of  March  16. 
1010,  asking  me  for  my  opinion  upim  the  cpiesticm  of  whether  thr 
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recordation  of  an  assignment  of  a  real  property  lease  as  collateral 
secnrity  for  debt  is  taxable  under  the  provisions  of  article  11  of 
the  Tax  Law,  and  supplementing  your  letter  you  have  submitted 
a  copy  of  a  form  of  assignment  of  such  a  lease. 

Your  question  hinges  on  the  point  whether  the  assignment  of  a 
real  property  lease  as  collateral  security  for  debt  while  styled  an 
assignment  is  in  fact  a  mortgage. 

A  mortgage  is  defined  as  an  instrument  intended  by  the  parties 
at  the  time  of  making  it  to  be  security  for  the  payment  of  money 
or  the  doing  of  some  prescribed  act. 

Thomas  on  Mortgages,  page  11. 
Carr  v.  Carr,  52  Ts\  Y.  251. 

T  have  already  advised  you  in  an  opinion  dated  April  12,  1910, 
that  a  mortgage  on  a  lease  for  a  term  of  years  is  taxable  under  the 
decision  of  the  case  of  People  ex  rel.  Elias  Brewing  Company  v. 
Gass,  120  A.  I).  147,  affirmed  in  180  X.  Y.  565,  on  the  theory 
that  such  a  lease  is  real  property  within  the  purview  of  section 
250  of  the  Mortgage  Tax  Law. 

The  form  of  the  assignment  of  the  lease  submitted  to  me  by 
you  is,  in  my  opinion,  a  mortgage  on  a  lease,  and  is,  therefore, 
taxable  on  its  recordation  on  the  same  reasoning  set  forth  in  the 
case  of  People  v.  Gass,  above  cited. 

Yours  very  truly, 

EDWAIM)  It.  O'MALLEY, 

Aitorney-Gciiemh 
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Tax  Lair  -  -  Scrlion  '2'ui  —  Morigtujcs, 

SMj)|)l('in(*ntal  inort^a^r  tiled  in  Krie  (*(»nnty  clerk's  office  for  pur- 
J)o^^(»  of  securing  sum  of  $:$,r)()0  for  which  primary  mortgage 
was  given  an<l  tax  paid  thereon ;  also  of  imposing  a  lien  upon 
real  j)roperty  not  covered  by  primary  mortgage;  may  he 
recorded  withont  j)ayment  of  tax. 

STATE  OF  NEW  YORK. 

Attorn  ey-Gi:neral's  Offici:, 

Albany,  Maij  20,  1910. 

To  the  Honorable,  the  i^tate  Board  of  Tax  Commissioners, 
Albany,  N.  Y.: 

Gentlemen. —  I  acknowledge  receipt  of  your  favor  of  the  12th 
instant  enclosing  copy  of  an  affidavit  of  John  P.  Abbott,  verified 
May  7,  11)10,  and  filed  in  the  Erie  county  clerk's  office,  and  asking 
for  my  opinicm  whether  a  mortgage  is  entitled  to  be  recorded  with- 
out the  payment  of  a  tax  under  the  following  circumstances: 

On  April  2,  1910,  Theresa  Steffan,  as  mortgagee,  recorded  a 
mortgage  in  the  Erie  county  clerk's  office  upon  certain  property 
described  therein,  to  secure  the  sum  of  $3,500  and  paid  to  said 
recording  officer  the  tax  upon  said  mortgage.  Said  mortgagee  now 
d(\^in»s  to  file  a  supplemental  mortgage  for  the  purpose  of  imposing 
tlu^  lien  ther(»of  upon  a  parcel  of  real  i)roperty  not  covered  by  the 
said  primary  mortgage  and  the  purpose  for  making  such  supple- 
mental mortgage  is  for  the  better  securing  the  said  sum  of  $3,500 
for  which  the  prinuiry  mortgage  was  given.  There  is  no  additional 
amount  of  money  advanced  under  the  supplemental  mortgage. 
Pursuant  to  section  255  of  the  Tax  Law  said  mortgagee,  by  her 
attoriiey,  filed  an  affidavit  setting  forth  these  facts  and  claiming 
an.  exem])tion  from  any  further  mortgage  tax  because  of  the  fact 
that  said  sn])])lementar mortgage  was  nuide  only  for  the  purpose  of 
better  s(»curing  tlu^  j)rincij)al  indebtedM(\ss  of  $3,500. 

Section  255  of  the  Tax  Law%  under  which  the  exemption  is 
claimed,  is  as  follows: 

^'  If  subsequent  to  the  recording  of  a  mortgage  on  w^hich  all 
taxes,  if  any,  accrued  under  this  article  have  been  paid,  a 
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supplemental  instrument  or  mortgage  is  recorded  for  the  pur- 
pose of  correcting  or  perfecting  any  recorded  mortgage,  or 
pursuant  to  some  provision  or  covenant  therein,  or  an  addi- 
tional mortgage  is  recorded  imposing  the  lien  thereof  upon 
property  not  originally  covered  by  or  not  described  in  such 
recorded  primary  mortgage  for  the  purpose  of  securing  the 
principal  indebtedness  which  is  or  under  any  contingency 
may  be  secured  by  such  recorded  primary  mortg«nge,  such 
additional  instrument  or  mortgage  sliall  not  l)e  subject  to 
taxation  under  this  article*,  unless  it  creates  or  secures  a  new 
or  further  indebtedness  or  obligation  other  than  the  principal 
indebtedness  or  obligation  secured  by  or  which  under  any 
contingency  may  be  secured  by  the  recorded  primary  mort- 
gage, in  which  case,  a  tax  is  imposed  as  provided  by  section 
two  hundred  and  fifty-three  of  this  chapter  on  such  new  or 
further  indebtedness  or  obligation,  and  shall  be  paid  to  the 
proper  recording  officer  at  the  time  such  instrument  or  addi- 
tional mortgage  is  recorded.  If  at  the  time  of  recording  such 
instrument,  or  additional  mortgage  any  exemption  is  claimed 
under  this  section,  there  shall  be  filed  wnth  the  recording 
officer  and  preserved  in  his  office  a  statement  under  oath  of 
the  facts  on  which  such  claim  for  exemption  is  based.  The 
determination  of  the  recording  officer  upon  the  question  of 
exemption  shall  be  reviewable  by  the  state  board  of  tax  com- 
missioners." 

Upon  the  facts  stated  above  it  is  clear  that  said  sup])l(»ineiital 
mortgage  imposed  the  lien  of  $3,500  upon  property  not  originally 
covered  by  the  primary  mortgage,  and  that  the  supplemental  mort- 
gage does  not  create  or  secure  a  new  or  further  indebtedness  other 
than  the  principal  indebtedness  of  $3,500  secured  in  the  primary 
mortgage.  In  such  a  case  the  statute  says  that  the  supplemental 
mortgage  "  shall  not  be  subject  to  taxation  under  this  article." 

I  am,  therefore,  of  the  opinion  that  the  supplemental  mortgage 
.in  question  is  entitled  to  be  recorded  without  the  payment  of  a  tax. 
Yours  very  truly, 

EDWARD  Ji.  O'M ALLEY, 
!        '  Aitomcy-General, 
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Tax  Law  —  Sections  2r)S,  20:5  —  liccording  Deeds  and  Mortgages. 

Wliorc  rogistor  of  X(»w  York  coiuity  has  doubt  as  to  deeds  offered 
for  record,  and  running  to  tlie  Illinois  Surety  Company,  State 
J^oard  of  Tax  (\>nnnissioners  may  reijuire  him  to  demand 
affidavit  from  the  Surety  Company  that  sueh  deeds  are  not 
mortgages,  and  he  may  refuse  t(>  reeord  sueh  without  paymen- 
of  tax. 

(See  opinion  l)e<'end>er  0,  IJMO.) 

STAI^K  OF  XKW  YORK. 

A TT<  >I{ N  i:  Y-(  I  K N  KUA  l/s   (  ) K FI r K, 

Aluany,  Jane  2,  UUO. 

Slate  Hoard  of  Tax  C'onnnissi oners,  Albanij.  A\   1'.; 

(jlentlemen. —  I  acknowledge  your  letter  of  June  1  in  \vhieh  \o\\ 
ask  my  opinion  as  to  the  extent  to  which  recording  officers  may  go 
in  demanding  infornuition  to  show  the  true  purpose  of  deiHlri, 
absolute  on  their  faces,  which  are  offered  for  record  and  which 
they  have  reasonable  ground  to  believe  are  in  fact  mortgages.  It 
ai)pears  from*  your  letter  that  the  register  of  New  York  county 
has  received  a  number  of  similar  deeds  for  record,  which,  on  their 
faces,  appear  absolute.  All  of  these  deeds  run  to  the  Illinois 
Surety  (\)mpany,  and  he  has  reason  to  believe  that  the  property  i> 
ctmveyed  to  said  comi)any  for  the  ])urpose  of  indenniifying  it 
against  loss  by  reason  of  its  furnishing  to  the  grantors  surety 
bonds.  You  ask  whether  the  register  is  justified  in  refusing  to 
record  such  deeds  without  the  payment  of  a  tax  where  he  is  given 
to  believe  that  they  are  to  oj)erate  as  a  mortgage,  and  whether  ho 
has  the  right  to  demand  from  the  Surety  Company  an  affidavit  ti^ 
the  effect  that  these  deeds  are  not  in  reality  mortgages. 

Section  2.')S  of  the  Tax  Law  provides  that  no  mortgage  of  real 
])roj)erty  shall  be  recorded  by  any  county  clerk  or  register  unless 
then*  shall  be  pai<l  the  tax  impos(»d  by  that  article.  Section  20.*> 
(►f  the  same  law  provides  that  the  State  Board  of  Tax  Conunis- 
sioners  shall  have  general  supervisory  })ower  over  all  recording 
officers  in  respect  of  the  duties  imposed  by  that  article,  and  that 
they  may  make  such  rules  and  regulations  for  the  government  of 
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recording  officers  in  respect  to  such  matters  as  they  may  deem 
proper,  provided  such  rules  and  regulations  are  not  inconsistent 
with  any  statute. 

.  It  is  my  opinion  that  under  the  foregoing  provisions  of  law  it  is 
within  the  power  of  your  board  to  provide  that  no  recording  officer, 
if  he  has  reasonable  grounds  to  believe  that  such  instrument  is  in 
fact  a  mortgage,  shall  record  an  instrument  which  on  its  face  is 
apparently  an  absolute  deed,  without  the  payment  of  the  tax, 
unless  he  is  furnished  by  the  party  offering  the  same  for  record 
with  an  affidavit  setting  forth  that  it  is  not  a  mortgage.  If  this 
w(u-e  not  so  an  easy  method  for  evading  the  payment  of  this  tax 
would  b(i  presented.  All  the  information  is  in  the  possession  of 
the  party  off(»riug  the  deed  for  record,  and  the  requirement  of  such 
an  affidavit  can  cause  only  slight  inconvenience  if  the  instrument 
is  in  fact  an  absolute  deed.  On  the  other  hand,  if  it  is  in  fact  a 
mortgage,  it  is  only  by  such  procedure  as  this  that  the  recording 
officer  can  satisfactorily  determine  that  fact. 
Very  truly  yours, 

EDWARD  K.  O'MALLEY, 

Attomey-Genei'al. 


Tax  Law  —  Sections  50,  51,  52,  53,  175  — Assessments, 

Equalization  of  assessments  and  correction  of  assessment  rolls. 
Provision  for  review  by  a])peal  or  certiorari  where  equaliza- 
tion is  made  by  the  Commissioners  of  Equalization.  Act  of 
said  Commissioners  considered  the  act  of  the  Board  of  Super- 
visors and  may  be  reviewed  in  the  same  manner  as  though 
made  by  the  boar<l  itself. 

STATE  OF  NEW  YOllK. 

AtTORNE Y-GE>f EKAl/s    OfFJC E, 

Albany,  June  8,  1910. 

Hon.  EcrBEKT  E.  WooDiu'iiY,  Chairman,  Slate  Board  of  Tax  Com- 
missioners, Alhany,  N,  Y,: 
Dear  Sir. —  I  acknowledge  your  letter  of  the  23d  ult.,  in  which 
you  ask  my  opinion  as  to  whether  or  not  there  is  any  method  for 
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review  of  an  equalization  based  upon  the  report  of  commissioners 
of  eipialization,  either  by  appeal  or  certiorari. 

I  have  given  this  matter  careful  attention  and  beg  to  advise  ynu 
as  follows: 

Section  50  of  the  Tax  Law  provides  that  the  board  of  sui)er- 
visors  of  each  county  in  the  State  shall  ecpialize  the  assessments 
in  the  various  tax  districts  in  the  county. 

Section  51  provides  for  tlie  appointnu^nt  of  commissioners  of 
cipialization  to  e<pialize  the  assessed  value  of  real  property  among 
the  several  tax  districts  of  the  county.  Section  52  prescribes  their 
duties,  an<l  section  5*5  provi<les  that  they  shall  report  each  year  to 
the  board  of  supervisors  the  e(pializ(»d  valuations  of  real  instate  a-- 
made  by  them,  which  report  shall  be  signed  by  a  majority  and 
filed  with  the  clerk  of  the  board  of  su])ervisors.  The  same  section 
provides  that  the  report  **  shall  be  binding  and  conclusive  on  such 
board  of  supervisors  as  an  equalization  of  the  assessments  of  real 
estate  for  such  year.''  Section  175  of  the  same  law  provides  for 
an  appeal  to  the  State  Board  of  Tax  Commissioners  *'  from  any 
act  or  decision  of  the  board  of  supervisors,  in  the  equalization  of 
assessments  and  the  correction  of  the  assessment  rolls.'' 

There  is  no  specific  i)rovision  for  an  appeal  or  for  review  Ivv 
certiorari  in  ease  of  ecpialization  made  by  the  commissioners  of 
equalization.  However,  it  is  my  opinion  that  a  fair  interpretation 
of  the  law  is  one  which  will  produce  harmony  in  the  method  of 
reviewing  ecpialization  made  in  either  of  these  two  ways.  Theri^ 
fore,  although  the  matter  is  not  free  from  doubt,  it  is  my  opinion 
that  the  act  of  the  commissioners  of  equalization  becomes  the  ac! 
of  the  board  of  sui)ervisors,  although  performed  in  the  first  instance' 
through  agents,  and  that  such  act  may  be  reviewed  under  section 
175  in  the  same  manner  as  an  equalization  made  originally  by  the 
board  itself. 

Very  truly  yours, 

EDWATll)  H.  O'MALLEY, 

Attonici/'Gcneral, 
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Tax  Law — Sections  2,  43,  45  —  Special  Franchise  Assessments, 

Villages,  school  and  highway  districts,  highway  crossings,  etc. 
Decision  in  ITaverstraw  case  does  not  apply  to  school  or  high- 
way districts,  but  to  special  franchises  comprising  longi- 
tudinal occupancy  of  high^vays  and  streets  as  well  as  highway 
crossings.  (People  ex  rel.  N.  Y.  C.  &  II.  K.  R.  Co.  v.  Gour- 
ley  et  al.) 

STATK  OF  NKW  YORK. 

A  TTOK \  K  Y-(jl  K.\  E IJ A  1  /s    (  ) KFI  ( '  K, 

Alijaxy,  June  I),  1010. 

Hon.  Ki.'iiEKT  K.  WooDiufUY,  Chairman,  State  Board  of  Tax  Com- 
misslonerSy  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  25th  ult.,  in  which 
you  ask  my  opinion  as  to  the  effect  of  the  decision  of  the  Court  of 
Appeals  in  People  ex  rel.  New  York  Central  &  Hudson  River 
Railroad  Company  v.  Gourley  et  al.,  known  as  the  Ilaverstraw 
case,  upon  the  work  of  your  board.  Your  question  resolves  itself 
into  two  parts : 

First. —  Does  this  decision  api)ly  to  school  and  highway  dis- 
tricts as  well  as  to  villages,  requiring  your  board  to  make  a  separate 
statement  of  valuation  of  the  special  franchise  within  each  of  these 
districts  as  well  as  in  each  village? 

Second. —  Does  it  apply  to  special  franchises  comprised  of 
longitudinal  occupations  of  the  highways,  or  may  it  be  limited  in 
its  effect  to  special  franchises  comprised  of  highway  crossings, 
which  alone  were  under  consideration  by  the  court  in  this  case  ? 

I  have  carefully  examined  the  opinion  with  a  view  to  answer- 
ing these  questions,  and,  in  my  judgment,  it  was  not  intended  to 
apply  to  school  or  highway  districts.  On  the  other  hand,  I  am  of 
the  o})inion  that  its  reasoning  applies  as  strongly  to  cases  involving 
longitudinal  ()(»cupancy  of  the  streets  as  to  those  involving  merely 
highway  crossings. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Motor  Vehicle  Law  —  Section  7. 
Anioiidruoiit  to  law  (chapter  ;571,  Laws  \U\i))  (^xcinptiiin:  fnmi 
taxation  owners  of  automobiles,  and  j)rovi<lin*r  reiristratinii 
fees  in  lien  of  taxe**.  Sueh  owners  having  asscs-nient  inadr 
against  sueh  autoniol)iles  nniv  on  gi'ievanec*  day  eliniinato  the 
property  so  assesscnl,  l>y  eorreetion  of  assessment  roll. 

STATK  OF   XKW   VOIJK. 

AtT(  HJ\  KV-(  f  K.N  K IIA  l/s    (  )  FKir  K, 

Ai.n.VNY,  June  i:],  11»HK 

Hon.    E(;nKKT    K.    Wooimuky,    ('httlrnnm,    Sfnfe    lloarfl   of   Tn.r 
Commissioners,  Allmnif,  S,  }'.; 

Dear  Sir.- —  I  have  your  letter  of  the  iHh  in^t.,  in  which  ynii 
ask  my  opinion  as  to  whether  chaj)ler  *J74,  Laws  <if  HMO,  amend- 
ing the  law  in  reference  to  automohiles  and  imj)osing  a  State  tax 
upon  the  sani(\  exemjjts  owners  of  aut<»mol)iles  taxed  thereunder 
frcmi  j)ersonal  property  taxes  im)M)sed  <luring  tlie  (Mirrent  year. 
This  act  provides  in  part  as  fillows: 

"7.  Feks  i\  i.iKr  OK  TAXES. —  The  registraticm  f(H'< 
imposed  hy  this  article  upon  motor  vehicles,  other  than  th'»>c 
of  manufacturers  antl  dealers  and  those  used  s()l(dy  ft>r  coni- 
niereial  ])urj)oses,  shall  be  in  li(Mi  of  all  taxes,  general  or  lucal. 
to  which  motor  vehicles  may  be  subject." 

The  act  is  to  take  ef^'ect  August  1,  UHO. 

You  state  in  your  lett(»r  that  the  date  of  making  assessment 
rolls  is  fixed  as  of  the  1st  day  of  July  of  the  j)resent  yc^ar,  or  one 
month  prior  to  the  timc^  when  the  motor  V(diic1e  act  takes  effect. 
At  that  time,  a  j)ers(m  owning  such  a  vehicdc  will  be  liable  to  an 
assessment  therefor  as  j)art  of  his  |)ersonal  i)r()perty.  The  rolls, 
how^ever,  will  remain  oj>en  for  correction  and  tlie  hefiring  «>f  griev- 
ances to  the  third  Tuesday  of  August,  l^.HO,  when  the  assessurs 
meet  for  the  pur|K>se  of  hearing  such  grievances  and  making  such 
corrections.     At  that  time  this  act  will  be  in  effect. 

It  is  well  settled  that  wdiere  an  act  of  the  Legislature  contain- 
ing an  exemption  of  property  from  taxation  takes  effect  between 
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the  date  of  the  preparation  of  the  assessment  roll  and  the  date  of 
its  final  closing,  the  owner  of  such  property  is  entitled  to  have 
the  assessment  n^ll  corrected  by  eliminating  the  property  so 
exempted. 

People  ex  rel.  American  Law  Publishing  Society  v.  Tax 

(Commissioners,  142  N.  Y.  348. 
Aetna  Insurance  Co.  v.  The  Mayor,   153  N.  Y.  331. 
AfattcT  of  American  Fine  Arts  Society,  G  A.  D.  49G. 

Your  conclusion,  therefore,  that  the  owners  of  aut(miobiles  will 
be  entitled  to  exemption  from  taxation  by  having  any  assessment 
nuide  against  buch  i)roperty  on  the  assessment  roll  stricken  from 
the  roll  on  grievance  day,  is  in  accordance  with  the  well  estab- 
lished authorities  in  this  State. 

Very  truly  yours, 

EDWAIU)  K.  ()\\rALLEY, 

A  ttorney-General. 


Morl(j(i(je   Tax  Law  —  Saciioa  250. 

J  ndeterminate  mortgage,  W(*stchester  county.  iTaximum  amount 
secured  under  contingency.  ^lortgagor  or  mortgagee  re- 
quired to  furnish  recording  offieer  with  proof,  for  purpose  of 
computing  value  of  property  coN'ered  by  mortgage. 

STATE  OF  IS'EW  VOlUv. 

A  TTOKNKY-CJ  KXERAL's    OkFICE, 

Albany,  July  G,  1910. 

To  the  llonorahle,  the  Slate  Hoard-  of  Tax  Commissioners, 
Albany,  N,  Y.: 
Gentlemen. —  Your  letter  of  May  20,  1910,  enclosing  copy  of 
mortgage  recorded  in  Westche^ster  county,  asking  my  opinion  as 
to  whether  said  mortgage  "  is  an  indeterminate  mortgage  or 
whether  the  consideraticm,  $1,000,  is  the  maximum  amount  that 
under  any  contingency  may  be  secured,"  received  and  in  reply  will 
say  that  the  mortgage  in  question  shows  that  it  was  given  by 
John  A.  Summers  and  wife  of  Brooklyn.  N.  Y.,  upon  their  real 
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firoporty  situate  in  WVstclH'stor  cMnmty  to  tho  State  Bank,  a  bank- 
ing (•(»r[)oration  organizcil  under  the  laws  of  the  State  of  Xew 
York,  the  eon^ideration  expressed  therein  InMnp;  $1,000. 

The  niortgag(»  ])rovides  for  the  payment  thereof  as  follo\v>: 
**  Provided  always,  that  if  the  said  parties  of  the  first  part  shall 
nay  any  and  all  ind(»l)tedness  at  any  time  due  an«l  owing  hy  thorn 
or  either  of  them,  tn  the  party  of  the  seeon<l  part  on  demand,  thru 
these  jireM'Ut?^  shall  Invome  void,  and  the  estate  luTehy  grauteil 
>hall  eease,  delermine  and  Ik*  void.  And  the  said  parties  of  the 
tirst  part  envenant  with  the  said  party  of  the  seeond  part  that  the 
jiarties  of  the  tirst  part  will  pay  the  indebtedness  as  hereiulK'forr 
provi<led,  and  if  default  he  nuu\v  in  the  ])ayment  of  any  par; 
thereof,  th(»  said  jmrty  of  the  seeond  part  shall  have  power  to  S(»ll 
the  premises  herein  deserilx'd  aeeording  to  law." 

Seetion  ^TiO  of  the  irortgage  Tax  Law  j)rovid«'s: 

''If  I  he  j)rineii)al  indebtedness  seeunnl  or  whieh  hy  any 
eontiiigeuey  may  he  seeure<l  hy  a  mortgage  is  not  determina- 
hle  from  the  terms  of  the  mortgage,  or  if  a  mortgage  is  given 
to  seeur<»  the  performanee  hy  the  mortgagor  or  any  other  per- 
son of  a  contraet  obligation  other  than  the  payment  of  a 
s])eeifie  sum  of  money  and  the  maximum  amount  secured  or 
whieli  by  any  contingeney  may  be  secured  by  the  mortgairr 
is  not  expressed  therein,  such  mortgage  shall  1k»  taxable  under 
seetion  two  hundrfnl  and  fifty-three  of  this  cha})ter  ujx^n  the 
value  of  the  property  covered  by  the  mortgage,  which  shall 
b(*  determined  by  tlie  recording  officer  to  whom  such  mort- 
gage* is  j)resented  for  record,  uidess  at  the  time  of  presentinir 
such  mortgage  for  record  the  owner  thereof  shall  file  with 
the  recording  officer  a  sworn  statement  of  the  maximum 
amount  secured  or  which  under  any  contingency  may  he  se- 
cured by  the  mortgage.  If  such  maximum  amount  is  ex- 
pressed in  the  mortgage  or  in  a  sworn  statement  filed  as 
required  by  this  section,  such  amount  f^hall  Ix?  the  basis  f<»r 
assessing  the  tax  imposed  by  this  article.  *  *  *  Jf  the 
maximum  amount  secured  or  which  by  any  contingency  may 
be  s(H*ured  by  the  mortgage  is  not  expressed  in  the  mortgajje 
or  in  a  sworn  statement  as  authorized  by  this  section,  the 
recording  officer  at  the  time  such  mortgage  is  offered  for  rec- 
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ord  iiiav  require  the  mortgagor  or  niortgagee  to  furnish  him 
with  proofs  as  to  such  facts  as  he  deems  necessary  for  the 
purpose  of  computing  the  value  of  the  property  covered  by 
the  mortgage  and  such  proofs  shall  be  preserved  in  liis 
office.    *    *    *" 

The  amount  of  $1,000  expressed  in  said  mortgage  is  simply  a 
consideration.  The  consideration  might  have  been  $1.00  for  the 
purposes  of  this  mortgage.  The  power  of  sale  is  clearly  given  for 
the  purpose  of  paying  the  debt,  whether  for  $1,000  or  more,  and 
in  my  opinion  is  an  indeterminate  mortgage  and  unless  at  the  time 
of  presenting  such  mortgage  for  record  the  owner  filed  with  the 
recording  officer  a  sworn  statement  of  the  maximum  amount 
secured  or  which  under  any  contingency  may  be  secured  by  the 
mortgage,  the  basis  of  the  mortgage  tax  is  the  value  of  the  property 
c(n'ered  by  the  mortgage,  which  shall  be  determined  by  the  record- 
ing officer  to  whom  such  mortgage  is  ])resented  for  record,  and 
the  mortgagor  or  mortgagee  may  ho  re(]uired  to  furnish  the  record- 
ing officer  with  proof  as  to  such  facts  as^  he  deems  necessary  for 
the  purposes  of  computing  the  value  of  the  ])r()perty  covered  l)y 
the  mortgage. 

Very  respectfully  yours, 

EDWARD  R.  O'ArAT.LKY, 

AUonicy-Crcneml, 


Tax  Law  —  Sections  2,  3,  12. 
A  corporation  having  its  entire  capital   invested  in   the  capital 
stock  of  certain  Pennsylvania  corporations  which  are  liable 
to  assessment  in  the  State  of  Pennsylvania,  is  exempt  from 
taxation. 

statf:  of  nkw  york. 

Arrc  )R  N  K  Y-(  I  EX  E  K  A  l/s    (  )  FFI  ( '  E, 

AiJJAXY, /7/7?/  20,  1010. 

To    the    Honorable,    the    State    Board    of    Tax    (/onimissioners, 
Albany.  N.  Y.: 

Gentlemen. —  I  am  in  receipt  of  your  favor  of  the  11th  inst. 
in  which  you  enclose  copy  of  a  letter  from  Mr.  Russell  Wiggins, 
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corpnratioii  cmuiim*!  of  the  ciiv  of  Mid^llctowii.  Vim  a>k  to  U- 
a<lvis('(l  as  to  whclhcr  a  corporation,  of  whioh  the  entire  capita, 
is  invested  in  the  capital  >t<K'k  of  I\»nnsylvania  corjMiratit>ns  which 
are  liahle  to  assessment  and  taxatitm  in  the  State  of  Pennsylvania, 
is  entitle<I  to  1k»  exenijit  from  jiersonal  taxation  in  local  tax  dis- 
tricts. If  the  capital  stock  of  this  corporation  is  taxable  at  all 
it  is  taxable  und(»r  section  li^  of  the  Tax  Law,  which  provides  a< 
follows: 

"  Tlu^  capital  stcK'k  of  every  ct>mi>any  liahle  to  taxation, 
(except  such  })art  of  it  as  shall  have  been  except (»d  in  th' 
assessment  roll  or  shall  be  exempt  by  law,  to<retlicr  with  it- 
snrphis  j^rofits  or  reserve*  funds  exceed intr  ten  p(»r  centiun  of 
its  ca])iial,  after  d(Mlnctinir  the  assessed  value  i*{  its  real 
estate,  and  all  shares  of  stock  in  otluT  corporations  actually 
owned  l)y  su(di  comi)any  which  are  taxable  ui)on  their  cajutal 
st(x*k  under  tlie  laws  of  this  state,  shall  be  assesstnl  at  its 
actual  value/' 

Personal  j)ro|K'rty  is  dcKned  in  section  2,  subdivision  5  of  the 
Tax  Law  as  follows: 

^^  The  terms  *  j)ersonal  estate*,'  and  *  personal  property,'  a- 
used  in  this  chapter,  include  chattels,  money,  thin<r«  in  ac- 
tion, del)ts  due  from  s(dvent  (h'btors,  whether  on  account,  con- 
tract, note,  bond  or  nu»rtirn«:'e ;  debts  ixutl  obligations  for  tin* 
payment  of  money  du*'  or  owinir  to  ])ersons  residing  within 
this  state,  however  secured  or  wherever  such  se<!urities  shall 
be  held;  dei)ts  due  by  inhabitants  of  this  state  to  persons  not 
residing  within  the  United  States  for  the  purchase  of  auv 
real  estate;  ])ublic  stocks,  stocks  in  moneyed  eorporati«ni>, 
and  such  portion  of  the  capital  of  incori)orated  C(mipaiiie>. 
'liable  to  taxation  on  their  caj)ital,  as  shall  not  Ix^  investcnl  in 
real  estiUe."' 

Section  P>  of  the  Tax  Law  ])rovides: 

"Section  3.  Pijoivkutv  mablk  to  taxation, —  All  real 
property  within  this  state,  and  lill  jn^rsemal  property  situated 
or  owned  within  this  state,  is  taxable  unless  exempt  from 
taxati(m  bv  law." 
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Ciider  the  decisions  of  the  courts  of  this  State  shares. of  stock 
in  foreign  corporations  owned  by  a  resident  of  this  State  are  not 
taxable.  It  wouhl  seem  that  the  Legislature  did  not  intend  to  tax 
lis  a  i)i\rt  of  the  capital  of  a  corporation  property  which  would 
not  be  taxable  if  in  the  hands  of  an  individual. 

1  am,  therefore,  of  the  opinion  that  the  capital  of  this  corpora- 
tion is  not  sul>ject  to  taxation. 

Yours  very  truly, 

EUWAKD  R  O'MALLEY, 

Attorney-General, 


Tax  Lair  —  Section  7. 

Assessment  of  personal  property  tax  of  certain  rolling  stock  of 
the  Pennsylvania  Kailroad  Company,  should  be  made  in  the 
tax  distivict  where  the  principal  office  or  place  of  business  is 
located. 

STATE  OF  :s^EW  YORK. 

A  LB  AX  Y,  Jidy  27,  1910. 

Attorxe y-Gen era r/s  Offi c^e. 

State  Band  of  Tax  Commissioners,  Albany,  X,  Y,: 

Gentlemen. — ^1  acknowledge  your  letter  of  recent  date  in  which 
you  ask  my  opinion  as  to  whether  certain  steam  engines,  freight 
ears  and  ])asseng(M*  coaches  owucmI  by  the  Pennsylvania  Railroad 
Company,  a  foreign  corporation,  are  assessable  in  the  city  of 
Olean.  I  note  you  state  that  if  the  company  is  assessable  for  this 
property,  it  is  under  the  ])rovisi()ns  of  s(»ction  7  of  the  Tax  Law. 
This  section  j^rovides  as  follows: 

"  §  7.  1.  Xonresidents  of  the  state  doing  business  in 
the  state,  eitlier  as  ])rincii)als  or  partners,  shall  be  taxed  on 
the  ca])ital  invested  in  such  business,  as  personal  property, 
at  the  place  wdiere  such  business  is  carried  on,  to  the  same 
extent  as  if  they  were  residents  of  the  state. 

2.  The  i)ers(mal  property  of  nonresidents  of  the  state 
having  [iii  actual  situs  in  the  state,  and  not  forming  a  part 
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of  capitui  invested  in  Imsiness  in  tin*  state,  shall  Ik*  ass<*s>t*d 
in  the  name  of  the  owner  there4if  for  the  purjK>se  of  ideiititi- 
eation  and  taxt'd  in  th(*  tax  district  where  such  proixjrty  i? 
situated,  unless  exenijit  hy  law.  This  suhdivision  shall  u<>t 
a])j)ly  lo  money,  or  nefjotiahle  collateral  securities,  deposited 
by,  or  d(d)ts  owinjr  to,  such  nonresidents  nor  shall  it  be  con- 
strued as  in  any  inanmT  modifying]:  or  changing  the  law  im- 
posing a  tax  on  real  (^tate  mortgage  scrurities/' 

It  ajipears  from  the  letter  of  the  chairman  of  the  assessors  of 
the  city  of  Olean,  which  you  enclose,  that  the  Pennsylvania  Kail- 
road  ('omj)any  has  at  all  tinu^s  an  average  of  it7>  engines  sta- 
tion<Ml  in  the  yard  in  ()l(»an,  and  an  average  <»f  from  r)(M)  to  H>'» 
freight  cars  and  oO  pa>senger  coach(»s,  and  that  the  as>e<s.>rs 
belit've  that  ibis  proj)erty  should  be  a>sessed  by  them. 

It  is  clear  that  the  capital  of  the  Pennsylvania  Railroad  Coni- 
])any  invested  in  this  rolling  stock  do<»a  form  part  of  its  capital 
investt'd  in  business  in  this  State.  It  therefore  cannot  c<mu' 
within  the  second  subdivision  above  quoted  since  that,  by  it< 
terms,  has  no  application  to  personal  j)roperty  forming  part  of 
capital  so  invi^sted.  The*  only  cpiestion,  therefore,  is  whether  it  i^ 
taxable  under  the  first  subdivision  above  quotcnl.  The  Pennsyl- 
vania Railroad  Company,  although  a  foreign  corporation,  is  en- 
gaged in  business  in  this  State.  It  is  also  clear  that  the  capital 
which  it  has  converted  into  ndling  stock  is  invested  in  such  busi- 
ness. It  would  therefore  seem  to  f(dlow  that  under  this  sul>- 
division  it  sh(»uld  be  taxabb*  for  such  r<dling  stock  unless  there 
is  some  ])rinci])le  of  law  whicdi  would  prevent. 

It  is  well  settled  that  there  is  no  const itutitmal  objectiiai  to  a 
tax  u])on  the  instrumentalities  engaged  in  interstate  or  foreign 
c'.mmerce  sinijdy  because  they  are  so  employed,  and  that  if  the 
lax  is  (Mberwise  equitable  and  legal  it  will  be  sustained. 

Puilman\s  Palace  Car  Comj)any  v.  Pennsylvania,    141 
U.  S.  IS. 

It  is  also  well  settled  in  this  State  that  foreign  corporations 
doing  business  here  are  taxable  cm  the  amount  of  personal  prop- 
erty invested  in  such  business  within  this  State  which  is  found 
\\ithin  the  borders  of  the  State  at  the  date  of  the  assessment. 
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People  ex  rel.  Armstrong  Cork  Company  v.  Barker,  157 

K  Y.  159. 
Peoj)le  ex  rel.  Crane  Company  v.  Feitner,  40  A.  T).  108. 
People  ex  rel.  Sherwin-Williams  Company  v.  Feitner, 

60  A.  D.  628. 
People  ex  rel.  Carey  Mfg.  Company  v.  Commissioners 

of  Taxes,  39  Misc.  282. 

Conversely,  it  is  held  that  personal  property  owned  by  a  do- 
mestic corporation  situate  outside  the  State  is  not  taxable. 

People  ex  rel.  Orinoka  Mills  Company  v.  Barker,  84 

A.  D.  469. 
People  ex  rel.  Hyde  &  Sons  v.  O'Donnel,  116  A.  D.  161; 

affirmed  188  N.  Y.  557. 

In  the  lattor  case  it  was  held  that  raw  material  owned  by  a 
(bnnestic  corporation  which  was  in  process  of  manufacture  in  a 
foreign  state  is  not  taxable  here  as  personal  property  although  it 
is  subsequently  brought  into  this  State.  In  this  case,  also,  the 
court  holds  that  the  proper  test  is  the  situs  of  the  property  on  the 
second  ^londay  in  January,  the  date  of  the  assessment.  These 
two  decisions  follow  the  earlier  decision  of  the  Court  of  Api)eals 
to  the  same  effect  under  the  provisions  of  the  old  revised  statutes. 

'   IFoyt  V.  Commissirmers  of  Taxes,  23  X.  Y.  224. 

In  all  of  the  above  cases  it  is  recognized  that  the  old  doctrine 
that  personal  property  follows  the  domicile  of  the  owner  has  no 
application  in  matters  of  taxation.  Tt  is  also  recognized  that  al- 
though the  personal  })roperty  may  not  be  ])ermanently  located 
within  the  State,  n(»verthe]ess  if  its  average  anu)Uiit  is  about  the 
.'^ame,  the  tax  may  j)roperly  be  levied  upon  its  amount  at  the  date 
of  the  assessment. 

It  is,  therefore,  my  opinion  that  the  Pennsylvania  Kailroad 
(  ompany,  though  a  foreign  corporati(m,  is  taxable  for  the  amount 
of  its  rolling  stock  which  represents  capital  invested  in  business 
in  this  State  as  personal  property. 

The  only  remaining  questicm  is  whether  this  rolling  stock  may 
bp  taxed  l)y  the  assessors  of  tlu*  city  of  Olc^nn.  Section  11  of  the 
Tax  Law  provides  in  part  as  follows: 
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"  All  ilw  jxTsonal  estate  of  cverv  inoirporatrtl  cmnpanv 
liable  to  taxation  on  its  ('a[)ital  shall  Ih»  a>M'ss(Ml  in  the  tax 
district  where  the  i)rineii)al  otHee  or  jilaee  for  tran^aetiiiir  tin- 
financial  concerns  of  the  company  shall  \h\  or  if  such  c<»m- 
[)any  having  no  ])rincipal  office,  or  place  for  transactiiis:  it- 
financial  concerns,  then  in  the  tax  district  where  the  o}H^ra- 
tions  of  such  conii)any  shall  1k»  carried  on/' 

It  is,  therefore,  my  opinion  that  the  personal  j)roperty  tax  nixm 
the  rolling  stock  of  the  Pennsylvania  Railroad  Company  in  thi> 
State  slumld  he  assessed  apiinst  that  company  in  the  tax  district 
where  its  princi])al  office  or  place  of  business  within  this  State 
is  lo(*ated. 

Kevst<ui(»  (las  ('om[>any  v.  Assessors  of  Olean,  15  X.  Y. 
St.  Kep.  401. 

Very  resped fully  yours, 

EDWARD  R.  O'MALLEY, 

Allorney-GcneraJ. 


Tax  Law  —  Srcllon  «5(». 
Designation  l)y  hoard  of  asses-;ors  of  tlu^  town  ch^-k's  office  as  a 
convenient  place  f<»r  the  safe  k<*<'piug  of  the  assessment-roll, 
is  a  com[)liauc(»  with  the  statute. 

STATE  OF  NEW   YORK. 

A  1' n ) U N  K  v-(  i  I ■.  m:  K'  A I / S    0  F  h'U  K , 

Aluany.  Jul}/  -27,  1<,»1(). 

To    the    Ilouomhic,    The    Sfalc    Jyoanl    of    Tax    Comml-<si(fnvrs. 
Albany,  X.  Y.: 
Gentlemen. —  I  am  in  receipt  of  yours  of  the  liHh  inst.  wherein 
you  state  that  you  desire  my  o])iiiion  U[)oii  the  following  question: 

"  Can  the  board  of  as.sessors  designate  one  of  their  nuuduT 
to  take  the  roll  and  at  the  same  time  s])ecifv  the  town  clerk's 
office  as  th(»  ]>lace  where  the  n»ll  can  be  examined,  or  must 
the  roll  be  kept  in  the  actual  custody  nf  the  mendnn*  of  the 
igi 
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Section  8G  of  the  Tax  Law  provides  as  follows: 

"  The  assessors  shall  complete  the  assessment  roll  on  or 
before  the  first  clay  of  August  and  make  out  a  copy  thereof 
to  be  left  with  one  of  their  number  and  forthwith  cause  a 
notice  to  be  conspicuously  posted  in  three  or  more  public 
places  in  the  tax  district,  stating  that  they  have  completed 
the  assessment  roll  and  that  a  copy  thereof  has  been  left  with 
one  of  their  number  at  a  •  specified  place  where  it  may  be 
seen  and  examined  by  any  person  until  the  third  Tuesday 
of  August  next  folhnving.     *     *     "-" 

This  section  of  the  Tax  Law  recjuires  that  a  copy  of  the  assess- 
ment roll  shall  be  left  with  one  of  the  assessors  at  a  specified  place 
and  leaves  it  to  the  board  of  assessors  to  designate  the  place 
where  ^'  it  may  be  seen  and  examined.'' 

1  am  therefore  of  the  o[)inion  that  it  was  not  the  intent  of  thit 
section  of  tlu^  statute  to  requin*  the  assessor  to  have  the  actual 
and  })hysical  i)()ssession  of  the  roll  but  that  the  assessors  were 
empowered  in  their  discretion  to  designate  a  place  which,  in  their 
judgment,  would  be  most  convenient  and  a(*cessible  where  the  roll 
might  be  seen  and  examined  by  any  j)erson,  and  if,  in  their  dis- 
cretion, they  s])CH*ify  the  town  clerk's  office  this  would  be  a  com- 
])liance  with  the  statute. 

^^)urs  vcvy  truly, 

EDWARD  R.  (nLVLLKY, 

Atlorncff-CtcneraJ. 
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Tax  Latr  -  -  ^orlimi  4  —  Subdivision  7  —  Fraternal  Associations. 

lical  property  of  Grooloy  Lodge  Xo.  00,  TiHlopondent  Order  «»f 
Odd  Fellnws,  New  Castle,  kniig  used  exclusively  for  pur- 
]>oses  for  which  it  was  f(  ruied,  exejupt  from  taxation. 

STATK  OF  XKW  YORK. 

Attorn ky-Gknkrai/s  Offke, 

Albany,  August  23,  1010. 

7V>    flfv    Ifonorahlt\    The    State    Hoard   of    Tax   Commissioners. 
Albany,  .W  Y,: 
(Jc^iitlemen.  —  I  am  in  receipt  of  your  communication  of  Augii>t 
li^th  in  which  you  state: 

*' The  State  Board  of  Tax  (Vmimissicmers  is  in  receipt  (»f 
a  commiinicaMon  from  the  counsel  for  the  hoard  of  assessors 
for  th(»  town  of  XVw  (^astle  concerning  exemption  of  real 
jiroperty  owncnl  by  (inM^lev  Lodge  X^o.  00,  Independent  Ordor 
of  Odd  Fellows,  in  that  town.  A  copy  of  this  letter  is 
enclosed  herewith  and  your  opinion  is  asked  if  such  pro|>e)  ty 
is  exemj)t  from  taxation  under  tJie  provisions  of  the  Tax  law." 

1  also  rec(»ived  the  enclosure,  in  which  the  facts  relating  Ut  ihe 
(juestiou  referred  to  in  your  letter  are  stated  as  follows: 

^*(ireel(\v  Lodge  Xo.  00,  I.  .0.  O.  F..  was  incori>orat  ^d 
under  the  Benevolent  Orders  ('orjM»rati(m  Law  which  gives 
it  the  jMAver  to  purchase  real  estate  and  build  therecm.  Tl'i> 
they  hare  done  and  the  building  is  a  three-story  buildiiig. 
The  bas(Miient  of  the  building  is  used  by  the  hxlge  for  its 
heating  plant  and  storage;  thc^  first  and  second  ilm»rs  are 
leased  for  living  apartments  and  the  third  floor  is  used  a*',  a 
Uiec»tiiig  place  for  said  lodge  and  also  a  meeting  place  for  tw«» 
other  fraternal  organizations.  The  income  from  said  bu:ld- 
iug  after  the  payment  of  interest  and  insurance  amounts  to 
not  over  $100  per  year  and  this  amount  is  placed  in  the 
lodge  tre.'isnry  for  the  relief,  su]>]>ort  and  care  of  worthy  and 
indigent  miMnbers  of  the  fraternity,  their  wives,  widows  or 
orphans.     As  this  seems  to  comply  fully  with  subdivision  7 
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of  section  4  of  chapter  62  of  the  Laws  of  1909,  I  see  no 
reason  why  this  property  should  not  be  exempt.  I  might  add 
that  th(^  second  floor  of  this  building  is  occupied  by  the  janitor 
and  the  rent  for  the  same  is  given  in  payment  of  his  services." 

If  the  property  referred  to  is  exempt  from  taxation,  it  is  by 
reason  of  that  part  of  subdivision  7  of  section  4  of  the  Tax  Law 
which  provides: 

u  *  *  ^  ^j^j  further  provided  that  the  real  property  of 
any  fraternal  corporation,  association  or  body  created  to 
build  and  maintain  a  building  or  buildings  for  its  meeting  or 
meetings  of  the  g(>neral  assembly  of  its  members,  or  subordi- 
nate bodies  of  such  fraternity  and  for  the  accommodation  of 
other  fraternal  bodies  or  associations,  the  entire  net  income 
of  which  real  property  is  exclusively  applied  or  to  be  used  to 
build,  furnish  and  maintain  an  asylum  or  asylums,  a  home 
or  homes,  a  school  or  schools,  for  the  free  education  or  relief 
of  the  members  of  such  fraternity,  or  for  the  relief,  support 
and  care  of  worthy  and  indigent  members  of  the  fraternity, 
their  wives,  widows  or  orphans,  shall  be  exempt  from 
taxation     *     *     *." 

This  provision  modifies  the  provision  preceding  it  in  the  same 
section,  which  exempts  from  taxation  only  that  portion  of  the 
real  property  of  a  corporation  or  association  which  is  used  exclu- 
sively for  one  or  more  of  the  purposes  for  which  it  was  formed 
and  subjects  the  remainder  to  taxation,  by  exempting  the  whole 
of  such  property  of  a  fraternal  corporation  when  the  entire  net 
income  thereof  is  exclusively  applied  or  to  be  used  for  one  or 
more  of  the  purposes  therein  mentioned. 

1  am  of  the  opinion  that  the  facts  above  stated  are  sufficient  to 
bring  the  corporation  in  question  within  the  provision  of  the  law 
above  quoted  and  that  its  property  above  referred  to  is  exempt 
from  taxation. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

A  ttomey-General, 
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Ta,v  Law  —  Sections  14,   2.')  —  liafihinij  Law  —  Section  "2. 
Individual  and  private  Imiikcrs,  \vh(»re  to  Im*  assessed, 

STATK  OF  XKW  VOKK. 

ATTOKNKV-CtK.NKIJAl/s    OfFU  K, 

Albany,  Aiujmt  25,  11>10. 

William  K.  Wkkd,  Ks(^,  Sccrefarjf,  State  Board  of  Tax  Com- 
missioners*, Albany,  A'.  }'.; 
Dear  Sir. —  I  beir  to  a('kn(^\vledlre  nn-eipt  of  your  letter  of  the 
22t}  inst.,  reading  as  follows: 

''Does  the  term  *  individual  banker'  as  used  in  §  14  of 
the  Tax  Law,  ineliuh'  every  j)erson  exeepiinsj  a  private  hank- 
ing business  so  as  tn  reiuh'r  sueh  person  liable  to  taxation 
upon  the  amount  of  eajn'tal  invested  in  such  business  at  tlie 
j)laee  where  the  busines^  is  located,  or  is  the  term  '  individual 
banker'  as  used  in  that  section  confined  to  such  individual 
bankers  as  have  complied  with  and  are  conducting  a  bankinji 
business  under  the  banking  laws  of  the  Stated  In  other 
words,  is  a  pcM'son  conducting  a  private  bank  but  who  ha> 
not  complied  with  the  provisions  of  the  banking  law  relating' 
to  individual  bankers,  and  who  claims  that  he  is  not  operating 
under  or  subject  thereto,  liable  to  taxation  under  §  14  of  tbo 
Tax  Law  upon  the  amount  of  cai)ital  invested  in  his  bankiiii: 
businei^s  in  the  tax  district  where  the  place  of  such  business 
is  located  ?  " 

I  think  the  words  *'  individual  banker  "  as  used  in  sections  14 
and  25  of  the  Tax  Law  mean  an  individual  banker  as  detined  by 
section  2  of  the  Banking  Law,  to  wit: 

"  The  term  '  individual  banker  '  when  used  in  this  chapter 
means  a  person  who  has  com])lied  with  the  requirements  of 
law  and  is  authorized  by  the  ]>anking  Department  to  engage 
in  the  business  of  banking  and  is  subject  to  the  Banking  Law 
and  the  supervision  of  the  Superintendent  of  Banks.'^ 

In  my  opinion,  the  statutory  definition  of  the  term  "  individual 
banker  "  must  be  followed  in  applying  section  14  of  the  Tax  Law. 
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The  term  "  individual  banker  "  and  "  private  banker  "  are  some- 
times used  interchangeably  as  synonyms  and  some  confusion  has 
arisen  as  to  methods  of  taxation.  There  is  no  statutory  definition 
of  the  terms  ^*  private  bank  '^  or  "  private  bankers."  Chapter  409, 
Laws  of  1S82,  in  which  the  terms  ^^  individual  banker"  and 
"  private  banker  "  are  used  synonymously  and  denote  an  individual 
banker,  was  repealed  by  the  Banking  Law  of  1909,  chapter  2  of 
the  Consolidated  Laws.  The  term  ^^  individual  banker "  has 
acquired  a  distinct  meaning  in  our  statutes  and  reports.  It  means 
a  person  who  has  received  authority  from  the  Banking  Depart- 
ment to  engage  in  the  business  of  banking  and  is  thereby  subject 
to  its  supervision,  burdens  and  privileges.  The  term  "  individual 
banker  "  is  a  coinage  of  the  statute  law,  and  the  term  "  private 
banker  "  is  only  applicable  to  persons  who  are  doing  business 
without  special  privileges  from  the  State.  (See  Perkins  v.  Smith, 
41  Hun,  47;  IIG  X.  Y.  441.)  The  terms,  therefore,  ''private 
banker"  and  ''individual  banker"  should  be  distinguished  in 
applying  the  Tax  Law  as  well  as  other  statutes.  (See  People  v. 
Doty,  80  N,  Y.  225.) 

The  residence  of  an  individual  banker  doing  business  under 
the  Banking  Law  is  for  the  i)urpose  of  taxation  of  his  banking 
capital  in  the  town  or  place  specified  as  the  location  of  his  bank- 
ing office.  In  other  words,  the  bank,  banking  business  and  capital 
of  an  individual  banker  have  a  location,  and  such  situs  determines 
the  place  where  such  property  should  be  assessed  or  taxed  without 
regard  to  the  legal  residence  of  the  banker  or  owner ;  but  the  prop- 
erty of  private  bankers  as  such  follows  the  residence  of  the  owner. 
(See  Miner  v.  Fredonia,  27  ]Sr.  Y.  155.) 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attomey-Oefwral. 
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7V/.r  Lair—  ^^eclion  2W  —  Morigaye  Tax. 
S\iiU'  lioanl  of  Tax  ('(»niinis>i<niers  inav  in  inakins:  deterininatiou 
ami  apiMirtioiunoiit  under  mortgage  executed  by  the  American 
lee  ('onij)aiiy,  eonsider  leas^ehold  interests  as  '*  tangible  proj)- 
erty/'  and  determine  sueh  vahies. 

STATK  OF  NKW  YOKK. 

AT'n»K\KY-(iKNKI{Al/s    OfFU'K, 

Albany,  ScpiemhfT  10,  lOlu. 

Si  air  Hoard  of  Ta.c  Commissioners,  Albany,  N,  Y,: 

(ientlemen. —  I  beg  to  ackno\vle<lge  reeeipt  of  your  favor  of 
August  '50,  1010,  relative  to  a  ]M»nding  determination  and  appor- 
tionment  (])ursuant  to  seeticm  2<>0  of  the  Tax  Law)  under  a  mort- 
gage executed  by  the  Ameriean  lee  Company  covering,  anumir 
other  j)ro[)erties,  various  leasehold  interestj*,  in  which  you  ask  for 
an  o])inion : 

1,  Whether  the  board  shall  consider  such  leaseholds  as  are  in- 
rhKh'd  in  said  mortgage  as  being  "  tangible  property." 

2.  If  so,  ui)on  what  basis  sluudd  their  values  be  determined  aii^l 
what  infornmtion  and  date  should  be  reipiired  by  your  board  ti» 
nuiko  the  determination. 

A  lease  of  real  property  grants  to  the  lessee  the  right  t>f  p>^- 
s(\ssion  of  the  property  for  the  term  demised  and  may  be  mort- 
gaged. When  such  leas(\s  demise  real  property  for  a  term  exceed- 
iug  three  years  they  are  included  in  the  term  "  real  property"  a> 
used  in  article  0  of  the  Keal  Property  Law  relating  to  the  record- 
ing of  instruments  aflFecting  real  <\state. 

It  has  been  held  by  the  courts  of  this  State  that  such  a  lease 
creates  an  interest  in  real  property;  that  a  mortgage  upon  such  a 
leasehold  interest  created  thereby  becomes  an  interest  in  tangible 
which  affects  the  title,  to  real  property  within  the  definition  of  a 
^*  mortgagee  of  real  property  "  and  that  a  tax  is  thereupon  imposed 
upon  recording  such  a  mortgage.  A  leasehold  interest  is  not 
separable  from  the  property  to  which  it  attaches  any  more  than 
an  ownership  in  fee  is  separable  from  the  land  covered  by  it. 
When  the  leas(*,  therefore,  is  a  lease  of  tangible  real  property,  the 
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leasehold  interest  creates  a  lien  upon  an  interest  in  real  property 
property ;  and,  in  my  opinion,  in  determining  values  and  making 
an  apportionment  under  section  260  of  the  Tax  Law  the  State 
board  may  consider  such  leasehold  interests  as  tangible  property. 

In  fixing  the  values  of  such  leasehold  interests  for  the  purposes 
of  this  act  no  inflexible  rule  can  be  laid  down  that  will  cover 
overy  case  as  to  what  shall  be  the  basis  of  value  or  what  informa- 
tion or  data  should  be  required.  Each  determination  must,  almost 
of  necessity^  turn  upon  particular  facts  and  circumstances.  It  is 
to  be  borne  in  mind  that  it  is  the  value  of  the  lease  that  is  to  be 
ascertained;  and  in  this  connection  the  board  may  consider  the 
amount  and  value  of  the  land  leased,  the  estate  granted,  its  dura- 
tion and  many  like  circumstances  which  may  have  a  bearing  upon 
the  question  of  value. 

Very  truly  yours, 

EDWARD  R  OTilALLET, 

Attomey-Oeneral, 


Tax  Law  —  Section  4  —  Subdivision  5  —  Exemption  Veterans, 

Veteran  entitled  to  exemption  under  statute  on  property  purchased 
with  pension  money,  even  though  renting  portion  of  such 
property  and  occup;v'ing  the  other. 

(See  opinion  February  20,  1908,  p.  4&6  Eep.). 

STATE  OF  S-EW  YOEK. 

Attorney-Geiteral's  Office, 

Albany,  October  17,  1910. 

To  the  Honorable,  The  State  Board  of  Tax  Commissioners, 
Albany,  N.  Y.: 

Gentlemen. —  Your  letter  of  August  20th  was  duly  received,  in 
which  you  ask  for  my  opinion  as  to  the  exemption  from  taxation, 
if  any,  to  be  allowed  upon  real  estate  owned  by  veterans  under 
the  following  circumstances: 

(a)  A  veteran  owns  a  house  and  lot  assessed  at  $1,200  in  the 
purchase  of  which  pension  money  to  the  amount  of  $1,000  was 
22 
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expended,  and  rents  one-half  of  the  house  and  lives  in  the  other 
half. 

(b)  A  veteran  owns  a  house  and  lot  assessed  at  $2,000  in  the 
purchase  of  which  pension  money  to  the  amount  of  $1,400  was 
expended,  and  rents  the  whole  house  except  two  rooms  which  he 
reserves  for  his  own  use. 

Section  4,  subdivision  5  of  the  Tax  Law  provides  as  follows: 

"  All  property  exempt  by  law  from  execution,  other  than 
an  exempt  homestead.  But  real  property  purchased  with  the 
proceeds  of  a  pension  granted  by  the  United  States  for  mili- 
tary or  naval  services,  and  owned  and  occupied  by  the  pen- 
sioner, or  by  his  wife  or  widow,  is  subject  to  taxation  as 
herein  provided.  Such  property  shall  be  assessed  in  the  same 
mamier  as  other  real  property  in  the  tax  districts.  At  the 
meeting  of  the  assessors  to  hear  the  complaints  concerning 
assessments,  a  verified  application  for  the  exemption  of  such 
real  property  from  taxation  may  be  presented  to  them  by  or 
on  behalf  of  the  owner  thereof,  which  application  must  show 
the  facts  on  which  the  exemption  is  claimed,  including  the 
amount  of  pension  money  used  in  or  toward  the  purchase  of 
such  property.  If  the  assessors  are  satisfied  that  the  appli- 
cant is  entitled  to  the  exemption,  and  that  the  amount  of 
pension  money  used  in  the  purchase  of  such  property  equals 
or  exceeds  the  assessed  valuation  thereof,  they  shall  enter 
the  word  '  exempt '  upon  the  assessment-roll  opposite  the 
description  of  such  property.  If  the  amount  of  such  pen- 
sion money  used  in  the  purchase  of  the  property  is  less  than 
the  assessed  valuation,  they  shall  enter  upon  the  assessment- 
roll    the    words    ^  exempt    to    the    extent dollars ' 

(naming  the  amount)  and  thereupon  such  real  property,  to 
the  extent  of  the  exemption  entered  by  the  assessors,  shall 
be  exempt  from  state,  county  and  general  municipal  taxation, 
but  shall  be  taxable  for  local  school  purposes,  and  for  the 
construction  and  maintenance  of  streets  and  highways." 

I  am  of  opinion  that  this  exemption  cannot  be  apportioned 
according  to  the  value  of  the  portion  of  the  premises  occupied  by 
the  pensioner.    The  veteran  is  either  entitled  to  the  entire  exemp- 
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tion  or  is  entitled  to  none.    Inasmuch  as  he  is  owner  of  the  prop- 
erty and  occupies  a  portion  of  the  same,  I  am  of  opinion  that  upon 
proper  application  he  is  entitled  to  an  exemption  of  $1,000  in 
the  first  instance  and  $1,400  in  the  second. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-OeneraL 


Tax  Law  —  Section  15  —  (Chapter  428,  Laws  1904,  Repealing 

Chapter  689,  Laws  1900). 

Published  list  of  exempt  property,  city  of  Oneonta,  may  include 

only  such  as  is  situate  within  the  city  limits. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  October  21,  1910. 

State  Board  of  Tax  Commissioners^  Albany,  N.  Y.: 

Gentlemen. —  I  acknowledge  your  letter  of  recent  date  in  which 
you  inclosed  communication  from  the  clerk  of  the  board  of  super- 
visors of  Otsego  county,  asking  whether  the  list  of  exempt  prop- 
erty to  be  published  in  the  city  paper  of  the  city  of  Oneonta 
should  include  all  of  the  exempt  property  in  the  county  or  only 
that  situate  in  the  city. 

By  chapter  689,  Laws  of  1900,  a  provision  was,  for  the  first 
time,  made  for  the  publication  of  lists  of  exempt  property  in  the 
several  cities  of  the  State.  The  act  was  entitled  "  An  act  in 
relation  to  real  property  exempt  by  law  from  taxation,  and  provid- 
ing for  the  publication  of  lists  thereof  annually  by  the  several 
cities  of  the  State."  The  act  in  question,  among  other  things 
provides : 

"  *  *  *  and  the  said  assessors  or  other  officers  making 
such  statement  shall  forthwith  post  a  copy  of  such  statement 
and  verification  in  a  conspicuous  place  in  the  office  in  which 
said  assessment  rolls  are  made,  and  cause  a  copy  thereof  to 
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Ix^  published  in  the  official  paper  or  papers  of  said  city  at 
least  once  each  week  for  three  successive  weeks.  The  ex- 
pense of  said  publication  shall  be  a  city  charge  and  shall  be 
audited  and  paid  in  the  same  manner  as  charges  for  other 
city  notices  are  audited  and  paid." 

Chapter  4.*i8,  I^ws  of  1004,  added  a  new  section.  (§  15)  to  the 
Tax  Law,  substantially  in  its  prest^nt  form  and  repealed  chapter 
<)S0,  Laws  of  1900,  supra.  The  time  of  publication  was  after- 
ward changed  by  amendment  so  that  two  publications  were  pro- 
vided for  with  an  interval  between  publications  of  three  weeks. 
Section  15  was  re-enacted  in  the  present  Tax  Law,  and  provides, 
among  other  things,  for  the  making  out  and  transmission  to  clerks 
of  boards  of  superHsors  of  lists  or  statements  of  exempt  property, 
and  further  provides: 

"  Immediately  upon  the  receipt  of  the  completed  reports 
by  the  various  clerks  of  the  boards  of  supervisors,  *  *  ♦^ 
those  officials  shall  prepare  a  tabulated  statement  of  the  re- 
turns received  and  shall  post  a  copy  thereof  in  a  conspicuous 
place,  and  in  all  cities  of  the  State  cause  a  copy  thereof  to  be 
published  in  the  official  paper  or  papers  of  said  city  twice 
with  an  interval  between  publications  of  three  weeks.  The 
expense  of  such  publication  shall  be  a  city  charge  and  shall 
be  audited  and  paid  in  the  same  manner  as  charges  for  other 
city  notices  are  audited  and  paid." 

Section  15  was  designed  to  make  the  provisions  first  above 
quoted  apply  to  all  towns  as  well  as  to  cities,  to  which  it  had  be^i 
theretofore  restricted.  In  framing  section  15  the  wording  of 
chapter  438,  Laws  of  1904  (which  it  repealed)  was  followed 
almost  verbatim.  The  attempt  to  make  the  language  of  an  existing 
statute  cover,  without  material  change  of  phraseology,  the  addi- 
tional cases  intended  to  be  brought  under  its  provisions,  has  led 
to  a  situation  which  it  does  not  seem  to  me  the  law  intended. 
Publication  is  not  apparently  deemed  to  be  of  importance  to  afford 
information  as  to  the  exempt  list  from  towns  outside  of  cities, 
else  it  would  seem  that  there  would  have  been  a  provision  for  pub- 
lication in  some  county  or  village  paper  in  counties  where  there  is 
no  city.     If  there  is  no  city  within  the  county  mere  posting  is 
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siiflScient  Because  there  may  be  a  city  within  the  county  does 
not,  to  my  mind,  afford  a  reason  why  publication  of  the  entire 
exempt  list  of  the  county  should  be  required  in  the  papers  of  that 
city,  or,  if  there  should  happen  to  be  two  or  more  cities,  why  the 
entire  exemption  list  should  be  published  in  the  papers  of  each 
city. 

What  I  believe  was  intended  is  that  the  provision  as  to  posting 
the  exemption  list  in  a  conspicuous  place  satisfies  the  require- 
ments of  the  law  so  far  as  the  property  outside  of  cities  is  con- 
cerned;  and  that,  in  addition  thereto,  in  each  city  from  which 
returns  of  exempt  property  are  received,  there  shall  be  published 
in  the  official  papers  of  such  city  a  copy  of  the  exempt  list  from 
such  city  as  disclosed  by  said  returns.  My  opinion  is  strengthened 
by  reference  to  the  sections  above  referred  to  wherein  provision  is 
made  for  the  making  of  the  expense  of  publication  chargeable 
against  the  city,  w^hich  it  does  not  seem  would  have  been  made  if 
the  list  is  to  be  an  entire  list  from  the  whole  county. 

I  therefore  advise  you  that  the  list  of  exempt  property  to  be 
published  in  the  city  newspaper  of  the  city  of  Oneonta  need 
include  only  such  exempt  property  as  is  situate  within  the  limits 
of  such  city. 

Very  truly  yours, 

^  EDWAED  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Section  2  —  Subdivision  4  —  Sections  43-49. 
Assessment  of  highway  bridge  forming  paft  of  overhead  crossing 

of  railway. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  October  28,  1910. 

To   the    Ilonorable,    The   State   Board   of   Tax   Commissioners, 
Albany,  N.  Y,: 

Gentlemen. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communications  asking  whether  a  bridge  which  is  a  part  of 


Digitized  by  VjOOQiC 


678  Repobt  of  the  Attorn ey-Gexeral, 

an  overhead  crossing  of  a  railway  by  a  highway  is  assessable  by 
the  town  assessors,  and  if  so  to  what  extent. 

You  state  that  this  bridge  is  built  as  part  of  an  overhead  cross- 
ing of  a  railway  by  a  highway  and  constructed  in  accordance  with 
the  provisions  of  sections  62  to  65  of  the  former  Railroad  Law, 
now  sections  91  to  94  of  the  Railroad  Law  enacted  by  chapter 
49  of  the  Consolidated  Laws,  You  further  state  that  upon  each 
side  of  the  bridge  are  graded  approaches.  You  also  submit  a 
sketch  of  this  crossing  which  shows  that  the  right  of  way  of  the 
railroad  is  about  120  feet  and  that  the  railroad  crosses  the  high- 
way diagonally.  It  would  further  appear  from  the  sketch  that 
by  reason  of  the  angle  at  which  the  railroad  crosses  the  highway 
the  crossing  is  more  than  250  feet  in  length.  If  this  is  so  the 
crossing  including  the  bridge  should  be  assessed  by  your  board 
as  a  special  franchise.  (Sections  43  to  49  of  the  Tax  Law.)  In 
case,  however,  the  sketch  is  not  accurate  and  the  crossing  is  less 
than  250  feet  in  length  the  matter  would  come  within  the  juris- 
diction of  the  town  assessors  as  section  2,  subdivision  4  of  the 
Tax  Law  provides : 

"  The  term  '  special  franchise '  shall  not  be  deemed  to  in- 
clude the  crossing  of  a  street,  highway  or  public  place  outside 
the  limits  of  a  city  or  incorporated  village  where  such  cross- 
ing is  less  than  two  hundred  and  fifty  feet  in  length,  unless 
such  crossing  be  the  continuation  of  an  occupancy  of  another 
street,  highway  or  public  place." 

Section  2,  subdivision  3  of  the  Tax  Law  makes  the  portion  of 
structure  owned  by  the  railroad  company  real  estate  and  taxable. 

By  section  93  of  the  Railroad  Law  the  bridge  and  its  abutments 
are  to  be  maintained  and  kept  in  repair  by  the  railroad  company, 
while  the  approaches  and  the  highway  upon  the  bridge  are  to  be 
kept  in  repair  by  the  municipality  in  which  the  same  are  situated. 

For  the  purpose  of  taxation  I  think  that  it  is  immaterial  whether 
the  abutments  of  the  bridge  are  situated  wholly  upon  the  railroad 
lands  or  partly  upon  the  lands  of  the  highway  and  also  whether 
any  portion  of  the  approaches  is  situated  upon  the  land  of  the 
railroad  company. 

I  am  of  opinion  that  the  bridge  itself  and  its  abutments  ex- 
clusive of  the  highway  crossing  the  same  or  the  approaches  should 
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in  case  the  crossing  is  less  than  250  feet  in  length  be  assessed 
by  the  town  assessors. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-OeneraL 


Tax  Law  —  Sections  253,  257  —  Mortgage  Tax. 

Liability  of  Bankers  Loan  and  Investment  Company  on  recording 

of  certain  mortgage  in  Westchester  county. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  November  4,  1910. 

To   the   Honorable,    The   State   Board   of   Tax   Commissioners, 
Albany,  N.Y.: 

Gentlemen. —  In  your  letter  of  September  30,  1910,  you  request 
my  opinion  with  respect  to  the  amount  of  the  tax  for  which 
Bankers  Loan  and  Investment  Company  became  liable  on  the 
recording  of  a  certain  mortgage,  bearing  date  July  24,  1906,  and 
recorded  in  Westchester  county  on  July  30,  1906. 

It  appears  from  the  copy  of  the  mortgage  annexed  to  your  letter 
that  the  same  was  given  to  secure  the  payment  of  the  sum  of  $2,10.0 
and,  on  a  contingency  named  therein,  the  further  sum  of  $5,000, 
making  in  all  the  sum  of  $7,100. 

Section  253  of  the  Tax  Law  provides: 

**  A  tax  of  fifty  cents  for  each  one  hundred  dollars  and 
each  remaining  major  fraction  thereof  of  principal  debt  or 
obligation  which  is,  or  under  any  contingency  may  be  secured 
at  the  date  of  the  execution  thereof  or  at  any  time  thereafter 
by  mortgage  on  real  property  situated  within  the  state  re- 
corded on  or  after  the  first  day  of  July,  nineteen  hundred 
and  six,  is  hereby  imposed  on  each  such  mortgage,  and  shall 
be  collected  and  paid  as  provided  in  this  article." 
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Under  this  section  I  am  of  the  opinion  th^t  the  tax  ahouM 
have  been  collected  on  the  whole  amount  for  which  ihe  mortg«uP' 
was  given  as  security,  namelv,  $7,100. 

It  ap])ears  from  the  correspondence  between  the  register  «>f 
Westchester  countv  and  Bankers  Loan  and  Investment  Company, 
that  the  latter  claims  to  have  paid  the  tax  on  the  full  amount  of 
$7,100.  It  is  admitted  on  Iwth  sides  that  the  company  paid  to 
the  registrar  $35.50  on  July  30,  1006.  The  registrar  claims  that 
this  sum  was  paid  to  cover  the  tax  on  two  mortgages,  one  of  which 
was  a  $5,000  mortgage  to  the  Penn  Mutual  Life  Insurance  C<»in- 
pany  by  John  Sabolyk  and  the  other  of  which  was  the  mortorasn* 
here  in  question.  The  tax  on  the  former  amounted  to  $25  an«l 
the  tax  on  the  latter  $35.50.  If  the  check  received  from  thi* 
Bankers  Company  was  applied  partly  to  pay  the  full  tax  on  tho 
former  and  the  balance  of  $10.50  was  paid  on  the  tax  on  the 
latter  and  its  receipt  was  so  entered,  an  action  may  be  maintained 
under  section  206  of  the  Tax  Law  to  recover  the  balance  due 
from  the  Bankers  Loan  and  Investment  Company. 

But  if  the  registrar  made  a  record  of  such  receipt  of  $35.50  on 
account  of  the  tax  on  the  mortgage  to  the  Bankers  Company.  ni» 
action  can  be  maintained  against  that  company,  for  section  2.57 
of  the  Tax  Law  provides,  among  other  things : 

*^  It  shall  be  the  duty  of  such  recording  officer  to  indorse- 
upon  each  mortgage  a  receipt  for  the  amount  of  the  tax  so 
paid-  Any  mortgage  so  indorsed  may  thereupon  or  thereafter 
be  recorded  by  any  recording  officer  and  the  receipt  for  such 
tax  indorsed  upon  each  mortgage  shall  be  recorded  therewith. 
The  record  of  such  receipt  shall  be  conclusive  proof  that  the 
amount  of  tax  stated  therein  has  been  paid  upon  such 
mortgage." 

As  the  last  sentenoe  makes  the  record  of  the  receipt  conclusive 
evidence  of  the  amount  paid,  I  respectfully  suggest  that  yoii  pn> 
vide  me  with  a  transcript  of  the  record  of  the  receipt  before  any 
proceeding  is  begim. 

Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Tax  Law  — Article  11- 

^fcthod  of  affixing  engraved  stamps  to  bond  signed  by  recording 

officer. 

STATE  OF  NEW  YORK. 

Attorney-Genehal^s  Office, 

ALBAUfY,  November  15,  1910. 
State  Board  of  Tax  Commissioners,  Albany^  N.  T.  : 

Gentlemen. —  I  beg  to  acknowledge  your  letter  of  even  date, 
by  Mr.  Thompson,  your  mortgage  tax  clerk,  asking  my  opinion  as 
to  whether  the  indorsement  upon  bonds  required  to  be  made  by 
article  11  of  the  Tax  Law,  by  a  recording  officer,  of  the  payment 
of  the  tax  as  provided  therein,  may  be  in  the  form  of  engraved 
adhesive  stamps  affixed  to  the  bond  and  signed  by  the  recording 
officer. 

In  my  judgment,  such  a  method  of  indorsement  is.  perfectly 
legal  and  a  full  compliance  with  the  requirements  of  the  law. 

I  am  returning  the  correspondence  which  you  handed  me  with 
your  letter. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Tax  Law  —  Sections  258,  263. 
When  recording  officers  believe  mortgages  and  deeds  offered  for 
record  are  a  reconveyance  of  property  conveyed  as  security 
or  as  a,  release,  and  no  tax  has  been  paid  on  the  original  in- 
strument, the  State  Board  of  Tax  Commissioners  may  direct 
such  officers  to  refuse  to  record  such  instrument. 
(See  opinion  June  2,  1^10). 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  December  G,  1^10. 
State  Board  of  Tax  Commissioners,  Albany,  N.  Y,: 

Dear  Sirs. —  On  June  2,  1910,  I  advised  yon  that  in  ray  opinion 
a  rule  of  your  board  directing  recording  officers  not  to  record  in- 
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struments  presented  for  record,  absolute  on  their  face  but  which 
they  had  reasonable  grounds  to  believe  were  intended  as  mortgages, 
without  the  filing  of  an  affidavit  stating  that  they  are  not  mort- 
gages, was  valid.  I  now  have  your  letter  of  the  30th  ult.,  in  which 
you  ask  whether  this  opinion  would  include  a  rule  applying  to 
similar  instruments  offered  for  record  which  the  recording  officers 
have  reasonable  grounds  to  believe  are  intended  as  a  reconveyance 
of  property  convoyed  as  security  or  as  a  release  of  such  property, 
where  no  tax  was  paid  on  the  original  instrument.  I  note  that 
you  say  there  is  in  possession  of  your  board  abundant  evidence 
which  would  warrant  the  promulgation  of  such  an  additional  rule. 
In  my  judgment,  the  same  reasons  set  forth  in  my  previous 
opinion  apply  equally  to  the  promulgation  of  such  a  rule  as  this, 
and  make  it  a  reasonable  exercise  of  the  supervisory  powers  of 
your  board. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-GeneraL 


Regular  Army   United  Stales  —  Retired  Soldiers. 

Property  purchased  with  money  received  as  a  retired  soldier, 
exempt  to  the  same  extent  as  that  of  a  pensioner  purchasing 
real  estate  with  the  proceeds  of  a  pension. 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  December  23,  lO'lO. 

State  Board  of  Tax  Commissioners,  Albany,  N,  Y.: 

Geiitlerneu. —  I  am  in  receipt  of  your  letter  of  October  31st, 
1910,  wherein  you  ask  my  opinion  as  to  whether  real  property 
jjurchased  with  the  money  received  by  one  Solomon  Evans  on 
account  of  pay  as  a  retired  soldier  in  the  regular  army  of  the 
United  States  is  exempt  from  taxation. 

By  the  act  of  Congress  of  March  2,  1907,  chapter  2515,  it  was 
provided  that  an  enlisted  man,  who  had  served  thirty  years  or 
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more,  might  be  placed  upon  the  retired  list  with  a  certain  per- 
centage of  the  pay  and  allowances  of  which  he  might  then  be  in 
receipt. 

The  precise  question  under  consideration  seems  to  have  been 
settled  in  People  ex  rel.  Kenny  v.  Keilly,  reported  in  41  A.  D., 
at  page  378.     The  court  in  that  case  says: 

"  Accepting  the  facts  alleged  in  the  petition  as  true,  that 
the  petitioners  purchased  the  properties  against  which  the 
assessments  were  made,  and  paid  for  them  out  of  the  bounty 
paid  by  the  United  States  or  from  the  pay  which  they 
received  for  services  rendered  to  the  government,  are  they 
as  a  matter  of  law  entitled  to  exemption?  No  good  reason 
occurs  to  us,  nor  has  any  such  reason  been  suggested  by 
counsel,  why  the  bounty  and  pay  of  a  soldier  when  invested 
in  real  property,  should  be  wholly  exempt  from  taxation 
while  the  pension  of  a  disabled  soldier,  under  the  same  cir- 
cumstances, should  be  called  upon  to  contribute  to  the  local 
school  expenses  and  those  of  the  highways." 

After  discussing  the  opinion  of  the  court  in  the  case  of  Yates 
County  National  Bank  v.  Carpenter,  119  N.  Y.  555,  the  court 
further  stated: 

"  The  fact  that  the  Legislature  has  had  this  section  of  the 
Code  of  Civil  Procedure  before  it  since  the  decision  in  the 
case  of  Yates  County  National  Bank  v.  Carpenter  (supra), 
and  that  it  has  made  special  provision  for  collecting  local 
school  and  highway  taxes  upon  property  purchased  by  the 
use  of  pension  money,  making  no  reference  to  property  paid 
for  by  the  bounty  and  pay  of  soldiers,  furnishes  a  strong 
presumption  that  the  Legislature  never  intended  to  exempt 
such  bounty  and  pay  beyond  the  period  of  its  use  in  the 
purchase  of  exempt  property  for  the  use  and  enjoyment  of 
the  soldier  or  those  who  were  permitted  to  share  it  with  him ; 
and  in  the  absence  of  direct  language,  there  can  be  no  justi- 
fication for  extending  indefinitely  the  list  of  exempt  property 
in  this  State." 

It  would,  therefore,  appear  that  if  Mr.  Evans  could  show  that 
the  pay  received  by  him  from  the  United  States  government  as  a 
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soldier  was  invested  in  the  real  estate  sought  to  be  exempted  from 
taxation,  and  that  it  was  being  occupied  by  himaelf  or  his  wife, 
then  in  that  case  he  would  be  entitled  to  the  same  exempti<m  as  a 
pensioner  who  had  purchased  real  estate  from  the  proceeds  of  a 
f>ension  received  from  the  United  States  government  and  that  the 
name  proceedings  relating  to  the  assessment  rolls  should  apply  in 
his  case  as  are  applicable  in  the  case  of  pensioners.  The  exemption 
would  inure  to  the  benefit  of  the  claimant  and  his  wife  only  when 
the  property  was  owned  and  occupied  by  him  or  her,  but  in  any 
event  such  property  is  taxable  for  school  and  highway  purposes. 

My  opinion  is,  therefore,  that  ^fr.  Evans'  position  is  identically 
the  same  as  that  of  a  pensioner  who  has  purchased  real  estate 
with  the  proceeds  of  a  pension  and  the  same  course  should  be  pur- 
sued by  him  and  by  the  assessors  of  the  town  where  the  property 
is  located. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney 'GeneraL 


Mortgage  Tax  Law  —  Sections  263,  2G4. 
Taxing  of  bonds  secured  by  corporate  trust  and  mortgage. 
Authority  of  recording  officers  in  matter  of  endorsements, 
etc.,  and  of  State  Board  of  Tax  Commissioners  to  make  ruling 
for  such  officers  to  follow.  Provisions  relating  to  endorse- 
ments after  tax  is  paid,  and  when  it  is  paid  only  in  part,  etc. 

STATE  OF  ^^EW  YORK. 

Attorn ev-Gexekal's  Office, 

Albany,  December  27,  1910. 

Hon.  E.  E.  Woodbury,  Chairman,  State  Board  of  Tax  Commit 
sioners,  Capitol,  Albany,  N.  Y.: 
Dear  Sir. —  I  have  your  letter  of  the  1 5th  inst.  in  whidi  you 
ask  me  several  questions  concerning  the  interpretation  of  the  Mort- 
gage Tax  Law. 
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You  call  my  attention  to  the  fact  that  section  2(54  of  this  law 
expressly  allows  owners  of  bonds  secured  by  corporate  trust  mort- 
gages, recorded  prior  to  July  1,  1906,  and  known  as  prior  advance 
mortgages,  or  the  mortgagor  or  mortgagee  thereunder,  to  file  a 
statement,  pay  the  mortgage  tax  thereon,  and  have  a  statement  of 
the  payment  of  such  tax  endorsed  upon  the  bonds  by  the  recording 
officer. 

You  ask  several  questions  which  I  shall  take  up  in  their  order  : 

1.  Can  bonds  secured  by  a  corporate  trust  mortgage,  covering 
property  situated  partly  within  and  partly  without  the  State, 
recorded  after  July  1,  1906  (therefore  falling  under  the  provisions 
of  section  260  of  the  Tax  Law),  which  have  been  taxed  upon  the 
basis  of  the  relative  value  of  the  mortgaged  property  situated 
within  this  State,  pursuant  to  section  260  of  the  Tax  Law,  be 
brought  in  by  any  one  (by  statement  filed)  and  taxed,  either  upon 
tlie  proportionate  part  untaxed  or  upon  the  full  face  value  thereof, 
and  thereupon  have  the  endorsement  of  the  payment  of  such  tax 
made  thereon  by  the  recording  officer? 

It  is  my  opinion  that  this  question  must  be  answered  in  the 
negative.  These  mortgages  are  not  under  section  264,  and  there  is 
no  provision  for  any  endorsement  of  bonds  secured  by  them.  The 
tax  having  been  paid  there  is  no  provision  under  which  the  bond 
can  be  again  presented  and  an  additional  tax  paid. 

2.  Does  the  statute  confer  any  authority,  mandatory  or  per- 
missive, upon  recording  officers  to  make  an  endorsement  of  the 
payment  of  the  mortgage  tax  upon  any  bonds  which  have  been 
wholly  or  porrtially  taxed  in  any  case  where  such  bonds  are  secured 
by  mortgage  recorded  nfter  July  1,  1906? 

This"  question  must  be  answered  in  the  negative.  The  only 
provision  in  the  statute  concerning  endorsement  of  payment  is 
found  in  section  264,  which  applies  only  to  mort^gages  recorded 
prior  to  July  1,  1906. 

3.  If  not,  has  the  State  Board  of  Tax  Commissioners  the 
authority,  under  its  supervisory  powers  over  recording  officers,  to 
promulgate  a  rule  or  regulation  requiring  such  recording  officers  to 
make  an  endorsement  of  taxes  paid  upon  such  bonds,  when  the 
tax  has  been  paid  in  whole  or  in  part,  similar  to  that  required  to 
be  made  upon  bonds  secured  by  prior  advance  mortgages  under 
section  264  of  the  Tax  Law  ? 
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It  is  my  opinion  that  this  question  must  be  answered  in  the 
negative.  The  commissioners  are  given  general  supervisor}'  power, 
by  section  263,  over  all  recording  officers  in  respect  to  the  duties 
imposed  by  this  article,  and  may  make  rules  and  regulations  for 
the  government  of  the  recording  officers  in  respect  to  the  matters 
provided  for  in  this  article  as  they  may  deem  proper,  provided 
that  they  are  not  inconsistent  with  statute.  Xo  duty  to  furnish 
receipts  or  evidence  of  the  payment  of  taxes  to  bond  holders  is 
imposed  upon  the  recording  officers,  except  in  cases  arising  under 
section  264.  The  article  does  specifically  provide  what  receipts 
shall  be  given  by  the  recording  officers.  It  is,  therefore,  my 
opinion  that  the  proposed  rule  or  regulation  would  impose  addi- 
tional duties  upon  the  recording  officers  not  contemplated  by  this 
article,  and  would  be  in  a  measure  inconsistent  with  the  provisions 
of  this  article. 

4.  In  case  of  bonds  secured  by  corporate  Itrust  mortgages 
brought  in  for  taxation  and  endorsement  under  section  264,  where 
the  mortgage  lax  security  consists  of  real  property  situated  partly 
within  and  partly  without  the  State,  and  where  such  bonds  have 
been  taxed  only  upon  the  proportionate  part  represented  by  the 
relative  value  of  the  security  within  the  State,  are  such  bonds  to 
be  taxed  upon  the  full  face  value  thereof,  or  only  upon  the  basis 
of  the  proportionate  part  which  has  not  been  taxed  ? 

There  is  no  provision  in  the  statute  for  apportioning  the  amount 
of  taxes  to  be  paid  on  single  bonds  presented  under  section  264. 
In  the  case  supposed  in  your  question  since  the  bonds  have  been 
taxed  only  upon  the  proportionate  part  represented  by  the  relative 
value  of  the  security  within  the  State,  it  is  evident  that  they  form 
part  of  the  subsequent  advancement  on  a  prior  advanced  mortgage- 
In  that  case  the  holder  of  the  bond  is  not  given  the  right  by  the 
statute  to  present  them  for  endorsement.  That  right  is  conferred 
in  the  case  of  subsequent  advancement  only  upon  the  mortgagor, 
and  it  is  stated  that  he  "  may,  at  the  time  of  paying  such  tax," 
present  the  bond  for  endorsement.  I  am,  therefore,  of  the  opinion 
that  such  bonds  cannot  be  presented  for  endorsement  by  their 
holders  if  the  mortgagor  has  failed  to  exercise  the  right 

If  the  bonds  represent  prior  advancements,  however,  then  under 
the  latter  part  of  the  amendment  to  section  264  the  mortgagor 


Digitized  by  VjOOQiC 


Keport  of  the  Attorney-General.  687 

could  briiig  them  in.  In  such  case  the  tax  would  have  to  be  paid 
on  the  full  amount  of  the  bond  since  there  are  no  provisions  for 
apportioning  the  indebtedness  in  relation  to  the  amount  of  property 
within  and  without  the  State. 

5.  Again,  can  a  person  who  may  become  the  owner  of  bonds, 
secured  by  a  corporate  trust  mortgage  covering  real  property 
wholly  within  the  State,  which  represents  an  advancement  upon 
a  prior  advance  mortgage,  under  section  264,  and  upon  which  the 
trust  mortgagor  or  mortgagee  has  paid  the  tax,  but  did  not  present 
such  bonds  for  endorsement  as  permitted  by  that  section,  after- 
wards present  a  statement,  showing  that  such  mortgagor  or  mort- 
gagee has  paid  the  tax  thereon,  and  have  such  bonds  endorsed  by 
by  the  recording  officer  to  the  effect  that  the  tax  has  been  paid, 
T\rithout  paying  any  further  tax  thereon ;  or  must  the  tax  again  be 
paid,  by  him,  on  these  bonds  before  he  is  entitled  to  have  them 
so  endorsed? 

The  answer  to  the  above  question  appears  from  my  comments 
on  the  fourth  question.  Section  264  provided  for  endorsement  in 
two  cases.  For  subsequent  advancement  the  mortgagor  is  given 
the  option  at  the  time  of  paying  the  tax  of  presenting  the  bonds 
for  such  endorsement.  As  to  payments  of  prior  advancements, 
either  the  mortgagor  or  mortgagee  or  the  holder  of  any  bond  may 
elect  to  pay  the  taxes  and  present  the  bond  for  such  endorsement. 
In  the  case  presented  by  you  if  the  advancement  upon  which  the 
lax  was  paid  was  a  prior  advancement,  then  in  my  opinion  the 
holder  of  the  bond  could  present  the  same  for  endorsement,  since 
the  right  is  conferred  both  upon  him,  and  upon  the  mortgagor  and 
mortgagee.  If,  however,  the  advance  upon  which  the  tax  was  paid 
represents  a  subsequent  advancement  then  the  bond  holder  would 
have  no  right  to  present  the  bond  for  endorsement  since  the  mort- 
gagor to  whom  alone  that  privilege  is  given  has  seen  fit  to  waive  it. 

6.  Sixth,  and  finally,  is  it  your  opinion  that  the  endorsement 
of  a  bond  upon  which  the  tax  has  been  paid  only  in  part  (which 
Avould  be  the  case  where  the  security  is  partly  within  and  partly 
without  the  State  and  hence  only  proportionately  taxable),  in 
words  as  follows :  "  Statement  filed  and  tax  paid  pursuant  to 
Article  Eleven  of  the  Tax  Law,"  is  a  compliance  with  the  terms 
of  the  statute  requiring  such  endorsement  ? 
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It  is  my  opinion  that  the  laii|;:uage  quoted  is  a  compliance  with 
the  terms  of  the  statute.  Whether  the  tax  is  paid  on  the  entire 
face  value  of  the  debt  or  on  <mly  a  proportionate  part  the  statement 
is  accurate.  And  in  view  of  the  varying  proportion  upon  which 
the  tax  mi^t  be  baaed  if  part  of  the  property  is  outside  of  the 
State  it  would  seem  to  be  the  only  practicable  endorsement 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Aitomey-GeneraL 


OPINIONS   RENDERED   THE  STATE  CIVIL  SERVICE 

COMMISSION. 


Civil  Service  Law  —  Eule  5. 
Sheriff,  Kings  and  Queens  counties,  subordinate  positions  in  ofBce 
of,  whether  excluded  from  Civil   Service.     (Flaherty  case 
193  N.  Y.  564.) 

(See  opinion  January  13,  1911.) 

STATE  OF  NEW  YORK. 

Attorney-Gkneral's  Office, 

Albany,  April  1,  1910. 

Hon-  John  C,  Biedsete,  Secretary,  Stale  Civil  Service  Commis- 
sion, Albany,  N.  Y.: 
Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  yo*ir 
various  communications  concerning  the  subordinate  positions  in 
the  offices  of  the  sheriffs  of  Kings  and  Queens  oounties.  These 
communications  relate  to  the  positions  of  assistant  equity  clerk 
and  bookkeeper  of  jail  in  the  office  of  the  sheriff  of  Kings  county, 
and  auditor,  entry  clerk,  law  clerk,  index  clerk  and  messenger  in 
the  office  of  the  sheriff  of  Queens  county.  You  ask  me  to  express 
my  opinion  as  to  whether  these  positions  are  excluded  from  the 
operation  of  the  civil  service  rules,  except  those  relating  to  the 
certification  of  payrolls,  in  accordance  with  the  deciaion  in  the 
Flaherty  case,  reported  in  193  'N.  Y.  564. 
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The  Flaherty  case  was  a  proceeding  brought  by  the  sheriff  of 
Kings  county  to  compel  the  State  Civil  Service  Commissioners  to 
certify  the  payroll  of  certain  subordinates  in  his  department. 
Prior  to  the  commencement  of  the  proceeding  the  office  of  sheriff 
of  Kings  coimty  had  been  made  a  salaried  office  by  statute,  and 
the  civil  service  rules  and  regulations  had  been  extended  to  apply 
to  the  appointees  in  question  in  that  case.  These  rules,  however, 
were  disregarded  by  the  sheriff  and  consequently  the  certification 
of  the  payrolls  was  withheld.  The  decision  of  the  Court  of 
Appeals  was  to  the  effect  that  subordinates  and  appointees  of  the 
sheriff  of  Kings  county  whose  duties  pertained  to  civil  matters 
are  "  not  subject  to  the  Civil  Service  Law,  but  as  under  the  statute 
to  enable  them  to  receive  their  salary  it  is  necessary  that  the  Civil 
Service  Commission  should  certify  their  payroll,  a  mandamus 
should  issue  directing  such  certification."  The  decision  was  upon 
the  ground  that  a  sheriff  is  liable  for  the  negligence  or  misconduct 
of  his  subordinates  and  that  he  alone  is  liable,  not  the  culpable 
deputy  or  subordinate.  The  court  said :  ^'  The  question  which  lierf 
at  the  threshold  of  this  controversy  is  whether  the  deputies,  assis- 
tant deputies  and  other  appointees  of.  the  sheriff  are,  as  far  as 
they  discharge  the  duties  of  the  sheriff  relating  to  civil  process, 
in  the  service  of  the  county  or  in  the  service  of  the  sheriff  per- 
sonally. *  *  *  Before  the  office  in  Kings  county  was  made 
a  salaried  one,  what  I  may  term  the  civil  business  of  the' sheriff 
was  plainly  and  exclusively  his  own.  *  *  *  Xor  has  the 
statute  which  makes  the  office  of  sheriff  a  salaried  one  changed  tho 
nature  of  the  relation  between  the  sheriff  and  his  appointees."  It 
appeared  that  the  duties  of  some  of  the  appointees 'in  question  in 
that  case  pertained  partly  to  civil  and  partly  to  criminal  matters. 
As  to  these  the  court  held;  ^^  So  long  as  there  is  no  separation  of 
the  duties,  we  think  those  subordinates  must  also  be  held  exempt 
from  the  civil  service  regulations." 

The  office  of  sheriff  of  Queens  county  is  also  a  salaried  office, 
having  become  so  by  chapter  502,  Laws  of  1909,  so  that  the  prin- 
ciples involved  are  the  same  as  to  the  appointees  of  the  sheriffs 
of  both  counties.  Each  sheriff  is  authorieed  by  the  statutes  making 
their  respective  offices  salaried  ones  to  prescribe  the  duties  of  his 
subordinates.    From  the  communications  and  papers  submitted  to 
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uic  it  appears  that  the  duties  of  all  of  the  positions  in  question 
pertain,  in  part  at  least,  to  civil  matters.  It  therefore  appears 
clear  to  me  that  the  decision  of  the  Flaherty  case  would  apply  to 
these  positions  in  question  in  the  office  of  the  sheriff,  not  only  of 
Kings  county,  but  also  of  Queens  county. 

As  a  result  of  the  decision  in  the  Flaherty  case  the  State  Civil 
Service  Commission  adopted  a  rule  which  has  been  approved  and 
now  has  the  effect  of  a  statute,  as  follows: 

"  No  provision  in  these  rules,  except  those  relating  to  cer- 
tification of  payrolls,  shall  be  held  to  apply  to  any  employee 
or  appointee  of  a  sheriff  whose  duty  relates  exclusively  or 
in  part  to  the  functions  of  the  sheriff's  office  in  civil  matters/' 
(Amendment  of  July  22,  1909,  to  Rule  5). 

This  rule  applies  to  the  office  of  all  sheriffs.  It  therefore  fol- 
lows that,  not  only  by  reason  of  the  decision  of  the  Flaherty  case, 
but  also  in  accordance  with  the  .provision  of  Rule  5  of  the  Civil 
Service  Commission,  these  positions  are  excluded  from  the  opera- 
tion of  the  Civil  Service  Rules,  except  those  relating  to  the  certifi- 
cation of  payrolls. 

Yours  very  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 


County  Law  —  Section  169. 
Court  clerk  in  office  of  county  clerk,  Nassau  county,  increase  of 
salary.  •     Civil    service    rules    relating    to    promotion    not 
applicable. 

STATE  OF  NEW  YORK. 

Attorxey-Gexeral's  Office, 

Albany,  April  12,  1910. 

Hon.  John  C.  Birdseye,  Secretary,  State  Civil  Service  Commis- 
sion, Albany,  N.  Y.: 
Dear  Sir. —  I  am  in  receipt  of  your  communication  of  March 
8,   1910,  with  enclosures,   in  which  you  ask  my  opinion   as  to 
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whether  or  not  the  provisions  of  the  Civil  Service  Law  and  Kules 
are  applicable  to  the  proposed  increase  of  salary  of  Samuel  C. 
Kansom,  court  clerk  in  the  office  of  the  county  clerk  of  Nassau 
county. 

It  appears  from  the  enclosures  that  Mr.  Ransom  was  originally 
appointed  in  January,  1908,  pursuant  to  section  169  of  the 
County  Law.  That  section,  presumably  applicable  to  Nassau 
county,  provides  among  other  things,  that 

"  The  county  clerk  may,  subject  to  the  approval  of  the  jus- 
tice of  the  supreme  court  residing  within  the  judicial  district 
of  the  appointee,  from  time  to  time,  by  an  instrument  in  writ- 
ing, filed  in  his  office,  appoint,  aud  at  pleasure  remove,  one 
or  more  special  deputy  clerks  to  attend  upon  any  or  all  of 
the  terms  or  sittings  of  the  court  of  which  he  is  clerk." 

And  it  further  provides  that  ^ 

"  The  salary  of  such  special  deputy  clerks  shall  be  fixed 
by  a  justice  of  the  supreme  court,  residing  in  such  county 
and  when  the  salary  shall  be  fixed,  the  •same  shall  be  paid 
from  the  court  funds  of  said  county  or  from  an  appropriation 
made  therefor." 

It  appears  from  the  approval  in  writing  of  the  Supreme  Court 
judges,  a  copy  of  which  is  enclosed,  that  Mr.  Ransom  was  appointed 
special  deputy  coimty  clerk  to  attend  the  sittings,  of  the  Supreme 
Court  and  County  Court  in  Nassau  county.  It  further  appears 
from  the  written  appointment  by  the  county  clerk,  which  is 
enclosed,  that  at  the  time  the  county  clerk  made  the  appointment, 
the  compensation  of  Mr.  Ransom  was  fixed  at  the  rate  "  of  $1,200 
per  year,  payable  monthly."  This  was  done  by  the  board  of  super- 
visors, as  appears  in  a  later  communication  from  the  county  clerk. 
It  also  appears  that  on  January  21,  1910,  Judge  Townsend  Scud- 
der  of  the  Supreme  Court,  residing  in  the  county  of  Nassau,  made 
an  order  fixing  the  salary  of  Mr.  Ransom  on  and  after  the  first 
day  of  January,  1910,  at  the  sum  of  $2,100  per  annum.  The 
order  of  Judge  Scudder,  fixing  the  salary  of  Mr.  Ransom  at 
$2,100,  seems  to  be  the  first  time  that  the  salary  of  Mr.  Ransom 
was,  pursuant  to  section.  169  of  the  County  Law,  fixed  "  by  a 
justice  of  the  Supreme  Court  residing  in  such  county." 
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It  would  ai)i>ear  from  the  above  that  the  aalarj'  of  Mr.  Ransom 
was  never  la\^'fuHy  fixed,  pursuant  to  section  169  of  the  Countv 
Law,  until  the  order  of  Judge  Scudder  was  made  on  January  21, 
1910.  His  salary  had  been  theretofore  fixed  at  $1,200  by  the 
board  of  supervisors.  However,  section  169  of  the  County  Law 
n^quires  that  the  salary  of  such  sjiecial  clerks  be  fixed  by  a  justice 
of  the  Supreme  Court  residing  in  the  county  in  which  the  special 
deputy  clerks  are  appointed,  and  it  is  only  when  the  salary  is 
"  so  fixed  "  that  it  can  be  paid  from  the  court  funds  of  the  county 
or  from  appropriations  made  for  that  purpose.  Inasmuch,  there- 
fore, as  the  salary  of  Mr.  Ransom  was  never  lawfully  fixed  until 
Judge  Scudder 's  order,  the  order  of  Judge  Scudder  is  not  an 
increase  of  !Mr.  Ransom's  salary  from  $1,200,  but  it  is  an  order 
fixing  Mr.  Ransom's  salary  in  the  first  instance.  It,  therefore, 
follows  that  the  Civil  Service  Law  and  the  Rules  relating  to  pro- 
motion are  not  applicable  thereto. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 

Bureau  of  Military  llecords  —  Adjutant  General's  Office, 
Positions  in  Bureau  of  Records  War  of  the  Rebellion  in  the  office 
of  the  Adjutant-General  of  the  State  of  Xew  York,  are  in 
the  military,  not  the  civil  service. 
(See  opinions  March  27,  1895,  p.  Ill  Hep.;  January  4,  1905, 

p.  3G5  Rep.) 

STATE  OF  XEW  YORK. 

Attorxky-Gexekal's  Offick, 

AivBANY,  Decemher  30,  1910. 

Hon.  Joirx  C.  Bikoskye,  Secretary,  State  Civil  Service  Commis- 
sion, Albany,  N.  Y.: 
Dear  Sir. —  I  beg  leave  to  submit  my  opinion  in  relation  to  the 
following  question  submitte<l  to  me  by  your  Commission  some 
time  ago:  '^  Whether  or  not  all  positions  in  the  Bureau  of  Records 
of  the  War  of  the  Rebellion,  Ad  jut  ant-General's  ofBoe,  are  in  the 
military  or  civil  service." 
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The  Civil  Service  Law  of  the  State  was  eiiacted  by  the  Legisla- 
tttie  under  section  9^  article  5  of  the  State  Ctmstitution ;  that 
seetion  of  the  Constitntion  authorized  the  Legislature  to  pass  laws 
to  secmre  "  appoiBtments  and  promotions  in  the  civH  service  of  the 
State,  and  of  all  the  civil  divisions  thereof ''  according  to  merit 
and  fitness,  to  be  ascertained  as  far  as  praetieable  by  examination. 

In  the  revision  of  the  Civil  Service  Law  in  chapter  310  of  the 
Laws  of  18^1>,  the  civil  service  for  the  firs*  time  was  defined  by- 
statute,  and  this  definition  is  to  be  found  in  section  2,  subdivision 
8  of  the  present  Civil  Service  Law :  "  ^  The  civil  service '  of  the 
State  of  Xew  York  or  any  of  its  civil  divisions  or  cities  includes 
all  offices  and  positions  of  trust  or  employment  in  the  service  of 
the  State  or  of  such  civil  division  or  city,  except  sueh  afices  mnd 
positifms  in  the  mitiiia  and  ihe  miliiary  depariments  a»  are  or 
i/w^  be  created  under  the  pro^idonOiS  of  Artiete  XI  ©/  the  Con- 
stitutioru'^ 

Without  considering  how  far  the  Legislature  may  constitu- 
tionally place  positions  in  the  civil  service  of  a  military  character, 
I  will  proceed  to  consider  whether  or  not  positions  in  the  Bureau 
of  Becords  of  the  War  of  the  Kebellioaa  are  positions  created  under 
the  aforesaid  Article  XI  of  the  Constitution. 

The  Bureau  of  Eecords  of  the  War  of  the  Rebellian  is  authorized 
in  the  present  Military  Law  (chapter  41,  Laws  of  190^),  in  sec- 
tion 19.  By  that  section  said  bureau  is  to  be  established  and  main- 
tained as  a  pari  of  the  AdpAtarU-General'»  office;  and  he  is  made 
cKstodian  of  all  the  books,  relics,  records,  flags,  etc.,  of  the  War 
of  the  Eebellion ;  and  it  is  further  provided  that  "  the  Legislature 
shall  annually  make  suitable  appropriations  to  enable  the  Adju- 
tant General  of  the  State  to  carry  out  the  provisions  of  this  sec- 
tion." This  section  19  was  derived  from  chapter  247  of  the 
]^ws  of  1887.  This  act  of  1887  was  only  an  amplification  of 
an  existing  bureau  of  records  and  statistics  in  the  Adjutant  Gen- 
eral's office.  In  18^3  the  Legislature  passed  ^'  an  act  in  relation 
to  the  Bureau  of  Military  Statistics,"  which  provided  that  an 
abstract  of  its  work  should  accompany  the  annual  report  of  the 
Adjutant-General  (chapter  113).  In  IS^^o  the  title  of  the  bureau 
was  changed  to  ^*  The  Bureau  of  Military  Eecords  "  (chapter  690, 
Laws  of  18^5).     In  1864  by  chapter  665  of  the  laws  of  that  year 
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the  Bureau  of  Military  Beoords  was  organized  ^'  as  an  additional 
military  staff  department  to  be  known  and  designated  "  The 
Bureau  of  Military  Statistics  "  and  the  Governor  was  authorized 
to  appoint  a  chief  of  the  bureau  "  who  should  have  the  rank  of 
colonel  and  be  commissioned  as  an  officer  of  the  general  staff,  and 
who  shall  be  subject  to  the  general  regulations  for  the  government 
of  the  same/'  In  1868  the  supply  bill  contained  a  clause  "  The 
Bureau  of  iAlilitary  Statistics  is  hereby  transferred  and  con- 
stituted a  bureau  in  the  department  of  the  Adjutant-General/' 
(Chapter  717,  Laws  of  1868.) 

It  will  therefore  be  observed  that  the  Bureau  of  Military 
Records  and  Statistics  has  always  been  treated  as  a  part  of  the 
military  department  of  the  State.  Its  military  character  is  further 
emphasized  by  the  fact  that  the  Governor  in  effecting  the  transfer 
of  the  Bureau  of  Statistics  under  the  aforesaid  act  of  1868,  and 
in  establishing  the  Bureau  of  Records  of  the  War  of  the  Rebel- 
lion as  a  part  of  the  Adjutant-GeneraFs  office  under  the  aforesaid 
act  of  1887  treated  such  bureaus  not  as  a  part  of  the  civil  govern- 
ment of  which  he  is  the  executive,  but  as  a  part  of  the  military 
service,  and  as  a  commander-in-chief  he  issued  military  orders 
to  carry  out  the  provisions  of  the  statutes.  (See  G.  O.  10,  A.  G. 
O.,  April  30,  18G8;  G.  O.  35,  A.  G.  O.,  1887.) 

The  establishment  by  the  Legislature  of  the  Bureau  of  Records 
of  the  War  of  the  Rebellion  as  a  part  of  the  Adjutant-GeneraFs 
office  was  in  accordance  with  established  military  usage.  (See 
Farrow's  Military  Encyclopedia,  Title  "  Adjutant-Gfeneral's 
Department ;  "  also  Ingersoll's  History  of  the  War  Department, 
page  194.) 

It  will  therefore  be  observed  that  the  employees  of  the  Bureau 
of  Records  of  the  War  of  the  Rebellion  have  to  do  with  military 
records  and  property  in  the  custody  of  the  Adjutant-General. 
It  will  be  further  observed  that  the  bureau  has  for  many  years 
been  treated  by  the  Legislature  as  an  appropriate  part  of  its 
department,  and  in  carrying  its  enactment  into  effect  the  governors 
of  the  State  have  looked  upon  the  bureau  as  one  subject  to  military 
administration  to  be  controlled  by  military  orders.  The  Military 
Law  which  relates  solely  to  the  military  service  of  the  State  is  the 
only  authority  for  the  exij^ence  of  the  bureau  and  for  the  employ- 
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ment  of  the  clerks  who  work  in  it  whose  employment  is  expressly 
reserved  to  the  military  officer^  the  Adjutant-General  of  the  State. 
It  will  also  be  observed  that  the  Adjutant-General's  office  exists 
not  merely  for  the  management  from  day  to  day  of  the  military 
force,  but  is  necessarily  the  office  of  record  of  that  force  for  the 
preservation  of  everything  relating  thereto. 

In  my  judgment  therefore  the  employees  of  the  Bureau  of 
Records  of  the  War  of  the  Rebellion  are  members  of  a  bureau 
which  is  essentially  and  necessarily  military  in  its  character. 

The  only  question  that  remains  is  whether  because  of  the  clerical 
character  of  their  duties  the  employees  of  such  bureau  may  be 
said  to  be  not  created  under  article  XI  of  the  Constitution. 

Attorney-General  Hancock  in  an  opinion  to  your  department 
in  1895  held  that  the  chief  clerks  as  well  as  other  clerks  in  the 
staff  department  of  the  national  guard  were  in  the  military  service 
and  not  in  the  civil  service.  (Report  of  Attorney-General  1895, 
page  111.)  In  1897  in  a  proceeding  arising  in  that  year,  the 
Court  of  Appeals  in  Bryant  v.  Palmer,  152  N.  Y.  412,  held 
that  armorers  and  janitors  of  armories  were  in  the  military  ser- 
vice and  not  the  civil  service.  Following  the  definition  of  tKe 
civil  service  in  the  Civil  Service  Law  of  1899  in  an  opinion  of 
January  4,  1905  (see  Attorney-General's  report  1906,  page  365), 
the  Attorney-General  held  that  employees  in  local  armories  ap- 
pointed by  military  officers  were  in  the  military  service  and  not 
the  civil  service.  (See  also  opinions  of  the  Attorney-General  of 
the  United  States,  19,  Op.  Atty.  G.,  533,  27  Op.  Atty.  G.  468. 
Also  In  re  Thomas,  23  Fed.  Cas.  931;  7  Dec.  Comp.  Treasury, 
715,  14  Id.,  198.  Also  in  re  Flint,  12  Q.  V.  Div.  488.)  Taking 
into  consideration  the  above  decisions  I  am  of  the  opinion  that 
the  employees  of  the  Bureau  of  Records  of  the  War  of  the 
Rebellion  are  as  much  within  the  military  service  of  the  State 
as  are  the  employees  who  care  for  the  military  equipments  and 
public  property  stored  in  armories.  Both  classes  of  employees  deal 
with  military  public  property.  The  difference  is  only  in  kind. 
There  is  no  substantial  reason  for  saying  that  an  employee  who 
prepares  an  order  issued  by  the  Governor  through  the  Adjutant- 
General  is  in  the  military  service,  but  that  the  employee  who  keeps 
the  files  of  such  papers  after  they  have  been  issued  is  not,  nor  is 
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there  any  substantial  reason  for  saying  that  the  records  of  current 
business  are  military  records,  and  the  records  of  business  that 
liave  been  completed  are  not. 

I  am  therefore  of  the  opinion  that  the  positions  in  the  Burean 
of  the  War  of  the  Rebellion,  Adjutant-Greneral's  office,  are  in  the 
military  service  and  not  in  the  civil  service. 

In  view  of  this  holding  it  is  not  necessary  to  consider  the  second 
question  submitted  by  you  in  relation  to  this  matter. 
Very  respectfully  yours, 

EDWARD  R.  O'MALLEY, 

A  ttamey-General. 


OPINIONS  RENDERED  THE  STATE  COMMISSION  IN 

LUNACY. 


State  Institutions  —  Craig  Colony. 
Superintendent  of  colony  may  institute  proceeding  to  have  inmate 
of  Craig  Colony  adjudged  insane.     (See  section  113  State 
Charities  Law.    See  section  82  Insanity  Law.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  May  19,  IMO. 

T.  E.  MoGarb,  Esq.,  Secretary  of  State  Commission  in  Lunacy, 
Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the  28th 
ult,,  and  I  beg  to  submit  ray  opinion  requested  therein  as  to  the 
power  of  the  superintendent  of  Craig  Colony  for  Epileptics  to 
institute  a  proceeding  to  have  adjudged  insane  and  committed 
to  an  insane  asylum,  an  inmate  of  his  institution. 

It  will  be  noted  that  the  status  of  an  inmate  of  an  institution 
such  as  the  Craig  Colony  for  Epileptics  is  different  from  the  status 
of  an  inmate  of  an  insane  asylum ;  in  one  he  is  a  voluntary  patient, 
submitting  himself  to  treatment  in  a  charitable  institution  main- 
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tained  by  the  State,  and  in  the  other  he  is  an  involuntary  patient^ 
restrained  of  his  liberty  in  the  interests  of  the  piiblie  welfare. 

Section  113  of  the  State  Charities  Law  (chapter  57,  Laws  of 
1909)  provides  : 

"  Should  an  epileptic  become  insane,  such  patient,  if  a 
state  patient,  shall  be  sent  to  the  State  hospital  of  the  district 
of  which  he  was  a  resident  just  prior  to  his  admission  to  the 
Colony,  in  ike  manner  prescribed  by  law  *  *  *.  Pri- 
vate patients,  who  may  become  insane,  shall  be  committed, 
as  prescribed  by  law,  subject  to  the  regulations  of  the  State 
Commission  in  Lunacy,  to  such  institution  for  the  insane  as 
may  be  designated  by  the  relations,  guardians  or  friends  of 
such  insane  person,  *  *  *.  *  *  *  ^^^  after  any  pa- 
tient shall,  as  aforesaid,  be  so  certified  to  be  insane,  as  pre- 
scribed by  law,  such  patient  shall  come  under  the  supervision 
of  the  State  Commission  in  Lunacy." 

An  inmate  of  Craig  Colony,  therefore,  can  only  be  committed 
as  prescribed  by  law,  and  the  provisions  prescribed  by  law  relat- 
ing thereto  are  in  the  Insanity  Law  (chapter  32,  Laws  of  1909) 
section  80  et  seq,;  and  provide  that  the  certificate  of  lunacy  of 
the  medical  examiners,  on  which  the  order  of  the  court  must  be 
based,  must  be  accompanied  by  a  verified  petition.  It  is  pro- 
vided in  section  82  who  may  apply  for  an  order  of  commitment 
and  make  such  petition,  to  wit: 

"  Any  person  with  whom  an  alleged  insane  person  may 
reside  or  at  whose  house  he  may  be,  or  the  father  or  mother, 
husband  or  wife,  brother  or  sister  or  child  of  any  such  per- 
son and  any  overseer  of  the  poor  of  the  town  and  superin- 
tendent of  the  poor  of  the  county  in  which  any  such  person 
may  be,  may  apply  for  such  order  by  presenting  a  verified 
petition  containing  a  statement  of  the  facts  upon  which  the 
allegation  of  insanity  is  based  and  because  of  which  the  appli- 
cation for  the  order  is  made." 

It  will  be  noted  that  neither  the  superintendent  of  Craig  Colony 
for  Epileptics  nor  superintendents  of  State  charitable  institutions 
in  general  are  specifically  included  within  the  category  of  persons 
who  may  apply  for  an  order  of  commitment.     However,  in  my 
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judgment  the  superintendent  of  Craig  Colony  is  within  the  spirit 
of  the  language,  "  Any  person  with  whom  an  alleged  insane  person 
may  reside,"  contained  in  the  above  section.  As  we  have  seen, 
he  is  charged  with  the  duty  under  the  provisions  of  the  State 
Charities  Law  to  have  an  insane  inmate  of  his  institution  com- 
mitted to  an  institution  for  the  insane.  Inasmuch  as  the  above 
sections  of  the  Insanity  Law  are  the  only  sections  under  which 
such  inmate  may  be  committed  to  an  instituton  for  the  insane,  I 
am  of  the  opinion  that  the  superintendent  may  fairly  be  said  to  be 
a  person  with  whom  an  insane  inmate  resides,  and  he,  therefore, 
has  the  power  to  institute  a  proceeding  under  such  sections. 

It  may  be  observed  that  the  language  of  the  section  is  not  as 
clear  as  it  might  be  and  an  amendment  of  the  section  to  specificallv 
cover  such  a  case  as  is  here  presented  might  well  be  considered. 
It  may  also  be  well  wherever  possible  to  have  the  petition  made 
by  one  of  the  persons  specifically  named  in  section  82  of  the 
Insanity  Law. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-OeneraL 


State  Institutions  —  Kings  Park  State  Hospital. 
Power  of  board  of  managers  to  take  and  hear  testimony  concerning 
charges  against  officers  or  employees  of  institutions  and  to 
administer  oaths.     (See  section  43  Insanity  Law.     See  sec- 
tion 843  Code  of  Civil  Procedure.) 

STATE  OF  NEW  YORK. 

ATrouNEY-GKMjf* i.'s  Ofuxe, 

Albany,  May  20,  1910. 

T.  E.  ilcGAER,  Esq.,  Secretary  of  State  Commission  in  Luriaqf, 

Albany,  N.  Y.: 

Dear  Sir. —  Your  communication  of  the  11th  inst.,  received, 

requesting  my  opinion  as  to  the  power  of  the  board  of  managers  of 

Kings  Park  State  Hospital  to  administer  oaths  in  the  course  of 
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investigations  made  by   them   in   relation   to   charges   preferred 
against  officers  or  employees  of  that  institution. 

The  powers  of  the  board  of  managers  of  such  an  institution  are 
set  forth  in  section  43  of  the  Insanity  Law,  which  provides  in 
subdivision  7  as  follows: 

"  Each  board  shall  *  *  *  investigate,  hear  and 
determine  the  truth  of  all  charges  made  against  the  superin- 
tendent or  other  officer  or  employee  of  the  hospital,  issue 
subpoenas  and  take  and  hear  testimony  in  respect  to  such 
charges.     *     *     * " 

Section  46  of  the  Insanity  Law  specifically  makes  the  above 
section  applicable  to  Kings  Park  State  Hospital. 

Section  843  of  the  Code  of  Civil  Procedure  provides: 

"Where  an  ofiicer,  person,  board  or  committee  has  been 
heretofore,  or  is  hereafter  authorized  by  law,  to  take  or  hear 
testimony  ^  *  *  in  relation  to  a  matter,  concerning  which 
he  or  it  has  a  duty  to  perform,  the  officer  or  person,  or  a 
member  of  the  board  or  committee,  may  administer  an  oath 
for  that  purpose.    *    *    * " 

These  provisions  of  law  speak  for  themselves.  By  section  43 
the  board  of  managers  is  given  the  power  to  take  and  hear  testi- 
mony concerning  charges  against  any  officer  or  employee.  Having 
been  so  authorized  under  the  above  section  843  of  the  code,  they 
have  the  power  to  administer  oaths. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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liusanity  Law  —  Chapter  221 — Laws  of  1903  —  State  Commis- 
siim  iti  Luiuicjf  —  Medical  Inspector. 

Appointment  of  successor  and  fixing  salary,  subject  to  approval  bv 
Governor  and  legislative  appropriation.  If  no  change  in 
salary,  successor  may  be  appointed  by  Commission  witbout 
the  signature  of  the  Governor.  Commission  has  the  right  to 
aj)p(»int  a  successor  to  Dr.  William  L.  Russell  at  a  salary  of 
$r>,r»0()  without  the  approval  of  the  Governor,  having  under- 
standing regarding  future  amount,  providing  such  agreement 
is  approved  by  Governor  and  action  of  Legislature. 

STATE  OF  XEW  YORK. 

Attorxey-General's  Office, 

Albany,  August  2,  1910. 

State  Commission  in  Lunacy,  Albany,  N,  Y,: 

Gentlemen. —  In  accordance  with  request  of  your  president 
under  date  of  the  27th  ult.,  I  take  pleasure  in  rendering  you 
herewith  my  opinion  regarding  the  provisions  of  law  governing 
your  appointment  of  a  successor  to  the  former  medical  inspector. 

By  chapter  221,  Laws  of  100;^,  the  Insanity  Law  was  amendeil 
to  create  the  ofBce  and  prt^scribe  the  duties  of  a  medical  inspector 
to  be  attached  to  your  commission.  This  act  provided  that  the 
salary  should  be  $3,500  per  annum.  Under  this  statute,  Dr. 
William  L.  Kussoll  was  appointed  medical  inspector  and  he  con- 
tinued in  the  office  from  September  10,  1903,  until  June  1,  1910. 

Chapter  490,  Laws  of  1905,  amended  the  above  provision  so 
as  to  provide  that  the  iiis])ector  should  receive  "  an  annual  salarv 
to  be  fixed  by  the  commission  subject  to  the  approval  in  writing 
of  the  Governor  and  the  action  of  the  Legislature,  not  to  excecil 
five  thousand  dollars,  and  all  his  actual  and  necessary  traveling 
expenses."  I  note  that  under  this  act,  on  January  17,  1906,  your 
commission  fixed  the  salary  of  the  medical  inspector  at  $5,000, 
to  date  from  October  1,  1900,  but  that  the  amount  inserted  in  the 
annual  appropriation  bill  signed  by  the  Governor  was  only  $4,500 
for  such  salary.  Accordingly,  Dr.  Russell  received  a  salary  of 
$4,500  from  October  1,  1906,  until  October  1,  1909. 
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By  chapter  157,  Laws  of  1909,  the  provision  was  further 
amended  so  as  to  read  as  follows: 

"  Such  inspector  shall  receive  an  annual  salary  to  be  fixed 
by  the  commission  subject  to  the  approval  in  writing  by  the 
Governor  and  the  action  of  the  Legislature,  not  to  exceed 
f$5,500,  and  all  his  actual  and  necessary  traveling  expenses." 

I  note  that  under  this  provision  the  commission  subsequently 
fixed  the  salary  at  $5,500  and  that  this  amount  was  inserted  in 
the  annual  appropriation  bill  for  1909,  passing  the  Legislature 
and  being  signed  by  the  Governor* 

It  now  appears  from  your  letter  that  Dr.  Eussell  resigned  from 
this  position  June  1,  1910,  and  that  on  July  22,  1910,  your  com- 
mission appointed  Dr.  Robert  E.  Doran  from  the  eligible  list  of 
the  Civil  Service  Commission,  as  medical  inspector,  fixing  his 
salary  at  $4,500  per  annum.  Dr.  Doran  to  take  office  August  1, 
1910.    Under  these  circumstances  you  ask  the  following  questions: 

"  1.  In  view  of  the  terms  of  the  statute  in  section  4  of  the 
Insanity  Law  is  it  necessary  that  this  action  of  the  commission 
in  reducing  the  salary  shall  be  approved  in  writing  by  the  Governor 
and  receive  the  action  of  the  Legislature,  before  Dr.  Doran  can 
take  office?  The  appropriation  bill  covering  the  salary  list  from 
October  1,  1910,  for  the  next  year  thereafter  contains  the  item  of 
$5,500  for  the  annual  salary  of  the  Medical  Inspector." 

"  2.  If  there  is  no  change  made  in  the  salary  by  our  commis- 
sion have  we  the  power  to  appoint  a  new  man  in  Dr.  Russell's 
place  without  securing  the  Governor's  approval  ?  " 

"  3.  Would  it  be  improper  for  us  to  appoint  Dr.  Doran  at  a 
salary  of  $5,500,  without  the  approval  of  the  Governor,  and  have 
an  understanding  with  Dr.  Doran  that  after  the  Legislature  has 
passed  an  enabling  act  the  commission  will  reduce  his  salary  to 
$4,500  with  the  further  understanding  that  it  shall  be  increased 
from  time  to  time  until  it  reaches  $5,500  as  a  maximum  ?  " 

It  is  my  opinion  that  imder  the  language  of  the  1909  amend- 
ment above  quoted,  your  commission  has  full  power  to  fix  the 
salary  to  be  paid  the  medical  inspector,  subject,  first,  to  the  written 
approval  of  the  Governor,  and,  second,  to  action  by  the  Legislature 
in  making  the  necessary  appropriation  therefor.     In  other  words. 
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I  do  not  believe  that  the  statute  requires  the  Legislature  to 
"  approve  "  the  salary  so  fixed,  as  is  required  in  the  case  of  the 
Governor,  but  simply  that  the  salary  is  subject  to  legislative 
"  action  "  in  providing  a  sufficient  appropriation.  From  this  it 
would  follow  that  your  commission  may  fix  the  salary  at  $4,500 
and  that  such  action  will  be  effective  as  soon  as  it  is  approved  in 
writing  by  the  Governor.  The  Legislature  having  already  appro- 
priated sufficient  to  pay  the  salary  at  the  rate  of  $5,500  until 
October  1,  1911,  no  further  **  action  "  on  its  part  is  necessary  for 
that  period. 

Answering  your  second  question,  it  is  my  judgment  that  if  no 
change  is  made  in  the  salary  by  your  commission  you  have  the 
power  to  appoint  a  successor  to  Dr.  Russell  without  the  Governors 
approval. 

Answering  your  third  question,  there  would,  in  my  judgment, 
be  nothing  illegal  in  your  commission  appointing  a  successor  to 
Dr.  Russell  at  the  present  salary  of  $5,500  without  the  approval 
of  the  Governor,  and  at  the  same  time  having  any  understanding 
with  him  regarding  its  future  amount  which  you  care  to  make  — 
provided,  always,  that  such  understanding  is  subject  to  the 
approval  of  the  Governor  and  the  action  of  the  Legislature. 

I  trust  that  I  have  answered  all  the  questions  which  you  asked. 
If  not,  I  shall  be  glad  to  give  you  any  further  assistance  which 
you  may  desire. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-GeneraL 
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State  Institutions  —  State  Hospitals. 
Kings  Park  State  Hospital.     Eight  of  Lunacy  Commission  to 
enter  into  a  contract  for  the  lowest  bid  for  work  on  dining 
room  and  kitchen,  and  appropriate  the  sum  of  $8,500  from 
the  emergency  fund  of  $250,000  to  meet  expense  therefor. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  September  23,  1910. 

Hon.  Albert  Warren  Ferris^  President  State  Commission  in 
Lunacy,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  receipt  of  your 
favor  of  the  19th  inst.,  in  which  you  ask  for  my  opinion  as  to  the 
right  of  the  Commission  in  Lunacy  to  allot  the  sum  of  $8,500  from 
the  general  appropriation  of  $250,000  made  available  by  chapter 
507  of  the  Laws  of  1910,  in  order  to  make  up  the  sum  necessary  to 
meet  the  low  bid  received  for  the  construction  of  kitchen,  dining 
rooms,  etc.,  for  which  an  appropriation  of  $118,700  was  made  by 
chapters  507  and  513  of  the  Laws  of  1910. 

From  your  favor  and  from  a  copy  of  a  letter  of  the  State  Archi- 
tect to  Hon.  Sheldon  T.  Viele,  dated  September  12,  1910,  the  fol- 
lowing facts  are  disclosed: 

By  chapter  462  of  the  Laws  of  1909,  an  appropriation  of 
$300,000  was  made  for  additional  accommodations  at  the  Kings 
Park  State  Hospital.  A  contract  for  the  construction  of  buildings 
was  made  pursuant  to  this  act  providing  accommodation  in  the 
way  of  dormitories  and  day  rooms,  with  the  understanding  that 
subsequently  other  buildings  would  be  erected  providing  kitchens 
and  dining  rooms. 

By  chapters  507  and  513  of  the  Laws  of  1910,  the  further  sum 
of  $118,700  was  appropriated  for  the  construction  of  these  neces- 
sary buildings,  including  kitchen  and  dining  room  buildings,  con- 
duits, steam  mains,  etc.  This  amount  was  the  total  estimated  by 
the  State  Architect  as  sufficient  for  the  erection  of  these  buildings 
and  their  connection  with  the  groups  of  patients'  buildings  at 
Kings  Park.     The  work  was  advertised  for  construction  by  con- 
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tract  and  the  lowest  bid  received  was  the  sum  of  $131,419,  which, 
with  the  bid  of  the  Prison  Department  for  certain  material 
amounting  to  $2,270,  made  the  total  cost  of  the  work  $133,689, 
an  amount  in  excess  of  the  specific  sum  appropriated  therefor  by 
$14,989. 

Since  the  receipt  of  the  bids  it  appears  that  the  State  Architect 
has  made  a  careful  examination  of  the  plans  with  a  view  to  mak- 
ing deductions  in  order  that  the  construction  contemplated  might 
be  brought  within  the  specific  appropriation.  The  Architect  states 
that  it  is  impossible  to  reduce  the  size  or  change  the  location  of 
these  buildings  in  order  to  reduce  the  cost;  neither  can  the  style 
of  architecture,  which  is  not  elaborate  and  which  is  non-fireproof, 
be  altered  because  it  is  designed  to  conform  to  the  buildings  now 
under  contract  It  is  stated  that  the  cottages  will  be  completed 
within  a  few  weeks,  but  without  the  kitchen  and  dining  room 
buildings  and  necessary  connections  the  cottages  cannot  be  used 
until  a  new  appropriation  is  made  by  the  Legislature  and  new 
bids  advertised  for,  which  would  possibly  result  in  ccntract  prices 
in  excess  of  the  bids  now  received.  The  reasons  given  for  the  dif- 
ference between  the  sum  specifically  appropriated  and  the  lowest 
bid  for  the  work  are  that  the  Architect  figured  probaUy  too 
closely,  and  that  between  the  date  of  his  estimate  and  the  date  of 
the  making  of  the  bid  the  price  of  materials  had  advanced 
somewhat. 

It  also  appears  from  your  commmiication  that  the  Kings  Park 
institution  is  overctowded,  and  in  fact  the  same  condition  exists 
throughont  the  whole  State,  and  that  there  should  be  relief  at  the 
earliest  jx>8sible  date.  The  situation,  therefore,  with  which  your 
Commission  is  faced  is  a  serious  one  from  which  there  is  no  present 
relief  unless  it  can  be  found  that  there  are  other  funds  which  may 
be  legally  deemed  as  having  been  made  available  for  this  work, 
so  as  to  authorize  the  acceptance  of  the  low  bid  and  the  letting  of 
the  contract  to  that  bidder. 

It  seems  that  there  are  certain  balances  which  are  made  avail- 
able under  section  65  of  the  Insanity  Law  amounting  to  $6,500. 
By  chapter  507  of  the  Laws  of  1910,  entitled  "An  Act  making 
appropriations  for  construction,  additions  and  improvements  at  the 
state  hospital  for  the  insane,"  there  was  appropriated  at  the  end 
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of  section  1  thereof,  following  a  list  of  hospitals  for  which  specific 
appropriations  were  made,  *'  for  miscellaneous  repairs,  improve- 
ments, emergencies  or  equipment,  two  hundred  fifty  thousand 
dollars  ($250,000)." 

It  is  my  opinion  that  the  facts  set  forth  in  your  communication 
and  that  of  the  State  Architect  constitute  an  emergency  within 
the  meaning  of  this  appropriation;  that  a  contract  may  there- 
fore, all  other  requirements  having  been  complied  with,  be  entered 
into  with  the  lowest  bidder  above  described,  and  that  the  amount 
necessary  to  complete,  according  to  that  contract  price,  the  specific 
buildings,  over  and  above  the  two  sources  mentioned  in  your  com- 
munication,, may  be  considered  available  out  of  the  emergency 
appropriation  of  $250,000. 

This  opinion  is  not  to  be  considered  in  any  way  a  precedent  and 
is  based  solely  upon  the  statement  of  facts  presented  in  the  above 
mentioned  communications  and  upon  the  assumption  drawn  there- 
from that  by  your  inability  to  accept  the  bid  and  make  the  con- 
tract the  interests  of  the  insane  of  the  State  would  suffer,  and 
that  delay  until  a  specific  appropriation  could  be  made  by  the 
next  Legislature  would  result  in  an  increased  cost  of  these  same 
buildings,  and  upon  the  further  assumption  that  it  is  not  possible 
by  change  of  design  or  of  plans  and  specifications  to  so  economize 
in  the  construction  as  to  bring  the  cost  within  the  specific  estimate 
of  $118,700. 

Yours  very  truly,  ' 

EDWARD  R  O'MALLEY, 

Attomey-Oeneral. 
23 
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OPINIONS  RENDERED  THE  STATE  COMMISSION  OF 

HIGHWAYS. 


Highway    Iaiw  —  Sedum    201)  —  County    Roads  —  Boiuidarics. 

County  highway  in  town  of  Delhi,  an  old  established  road.  Where 
no  record  may  he  found  as  to  width,  boundaries,  etc.,  the 
town  superintendent  may  remove  obstructions,  cause  survey 
to  he  made,  removing  fences  and  encroachments,  and  opening 
up  road  to  width  of  at  least  two  rods  according  to  statute. 

STATE  OF  NEW  YORK. 

Attoeney-Qeneral's  Office, 

Albany,  March  3,  1910. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highwny  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  favor  of  February  I7th,  1910,  with 
which  you  forward  a  letter  from  Deputy  Commissioner  Lyon, 
asking  for  my  advice  in  the  matter  of  the  obstruction  of  a  county 
highway  in  the  town  of  Delhi,  and  I  note  that  the  only  question 
that  demands  consideration  in  this  matter  relates  to  the  power  and 
authority  of  the  Commission  and  the  local  authorities  to  remove 
or  cause  to  be  removed  such  obstructions  where  the  boundaries  of 
the  highway  are  not  definitely  established. 

The  highway  in  question  has  been  used  for  many  years  as  a 
public  highway  and  under  section  209  of  the  Highway  Law  it 
is  the  duty  of  the  town  superintendent  to  open  it  up  to  the  width 
of  at  least  two  rods,  and  to  remove  any  obstructions  within  that 
width,  if  there  is  no  record  whatever  of  the  road. 

All  public  roads  which  have  been  laid  out  by  a  commissioner 
of  highways  are  required  to  be  at  least  three  rods  in  width  and 
this  has  been  the  law  since  the  passage  of  chapter  166,  Laws  of 
1821,  and  became  section  80,  part  I,  chapter  XVI  of  the  First 
Revised  Statutes. 
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Tliu  roiul  in  (juestioii  is  a  very  old  road  uiul  may  have  become  a 
j)art  of  the  old  colonial  system,  as  provided  by  chapter  131  of  the 
Colonial  Laws  of  1703,  and  if  so,  it  was  four  rods  wide,  and  the 
description  can  probably  be  found  either  in  the  Ulster  or  Otsego 
county  clerk's  office,  as  the  last  section  of  the  act  last  above  referred 
to  provided  that  the  commissioners  appointed  thereunder  were 
required  to  make  return  lo  the  respective  clerks  of  the  counties  of 
'^  a  full  and  perfect  report  and  description  of  ye  manner  and 
extent  of  every  road  they  shall  from  time  to  time  lay  out  and  the 
clerk  of  every  county  is  hereby  required  to  record  all  and  every 
such  return  and  report  *  *  *."  The  county  of  Delaware  was 
orifrinally  carved  out  of  the  counties  of  Ulster  and  Otsego,  in  1797. 

If  no  proper  definite  boundaries  can  be  found  of  the  road  in 
which  the  obstructions  appear,  it  is  the  plain  duty  of  the  town 
superintendent,  under  subdivision  8  of  section  47  of  the  Highway 
Law,  to  have  the  boundaries  ascertained,  described  and  entered  . 
of  record  in  rile  town  clerk's  office  of  the  town  of  Delhi. 

It  is  possil)le  that  a  fnll  description  of  this  road  can  be  found 
somewhere,  l)ut  if  none  can  be  discovered,  the  road  has  been  used 
iis  a  public  hip:liway  for  a  great  many  years,  and  if  it  was  never 
regularly  laid  out,  it  has  long  been  dedicated  to  the  public  use 
and  has  In^en  so  used  for  a  period  far  greater  than  twenty  years, 
and  the  only  doubt  that  can  exist  is  about  its  width,  and  if  no 
record  can  be  found  and  no  width  established  by  any  records,  then 
resort  will  have  to  be  made  to  extraneous  facts,  such  as  the  loca- 
tion of  fences,  etc.,  to  show  that  the  encroachment  or  obstructions 
are  within  the  bounds  of  the  highway. 

One  of  the  photographs  which  you  have  sent  me  indicates  very 
l)lainly  that  the  logs  are  within  the  bounds  of  the  highway  as 
fenced. 

Where  a  highway  has  been  dedicated  to  the  public  for  the  pre- 
scribed i)erlo(l  of  twenty  years  or  more,  the  town  superintendent 
may  cause  the  survey  to  be  made  thereof  and  remove  fences  or 
other  encroachments  within  the  limits  of  such  highway,  and  the 
adjacent  owner  has  not  become  vested  with  any  rights  within  the 
bounds  of  the  highway,  as  against  the  public,  to  defeat  such  a 
remedy. 

James  v.  Sammis,  132  N.  Y.  239,  248. 
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T\u'  failure  nf  tlir  town  authorilics  to  cause  a  public  bigbwav 
long  in  u>c  to  be  ojKMied  to  its  full  witltb,  for  tbirty  years,  does 
not  extinguisb  tbe  rigbts  of  tbe  public  in  tbe  parts  not  opened. 

Walker  v.  Caywood,  31  X.  Y.  51. 

User  for  twenty  years  will  make  a  road  a  highway  with  or  with- 
out dedication. 

Tow^n  of  Corning  v.  Ileiid,  80  Ilun,  12. 
Wiggins  V.  Tallniadge,  11  Barb.  457. 
(•bapnian  v.  Swan,  (55  Barb.  210. 

If  a  record  can  1k»  found  tbe  road  should  be  opened  up  to  the 
width  provided  in  such  n^'ord,  but  if  no  record  can  be  found,  all 
encroachments  and  oth(^r  obstructions  should  be  removed  to  tbe 
width  of  at  l(»ast  tw^)  rods,  as  directed  by  section  209  of  the  High- 
way Law,  and  if  it  can  be  shown  by  record,  by  location  of  fences, 
or  otherwise,  that  the  road  is  more  than  two  rods  wide,  all 
encroachments  within  the  Iniunds  that  can  be  established  should 
be  removed. 

Ample  authority  is  found  in  sections  52  and  53  of  the  Highway 
J-aw  to  compel  the  removal  of  obstructions  by  the  adjacent  owner, 
and  in  the  event  of  his  failure,  by  tbe  town  sui^rintendent  of 
highways,  and  section  55  provides  for  the  assessment  of  the  costs 


against  the  owner. 


Yours  very  truly, 

EDWAKD  R.  O'MALLEY, 

Attomey-Oeneral, 
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Ilighivay  Law  —  AHicle  5  —  State  Aid  Apportionment. 
Action  of  town  board  of  West  Seneca  to  transfer  moneys  from 
.  highway  fund  to  general  fund  of  town  (city  of  Lackawanna 
being  a  part  of  West  Seneca)  in  accordance  with  section  270 
of  the  city  charter,  is  unauthorized  by  law.  The  board  of 
supervisors  should  guard  such  highway  moneys  and  keep  in 
a  separate  fund  not  to  be  used  for  town  purposes. 

STATE  OF  NEW  YOKK. 

Attobney-Genebal's  Office, 

Albany,  March  10, 1910. 

lion.  S.  Pebcy  Hooker^  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  communication  of  February  8, 
1910,  regarding  the  action  of  the  town  board  of  the  town  of  West 
Seneca,  Erie  county,  in  transferring  from  the  highway  fund  the 
sum  of  $13,997.15  to  the  general  fund  of  said  town,  would  say 
that  from  the  papers  and  data  in  relation  to  the  matter  submitted 
by  you  with  your  communication  it  appears  that  in  the  highway 
year  commencing  Xovember  1,  1908,  there  was  raised  by  tax  the 
sum  of  $21,000 ;  that  the  State  appropriated  $9,095  as  ''  State  aid  " 
for  the  town  of  West  Seneca,  which  money  was  received  by 
Henry  G.  Lien,  supervisor  of  said  town;  that  this  money  which 
totaled  $30,095,  was  fqr  the  repair  and  improvement  of  high- 
ways of  the  town ;  that  thereafter  the  city  of  Lackawanna,  thereto- 
fore a  part  of  the  town  of  West  Seneca,  was  incorporated  by 
chapter  574  of  the  Laws  of  1909  and  organized  as  a  city  on  July 
7,  1909,  and  the  territory  within  the  city  limits  ceased  to  be  under 
the  town  government ;  that  at  the  time  of  the  organization  of  the 
city  of  Lackawanna  there  was  unexpended  of  the  highway  money 
aforesaid  the  sum  of  $13,997.15,  which  sum  on  the  31st  day  of 
December,  1909,  the  town  board  of  the  town  of  West  Seneca 
transferred  by  resolution  to  the  general  fund  of  the  town. 

On  the  1st  day  of  January,  1910,  Christian  L.  Schudt  became 
supervisor  of  the  town  of  West  Seneca,  and  as  such  made  a  demand 
upon  Mr.  Lien  for  said  $13,997.15,  which  was  refused,  and  that 
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Mr.  Lien  tciulered  A[r.  S(»huiH  the  sum  of  $1  as  the  uuexiwinlcJ 
highway  fund. 

The  provisicius  of  the  Highway  Law,  article  5,  and  the  rules 
and  regulations  of  the  State  Highway  Commission  provide  a 
system  for  the  n^eeipt  and  disbursement  of  highway  moneys, 
whereby  they  ean  Ik^  traeetl  fnun  their  receipt  to  their  application. 
The  suj)ervis()r  is  to  receive  such  moneys  and  keep  them  in  a 
separate  fund  from  all  other  moneys  and  is  permitted  to  dii^burse 
them  only  ujmn  the  order  of  the  town  superintendent  of  highways, 
and  such  order  must  state  the  purpose  for  which  the  money  is  to 
be  expended.  The  j)lain  purpose*  of  these  provisions  is  to  prevent 
such  moneys  from  being  diverted  from  the  uses  and  purposes  for 
which  they  are  appropriated  and  raised. 

There  is  no  authority  given  by  the  Highway  Law  to  divert  the 
highway  moneys  of  a  town  and  those  raise<l  under  the  "  State  aid  '' 
to  any  other  pur})ose  than  for  the  repair  and  improvement  of  high- 
ways. ^Ir.  Lien  concedes  that  this  is  so,  but  claims  he  was  au- 
thorized to  traiisfiT  the  fuiul  from  the  highway  fund  to  the  general 
fund  by  the  resolution  aforesaid,  and  by  section  270  of  the  charter 
of  the  city  of  Lackawanna. 

The  section  claimed  to  be  aj>plicable  thereto  is  as  follows: 

"  And  all  unexp(»nded  moneys  belonging  to  the  town  of 
West  Seneca  remaining  in  the  liands  of  the  supervisor  of 
said  town,  or  any  official  of  said  town  or  any  other  person, 
shall  be  api)ortioned  by  said  referee  between  the  said  city  of 
Lackawanna  and  said  town  of  West  Seneca  in  the  manner 
and  on  the  basis  as  is  herein  provided." 

This  provisic^n,  in  my  oi)inion,  does  not  abrogate  the  Highway 
Law  relating  to  the  ai)pHcati()n  of  such  highway  fund.  This  fund, 
if  remaining  in  the  highway  fund  of  the  town  when  apportioned, 
could  be  turned  into  the  highway  fund  of  the  city  and  town 
respectively. 

It  would  ai)pear  from  the  language  of  the  section  in  the  sen- 
tence following  the  part  ([noted  that  the  Legislature  intended  to 
provide  against  any  such  diversion  of  this  fund. 

The  words  ^"  to  tlio  c'redit  of  tlic^  proi)er  fund  of  said  city  " 
would  indicate  that  it  was  the  intiMition  Avhen  the  funds  were 
apporticmed   that  they  should  be  credited  to  the  same  funds  of 
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tlie  city  and  to^vn  respectively  to  which  they  belonged  originally 
in  the  town  funds. 

Any  construction  of  this  charter  that  it  authorized  this  highwaf^ 
fund  to  be  transferred  to  the  general  fund  would  work  an  injustice 
to  the  State  and  the  taxpayers  who  provided  it  for  the  repair  and 
improvement  of  highways.  .  It  would  also  be  discriminating 
against  other  to^vns  which  received  "  State  aid  "  and  are  required 
to  use  it  for  highway  purposes. 

In  my  opinion,  the  diversion  of  this  highway  fund  in  question 
from  its  use  for  highway  purposes  to  the  general  fund  of  the  town 
of  West  Seneca  by  the  town  board  and  .supervisor,  as  aforesaid, 
cannot  be  sustained  by  law. 

At  the  time  the  charter  took  eflfect  the  highway  fund  aforesaid 
was  unexpended  moneys  belonging  to  the  town  of  West  Seneca 
which  would  have  been  used  for  the  repair  and  improvement  of 
highways  if  such  use  had  not  been  deferred  by  the  act  incor- 
porating the  city  of  Lackawanna.  The  act  provides  that  all 
"  unexpended  moneys  belonging  to  the  town  remaining  in  the 
hands  of  the  supervisor  or  other  official  of  said  town  shall  be 
apportioned  between  the  city  and  town  as  therein  provided." 
Therefore,  this  highway  fund,  being  unexpended  moneys  belonging 
to  such  town,  the  act  would  require  that  it  be  apportioned  between 
the  city  and  town  for  highway  purposes,  in  the  manner  and  pro- 
portions as  thei'ein  provided,  according  to  their  respective  assessed 
valuations,  and  the  State  would  not  be  entitled  to  recover  the  part 
(hereof  appropriated  to  the  town  as  "  State  aid." 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-Geiieral. 
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Highways  —  Contracts* 
Construction  of  road  Xo.  770,  Westchester  county.  Refusal  of 
D(H»cico  Contracting  Company  to  proceed  with  the  work,  and 
Jiability  of  company  and  surety.  In  awarding  new  contract 
Highway  Commission  should  call  for  proposals  on  the  same 
plans  and  conditions  as  with  the  Deccico  Company,  or  in  case 
of  revision  or  change  of  route  of  highway,  a  supplemental 
contract  should  be  made. 

STATE  OF  NEW  YORK. 

Attorxey-Gexeral's  Office, 

Albany,  April  23,  1910. 

ITon.  S.  Percy  TTooker,  Chairman,  State  Highway  Commission^ 
Albany.  N.  Y.: 

Dear  Sir. —  By  your  favor  of  April  18,  1910,  I  am  informed 
that  on  the  20th  day  of  Xovember,  1908,  a  contract  was  executed 
by  the  State  Engineer  and  Surveyor  with  the  Deccico  Contracting 
Company  for  the  improvement  of  road  INTo.  770,  Westchester 
county,  upon  what  is  known  as  an  itemized  proposal,  and  tlie 
specifications  attached  to  the  contract  being  those  then  in  use  by 
the  State  Engineer  and  Surveyor ;  that  at  the  time  of  the  execution 
of  the  contract  tlie  Deccico  Contracting  Company  gave  a  surety 
company  l)ond  for  the  fulfillment  of  the  contract;  that  the  con- 
tractor failed  and  neglected  to  proceed  with  the  work  and  the  ten 
days'  notice  required  by  the  contract  was  served  upon  the  con- 
tractor and  the  bonding  company;  that  the  contracting  company 
still  refuses  to  proceed  with  the  work  and  that  the  contract  has 
been  declared  forfeited  and  an  advertisement  inserted  in  a  news- 
paper at  the  county  seat  of  Westchester  county,  and  the  State 
paper  at  Albany,  calling  for  proposals  for  the  improvement  of 
the  road  on  May  6,  1910. 

You  also  inform  me  that  it  is  possible  that  your  Commission 
may  be  unable  to  relet  the  building  of  the  road  at  the  same  price 
for  which  tlie  Deccico  Contracting  Company  agreed  to  do  the 
work,  and  that  the  contractor  and  surety  company  will  be  liable  for 
the  excess  cost  of  the  work  if  it  does  exceed  the  original  contract 
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price  and  my  advice  is  asked  as  to  whether  your  Commission 
should  call  for  proposals  on  the  same  form  used  by  the  State 
Engineer  and  Surveyor  for  road  No.  770  or  whether  you  may  use 
the  itemized  proposal  sheet  jiow  in  use  by  your  commission. 

Upon  examination  and  comparison  of  the  two  proposals  I  find 
them  quite  different  in  several  particulars,  and  it  also  appears 
under  the  proposal  used  by  the  State  Engineer  and  Surveyor  at 
the  time  the  original  contract  was  made,  the  bid  price  was  in  each 
instance  placed  upon  the  unit  of  the  work,  and  this  amoimt  multi- 
plied by  the  whole  number  of  acres,  yards  or  feet  as  the  case  may 
be,  which  were  actually  worked  out  during  the  construction  of  the 
road,  would  give  the  amount  to  which  the  contractor  would  be 
entitled  in  the  end  for  each  particular  kind  of  work,  and  the 
aggregate  amount  of  all  the  different  kinds  of  work  would  make 
up  the  sum  total  to  which  he  was  entitled  upon  the  completion 
of  the  work.  In  the  contract  now  in  use  a  different  system  is 
adopted;  while  the  unit  of  measure  is  still  used  and  itemized  pro- 
posals are  called  for,  such  itemized  prices  are  only  useful  in  the 
event  of  omitted  or  extra  work  to  determine  the  value  thereof  upon 
the  final  adjustment  of  the  contract..  A  lump  or  gross  sum 
is  bidden  and  the  contract  is  let  for  such  lump  sum  and  the  con- 
tractor is  paid,  in  the  end  the  whole  amount  of  such  lump  sum 
which  is  only  varied  by  omitted  or  extra  work. 

If  it  ever  becomes  necessary  to  make  a  claim  against  the  con- 
tractor and  bonding  company  it  will  be  important  to  show  that 
the  new  contract  was  awarded  upon  substantially  the  same  terms 
and  conditions  as  the  one  which  was  defaulted  and  if  a  new  pro- 
l)osal  was  substituted  for  the  one  which  was  used  when  the 
Deccioo  Contracting  Company  made  its  contract,  it  might  be 
claimed  that  it  was  a  waiver  of  the  conditions  of  the  old  contract 
and  C(msequently  a  waiver  of  all  damages  for  its  default.  In  any 
event  I  think  it  would  be  advisable  to  use  the  same  proposals  that 
were  used  when  the  original  contract  was  made.  I  also  note  that 
revised  plans  have  been  adopted  and  a  change  in  a  part  of  the 
route  has  been  made,  so  that  as  the  matter  now  stands  a  different 
road  with  different  plans  and  specifications  is  proposed  to  be 
advertised  and  let.  I  think  the  State's  right  of  recovery  would 
be  very  doubtful  if  a  different  route  were  adopted  from  that  which 
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the  Deccico  Contracting  Company  agreed  to  build,  and  it  would 
be  difficult  to  reach  the  true  measure  of  damage  with  proposals 
for  a  substituted  road.  The  new  route  may  be  longer  or  it  may 
be  more  difficult  to  build  and  might  cost  quite  considerably  more 
than  the  one  which  the  company  contracted  to  build.  If  litigation 
is  to  follow  it  is  quite  important  that  every  defense  which  can  be 
interposed  should  be  provided  against  so  far  as  possible,  and  I, 
therefore,  advise  upon  this  branch  of  the  subject  that  your  com- 
mission should  call  for  bids  for  the  improvement  of  road  No.  770 
on  the  same  plans  w^hich  were  in  existence  at  the  time  the  Deccico 
Contracting  Company  made  its  contract,  and  if  changes  are  made 
either  in  route  or  plans  they  should  be  provided  for  by  a  supple- 
mental contract. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttomey-GeneraL 


lliyhway  Law  — Sections  20,  dl],  9-4-,  2ryO  —  Bridges. 

Condemnation  of  bridge  over  Fox  Creek  near  village  of  Schoharie, 
by  the  State  Highway  Commission.  Necessity  for  construc- 
tion of  new  bridge  which  would  exceed  $1,500.  Duty  of 
Commission  where  town  refuses  to  adopt  any  provision  for 
rebuilding  of  said  bridge. 

STATK  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  May  3,  1910. 

iron.  S.  Percy  Hooker^  Chairman,  State  Highway  Commission^ 
Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  April  13th  was  duly  received,  and  it 
appears  therefrom  that  your  commission  on  October  3d,  1909, 
condemned  a  bridge  over  Fox  Creek  near  Schoharie  village  as 
unsafe  for  public  travel;  that  plans  and  specifications  were  pre- 
pared for  the  erection  of  a  new  bridge,  the  estimate  for  which  was 
more  than  $1,500;  that  a  proposition  for  the  raising  of  the  amount 
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was  submitted  to  the  voters  of  the  town  and  was  voted  down;  that 
the  bridge  is  unsafe  and  accidents  are  likely  to  occur;  and  I  am 
asked  as  to  what  procedure  your  Commission  should  adopt  in 
reference  to  this  bridge  as  you  state  there  are  a  number  of  others' 
throughout  the  State  which  have  been  condemned  by  the 
Commission. 

It  is  provided  by  section  250  of  the  Highway  Law: 

**  The  towns  of  this  State,  except  as  otherwise  herein  pro- 
vided, shall  be  liable  to  pay  the  expenses  for  the  construc- 
tion and  repair  of  its  public  free  bridges  constructed  over 
streams  or  other  waters  within  their  bounds     *     *     *." 

And  while  section  74  makes  the  town  liable  for  all  damages  to 
person  or  property  sustained  by  reason  of  any  defective  bridge, 
existing  because  of  the  neglect  of  any  town  superintendent  of 
such  town,  and  assuming  that  the  right  of  the  public  for  injuries 
sustained  by  defective  bridges  have  been  properly  and  sufficiently 
safeguarded,  such  provisions  do  not  relieve  the  traveling  public 
from  the  inconvenience  incident  to  the  condition  that  exists  where 
a  condemned  bridge  is  allowed  to  remain  across  a  stream  upon  a 
public  thoroughfare  over  which  the  public  cannot  travel.  It  is 
the  scheme  of  our  highway  law  that  the  roads  and  bridges  shall  at 
all  times,  so  far  as  practicable,  be  kept  open  in  a  safe  and  proper 
condition  for  the  accommodation  and  use  of  the  traveling  public. 
Section  20  of  the  Highway  Law  provides  that  the  State  Com- 
mission shall  examine  any  bridge  reported  to  be  unsafe  and  if 
found  to  be  unsafe  for  public  use  it  shall  condemn  it  and  notify 
the  county  or  district  superintendent,  also  the  town  superintendent 
and  supervisor  of  the  town  of  that  fact.  It  is  then  made  the  duty 
of  the  county  or  district  superintendent  to  prepare  or  approve 
I)lans  and  specifications  for  the  rebuilding  or  repair  of  such  bridge, 
and  then  follows  this  language: 

"  The  town  shall  provide  for  the  construction  or  recon- 
struction of  such  bridge,  as  provided  for  by  section  93  of  this 
chapter." 

Section  93  above  referred  to  is  broad  enough  to  meet  the  situa- 
tion if  it  were  not  for  the  limitation  found  in  subdivision  4  of 
section  94  of  the  Highway  Law  which  reads  as  follows: 
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**S('C*li(»n    1)4.    LlMITATHLNS    OF    AMOUNTS    TO    BK    RAISED. — 

Tho  ainoniits,  to  1)0  raised  by  tax  uix)n  the  vote  of  a  town 
board,  as  i>n»vi(le(l  in  this  article,  shall  be  subject  to  the  fol- 
lowing: limitations:     *     *     * 

4,  S^i\  more  than  fifteen  hundred  dollars  shall  be  levied 
and  collected  in  any  one  year  in  any  town  for  the  repair  or 
construction  of  any  highway  or  bridge  which  has  been 
danuiged  or  destroyed  as  provided  in  section  ninety-three  or 
which  has  been  condemned  by  the  commission  as  provided 
in  this  cha])ter,  unless  duly  authorized  by  a  vote  of  a  town 
meeting." 

A  bridge*  cannot  1k»  built  or  re))aired  unless  the  money  is  pro- 
vided in  snm(»  way  for  the  w<»rk,  and  we  thus  find  the  whole  under- 
lying s<diemc  of  the  Highway  Law  defeated  if  the  vote  of  the 
town  is  adverse  to  the  j)roj)<)siti(m.  The  bridges  that  the  towns 
an*  bound  to  support  span  many  rivers,  streams  and  ravines  where 
fording  or  other  nutans  of  crossing  would  Ix^  impossible,  and  if  a 
town  refused  its  consent  to  the  construction  or  repair  of  a  bridge 
which  would  cost  more  than  $1,500,  and  the  bridge  has  either  been 
wash(Ml  away  or  become  too  dangerous  for  use,  the  road  would 
have  to  be  abandoned,  travel  along  it  discontinued  and  the  general 
public  inconvenienced  until  the  taxpayers  of  the  towni  could  be 
persuaded  to  vot(»  the  necessary  appropriation. 

1  am  unable  to  find  any  provisicm  of  the  Highway  Law  that 
just  meets  the  present  situaticm.  Section  15,  subdivision  3,  gives 
the  State  Highway  Commission  j)ower  and  authority  to  ^'compel 
compliance*  with  laWvS,  rules  and  regulations  relating  to  such  high- 
ways and  bridges  by  highway  officers  and  see  that  the  same  ar<^ 
carried  into  full  force  and  effect,''  but  there  is  no  authority  con- 
ferred upon  the  commission  to  act  in  the  event  of  the  failure  of 
the  electors  of  the  town  to  vote  the  necessary  appropriation.  The 
right  to  vote  upon  such  a  cpu»stion  as  each  individual  voter  should 
decide  certain! v  cannot  be  changed  bv  mandamus.  Such  action 
on  the  ])art  of  the  p(M)i)le  calls  for  the  exercise  of  their  judgment 
and  such  exercise  cannot  be  controlled  by  mandamus,  and  there  is 
no  powi^r  or  authority  given  to  anybody  to  go  ahead  with  the  con- 
struction or  repair  of  a  bridge,  no  matter  how  dangerous  it  may 
be,  if  it  costs  more  than  $1,500  and  the  voters  of  the  town  have 
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registered  against  it,  so  I  am  unable  to  find  any  way  that  tlie 
repair  or  rebuilding  of  such  a  bridge  can  be  compelled  by 
mandamus. 

This  is  an  important  public  matter  and  I  think  the  courts  would 
be  inclined  to  take  liberal  views  in  regard  to  the  questions  involved, 
upon  such  an  application,  but  it  must  be  borne  in  mind  that  by 
common  law  the  expense  of  building  and  maintaining  bridges  did 
not  devolve  upon  the  towns,  but  by  a  series  of  legislative  enact- 
ments the  duty  was  finally  placed  upon  them  and  the  courts  (no 
matter  how  liberally  inclined  they  might  be)  would  hesitate  to 
assume  the  right  to  compel  a  town  to  build  a  bridge  at  an  expense 
exceeding  $1,500  where  the  electors  had  voted  against  such  a 
I)roposition  under  the  present  statute. 

I  have  grave  doubts  about  mandamus  lying  to  compel  a  town 
to  construct  or  repair  a  bridge  at  an  expense  of  over  $1,500  where 
the  proposition  has  been  voted  down  by  the  electors  of  the  town, 
but  I  think  an  amendment  could  be  made  to  section  170  of  the 
Highway  Law  providing  that  in  the  event  of  an  adverse  vote  by 
the  town,  that  the  whole  subject  should  be  submitted  to  the 
Supreme  Court  at  Special  Term,  upon  proper  notice  to  the  town 
board  for  it  to  show  cause  at  a  specified  time  and  place  why  an 
order  should  not  be  made  directing  such  board  to  raise  the  neces- 
sary amount  to  make  the  repairs  upon  the  credit  of  the  town. 
Provision  could  be  made  for  the  commencement  of  such  a  proceed- 
ing upon  proper  proof  by  the  State  Commission  or  by  the  county 
or  district  superintendent  of  the  county  or  district  in  which  the 
bridge  is  located.  I  think  such  an  amendment  could  be  worked 
out  that  would  relieve  the  situation  from  further  embarrassment 
and  provide  a  method  that  would  compel  the  construction  or 
repair  of  an  unsafe  bridge. 

Perhaps  a  better  remedy  could  be  adopted  by  a  provision  to  the 
effect  that  if  the  town  liable  to  repair  or  rebuild  a  bridge  which 
has  been  destroyed  or  condemned  by  the  commission,  shall  fail  to 
make  any  provision  for  such  rebuilding  or  repairs  within  sixty 
days  after  such  destruction  or  condemnation,  that  all  State  aid 
will  be  withheld  from  the  town  so  failing  until  the  bridge  or 
bridges  have  been  fully  repaired  or  rebuilt  and  placed  in  a  safe 
condition. 
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If  the  bridge  over  Fox  Creek  referred  to  in  your  letter  is  upori 
one  of  the  main  thoroughfares  in  that  vieinity  and  great  necessity 
exists  for  its  early  restoration  to  a  safe  condition,  action  might  be 
asked  of  the  present  Legislature  for  an  amendment  that  will  force 
a  repair  or  rebuilding  thercM)f. 

Yours  truly, 

EnWAKl)  U.  O'MALLEV, 

A  ttorncy-UcneraL 


Ilifjhway  Law  —  Serf  ions  11),  104,  108. 
Authority  of  State  Highway  Commission  over  method  of  keeping 
town  accounts  by  town  sui)erinteudents  and  supervisors,  on 
blank  forms  prescriln^d  by  the  commission.  The  commission 
may  also  require  supervisors  to  keep  highway  funds  in 
separate  accounts,  and  compel  compliance  with  the  rules  and 
regulations  of  the  commission. 

STATE  OF  .\EW  YORK. 

Attoexey-General's  Office, 

Albany,  May  -1,  1910. 

IIou.  S.  J^KUCY  Hooker,  Vhairmnu,  Sfafc  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  In  rei)ly  to  your  favor  of  April  1,  I  beg  to  state 
that  by  section  108  of  the  Highway  Law  it  is  nuulc  the  duty  of 
your  commission  to 

"  prescribe  tlu*  method  of  k(»epiug  town  accounts  of  moneys 
received  find  expended,  as  provided  by  this  article,  for  high- 
ways, bridges,  purchase,  leasing,  rental  or  hire  and  repair  of 
machinery,  tools  and  implements,  the  removal  of  obstructions 
caused  by  snow,  and  miscellaneous  j)urposes,  which  shall  be 
uniform,  so  far  as  practicable,  throughout  the  state.  *  *  * 
The  town  superintendent  and  supervisor  shall  keep  their 
accounts  in  the  method,  and  shall  use  the  blanks  and  forms, 
prescribed  by  the  commission."" 
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By  section  104  the  supervisor  is  made  the  custodian  of  all 
moneys  belonging  to  the  town  for  highway  purposes,  which  in- 
cludes all  moneys  paid  over  as  State  aid,  under  section  101. 

By  section  19  of  the  Highway  Law,  your  commission  is  given 
authority  to  examine  the  accounts  and  records  of  highway  money, 
and  all  county  and  town  officers  are  required  to  produce  such 
records,  accounts,  etc.,  for  examination  by  your  commission  at  any 
time  the  same  be  demanded. 

The  rules  and  regulations  made  by  your  commission  requiring 
the  supervisors  to  keep  the  highway  funds  of  the  town  in  a  separate 
account,  are  clearly  within  your  authority  and  considered  in  the 
light  of  the  several  provisions  of  the  statute  above  referred  to,  it  is 
made  your  duty  to  formulate  and  provide  the  same,  and  it  is  clear 
that  you  can  compel  compliance  with  such  rules  and  regulations 
in  the  event  of  a  failure  or  refusal  to  comply  therewith. 
Yours  truly, 

EDWAED  E.  O'MALLEY, 

Attomey-Oeneral. 


Highway  Law  —  Sections  46,  .97,  137,  138  —  State  Roads. 
Construction  of  road  from  Farmingdale  to  Huntington  Harbor 
sixteen  feet  in  width  as  determined  upon  by  Highway  Com- 
mission, but  in  certain  parts  not  adequate  for  public  travel. 
Authority  of  town,  with  consent  of  commission,  to  appropriate 
the  $12,000  needed  for  the  desired  widening  of  road  to 
twenty-eight  feet,  commission  to  impose  certain  conditions  in 
such  consent  as  will  protect  said  roadway. 

STATE  OF  XEW  YOEK. 

Attorney-General's  Office, 

Albany,  May  7,  1910. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 
Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  April 
27th,  with  which  you  forward  a  copy  of  letter  of  A.  Hecksher. 
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I  am  advised  by  these  eoinminiications  that  the  State  has  im- 
proved a  highway  (a  portion  of  which  is  still  under  construction) 
from  Farmingdale,  in  the  township  of  Huntington,  to  Huntington 
Harbor,  and  it  is  claimed  that  a  portion  of  the  sixteen  feet  wide 
roadway  is  much  too  narrow  fur  the  public  travel  over  the  portion 
from  Huntington  station  to  Main  street,  and  that  it  is  very  desir- 
ous that  such  portion  of  the  road  bed  should  be  widened  to  twenty- 
eight  feet ;  that  it  will  require  an  additional  expenditure  of  about 
f$12,000  to  construct  a  roadway  of  the  desired  width,  and  that 
some  doubt  exists  as  to  the  authority  of  the  town  to  appropriate 
the  amount  which  will  be  necessary  to  do  its  share  of  the  work. 

I  am  also  informed  that  your  commission  has  adopted  the  policy 
to  build  only  sixteen  feet  wide  roadways  in  roads  improved  under 
your  supervision. 

Ample  provisicm  is  made  by  sections  137  and  138  of  the  High- 
way Law  for  the  construction  through  villages  of  roads  of  greater 
width  than  sixteen  feet,  and  the  additional  cost  of  construction  is 
charged  upon  and  paid  by  the  village. 

There  can  be  no  doubt  but  that  the  town,  with  the  consent  of 
your  commission,  as  provided  by  section  4G  of  the  Highway  Law, 
can  make  any  improvement,  upon  cither  or  both  sides  of  the  road- 
way along  the  whole  or  any  portion  of  the  road  which  is  being  con- 
structed bv  vour  commission,  as  it  mav  desire.  It  would  be  the 
duty  of  your  commission  to  impose  such  conditions  in  your  con- 
sent as  would  protect  the  roadway  which  you  have  built  or  are 
building  from  encroachment  or  injury  by  the  widening  thereof. 

The  town  board  cannot  authorize  the  desired  improvement  with- 
out a  vote  of  the  electors  of  the  town,  as  the  amount  required  ex- 
ceeds $1,500  (section  94,  Highway  Law)  but  ample  provision  is 
made  by  section  97  of  the  Highway  Law  for  borrowing  any  amount 
which  the  voters  of  the  town  may  sec  fit  to  appropriate  for  con- 
structing or  repairing  the  sides  of  the  road,  and  if  a  proposition  is 
submitted  to  the  voters  of  the  town  as  provided  by  the  last  above- 
named  section,  and  the  necessary  amount  is  appropriated,  it  would 
appear  that  all  further  details  would  be  arranged  and  the  work 
taken  up  at  an  early  date. 

Yours  truly, 

EDWAKD  E.  O'MALLEY, 

Attorney-Gene  niL 
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Highway  Law  —  Section  130^  Subdivision  3  —  State  Roads. 
Bids  and  proposals  for  construction  of  Eoad  Xo.  770,  submitted 
by  C.  F.  Jordan  &  Co.  and  W.  F.  McCabe.  Award  of  con- 
tract to  C.  F.  Jordan  Company  even  though  contract  was 
informal  and  contained  slight  error  in  estimate  for  guard 
rail.     Highway  Commission  may  waive  such  informality.' 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  May  10,  1910. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  It  appears  by  your  favor  of  May  6th  that  in  open- 
ing the  bids  for  a  contract  to  complete  Road  No.  770,  the  lowest 
bid  received  was  from  C.  F.  Jordan  &  Co.,  and  amounted  to 
$33,645,  and  the  second  lowest  bid  was  made  by  W.  F.  McCabe, 
and  amounted  to  $33,916,  it  thus  appearing  that  the  Jordan  bid 
was  $271  less  than  the  McCabe  bid.  It  also  appears  that  the 
Jordan  Company  made  a  bid  or  proposal  of  15  cents  per  lineal 
foot  for  the  work  of  resetting  a  guard  rail,  and  that  in  carrying 
out  the  gross  amount,  it  was  incorrectly  stated  at  $52,  when  the 
total  amount  if  the  same  had  been  correctly  computed  would  have 
amounted  to  $52.50,  a  difference  of  fifty  cents. 

My  attention  is  also  called  to  pages  2  and  3  of  your  printed 
"  information  for  proposers,"  in  which  it  is  stated  that  "  all  pro- 
posals will  be  deemed  informal  which  do  not  contain  prices  set 
opposite  to  each  and  all  of  the  several  items  exhibited  in  the  form 
of  proposal,  or  where  the  gross  sum  for  which  the  work  will  be 
performed  is  not  the  correct  sum  of  all  the  products  of  the  quantity 
of  such  item  by  the  item  price,"  and  on  page  3  it  is  further  stated 
that  "  award  can  be  made  only  to  the  lowest  responsible  bidder  for 
doing  the  work,  whose  proposal  shall  comply  with  all  the  provi- 
sions required  to  render  it  formal." 

You  also  inform  me  that  your  commission,  acting  under  the 
impression  that  the  above  quoted  regulation  required  that  each  bid 
should  be  absolutely  formal,  announced  that  the  bid  of  C.  F. 
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Jordan  &  Company  was  informal  and  the  contract  would  be 
awarded  to  W.  F.  AlcCabo,  the  next  lowest  bidder;  that  a  protest 
has  been  entered  by  Mr.  Xolan,  attorney  for  Jordan  &  Company, 
against  snch  award  to  Mr.  McCabe ;  that  the  contract  has  not  been 
formally  awarded  to  either  party,  and  that  Mr.  McCabe  has  been 
notified  that  it  will  not  be  awarded  until  my  opinion  is  given  as  to 
the  rights  and  duties  of  your  commission. 

There  was  no  doubt  a  substantial  compliance  on  the  part  of 
C  F.  Jordan  &  Co.  with  your  rules  and  regulations,  in  reference 
to  proposals,  and  while  there  was  a  mistake  made  in  the  carrying 
out  of  the  gross  amount  bid  for  the  resetting  of  the  guard  rail,  it 
is  one  that  can  be  waived  by  the  commission.  A  strict  and  liberal 
construction  of  the  language  above  quoted  would  lead  to  the  con- 
clusion which  was  at  first  adopted  by  your  commission,  but  when  it 
is  considered  that  it  was  merely  a  mistake  and  the  informality  is 
so  slight,  I  am  of  the  opinion  that  it  may  be  waived  and  the  con- 
tract awarded  to  C.  F.  Jordan  &  Co.  I  think  any  other  view 
might  be  violative  of  subdivision  3  of  section  130  of  the  Highway 
Law,  which  reads  as  follows : 

^^  The  contract  for  the  construction  or  improvement  of  such 
highway  or  section  thereof  shall  be  awarded  to  the  lowest 
responsible  bidder,  except  that  no  contract  shall  be  awarded 
at  a  greater  sum  than  the  estimate  made  for  the  construction 
or  improvement  of  such  highway  or  section  thereof  in  accord- 
ance with  such  plans  and  specifications.  The  lowest  bid  shall 
be  deemed  to  be  that  which  specifically  states  the  lowest  gross 
sum  for  which  the  entire  work  will  be  performed,  including 
all  the  items  specified  in  the  estimate  therefor." 

The  simple  announcement  that  the  bid  would  bo  awarded  to 
W.  F.  ircCal)e  did  not  nudic  a  contract  and  he  could  not  hold  the 
State  for  damages  on  account  of  such  announcement.  If  the  con- 
tract had  actually  been  drawn  and  signed  and  the  bond  given,  a 
diflFercnt  condition  would  exist.  As  it  is,  neither  the  State  nor 
Mr.  McCabe  will  be  injured  by  the  award  of  the  contract  to  the 
Jordan  Company. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-GeneraL 
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High  way  Law  —  Sections  208,  94  —  Highways  —  Towns  — 

Bridges, 

Opening  and  construction  of  new  highway,  bridge,  etc.,  in  town 
of  Delaware,  Sullivan  county,  where  expense  of  bridge  ex- 
ceeds $1,500,  cannot  be  done  by  either  the  town  superintend- 
ent or  town  board  without  a  vote  of  the  town. 

STATE  OF  NEW  YOKK. 

Attqrney-Gej^eral's  Office, 

Albany,  June  10,  1910. 

lion.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  jV.  Y.: 

Dear  Sir. —  In  acknowledgment  of  your  favor  of  May  18,  with 
which  you  forwarded  to  me  a  letter  from  George  II.  Raum  mak- 
ing inquiry  in  reference  to  the  authority  of  a  town  board  to 
direct  the  opening  and  construction  of  a  new  highway  where  the 
expense  for  a  bridge  will  exceed  $1,500,  without  a  vote  of  the 
town,  I  beg  to  state  that  it  appears  by  section  203  of  the  Highway 
Law  that  the  damages  to  land  owners  and  costs  incident  to  the 
laying  out  of  a  new  highway  are  not  subject  to  the  limitations  of 
section  94,  but  such  damages  and  costs  are  to  be  audited  by  the 
town  board  without  limitations  as  to  the  amounts,  placed  in  the 
town  abstract,  and  levied  and  collected  in  the  town  in  which  the 
highway  is  situated,  and  paid  over  to  the  supervisor  to  be  dis- 
bursed by  him  to  the  several  persons  entitled  thereto,  but  I  think 
a  fair  construction  of  seclion  94  leads  to  the  conclusion  that  if 
the  amount  required  for  the  construction  of  the  road  and  bridges 
exceeds  the  sum  of  $1,500  it  cannot  be  built  until  the  amount  is 
appropriated  by  a  vote  of  the  town. 

Section  208  of  the  Highway  Law  provides  that  the  final  d(»ter- 
mination  of  the  commissioner  shall  be  filed  and  entered,  and  closes 
with  this  sentence: 

^*  And  every  such  decisicm  shall  be  carried  out  by  the  town 
superintendent  of  the  t<.)wn,  the  same  as  if  they  had  made  an 
order  to  that  effect." 
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l^ut  it  was  held  in  Matter  of  Midland  v.  Bowron,  103  X.  Y. 
180,  that  a  oonnnissioner  of  highways 

*^  Is  given  no  jiower  to  expend  town  money  except  such  as 
may  be  in  hi.s  hands  within  the  statutory  limit  of  five  hun- 
dred dollars,  and  he  cannf)t  create  an  indebtedness  against 
his  town  for  the  actual  opening  of  a  road.''     (Page  183.) 

And  at  pag(»s  J 84  and  185  the  C(mrt  says: 

**  The  town  board  was  as  powerless  in  tlie  premis(»s  as 
the  commissioner.  The  statute  limits  and  defines  the  ixnvers 
and  duties  of  town  boards  quite  as  strictly  as  those  of  high- 
way commissions,  and  tlie  acts  of  either  in  excess  of  statu- 
tory authority  are  equally  void." 

The  very  same  language  was  used  in  the  part  of  the  se<»tion 
under  consideration  in  that  case  that  is  found  in  section  208 
(above  quoted)  of  the  present  Highway  Law  except  the  present 
law  uses  the  term  "  town  superintendent "  instead  of  "  commis- 
sioner of  highways." 

Sectiim  04  of  the  Ilighwfiy  Law  reads  in  part  as  follows: 

*' §  04.  Limitations  ok  amoixts  to  be  raised. —  The 
amounts  to  Ik*  rhised  by  tax  upon  the  vote  of  a  town  l>oard, 
as  jirovided  in  this  article,  shall  l)e  subject  to  the  following 

limitations: 

*  ^  *******  * 

2.  Xot  more  than  fifteen  hundred  dollars  shall  1x3  levied 
and  collected  in  any  one  year  in  any  town  for  the  repair  and 
constructicm  of  a  bridge  unless  duly  authorized  by  a  vote  of  a 
town  meeting."  , 

Tn  the  light  of  the  foregoing  opinion  of  the  Court  of  Appeals 
and  the  phraseology  of  those  [)ortions  of  section  04  above  referred 
to,  I  must  advise  you  that  neither  the  town  superintendent  nor 
the  town  board  of  the  town  of  D(*laware,  Sullivan  county,  X.  Y., 
have  the  aurhority  to  expend  more  than  f$l,r)00  for  the  construc- 
tion of  a  new  bridge  upon  a  newly  laid  out  highway  without  being 
authorized  so  to  do  by  a  \o\o  at  a  town  meeting. 
Very  truly  yours, 

EDWAKD  «.  O'MALLEY, 

Attomey-OeneraL 
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Highway  Law  —  Section  GO  —  Cattle  Passes, 

Where  cattle  passes  exist  under  a  license  from  the  town  it  is  not 
necessary  for  State  to  rebuild  or  renew  said  pass.  If  un- 
suited  to  improved  highway,  owner  must  make  provision  for 
reconstruction  under  section  60. 

STATE  OF  NEW  YORK. 

Attorney-Genekal's  Office, 

Albany,  August  16,  1910. 

Hon.  S.  Percy  Hooker,  Chairman,  Department  of  Highways, 
Albany,  X,  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  communi- 
cation of  August  4,  1910,  with  the  accompanying  letter  to  you 
from  your  Bureau  of  Plans  and  Surveys,  in  which  you  ask  for  an 
opinion  as  to  the  rights  of  the  owners  of  cattle  passes  and  the 
duties  and  obligations  of  your  department  in  reference  thereto. 

The  letter  accompanying  your  request  assumes  the  erection  and 
maintenance  of  such  crossings  by  towns,  in  certain  cases,  as  a  part 
of  the  consideration  for  the  land  taken  for  the  highway,  as  to 
which  no  opinion  is  asked.  Attention,  however,  is  particularly 
directed  to  those  cases  where  the  owner,  without  such  considera- 
tion, has  obtained  from  the  town  superintendent  or  his  predecessor 
a  permit  of  some  sort  to  construct  a  cattle  pass  at  the  owner's  ex- 
pense, or  where  a  town  superintendent  has  assumed  the  main- 
tenance of  such  cattle  pass  when  in  reality  he  has  no  justification 
for  doing  so. 

Section  60  of  the  Highway  Law,  headed  *'  Drainage,  sewer 

AND    WATER    PIPES,    CATTLE    PASSES    OR    OTHER    CROSSINGS    IN    THE 

iii(;iiwAYs,"  provides  that  the  town  superintendent  may,  \Vith  the 
consent  of  the  town  board,  upon  the  written  applicati(m  of  any 
resident  of  his  town  or  a  corporation,  grant  permission  for  an 
CA'erhead  or  undergi'ound  crossing  or  to  lay  and  maintain  drain- 
age, sewer  and  water  pipes  undergi'ound  within  the  portion  therein 
described  of  a  town  highway.  If  the  highway  is  a  State  or  county 
highway,  such  permission  shall  be  granted  with  the  consent  of  the 
county  or  district  superintendent  of  the  town  board.     This  section 
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g<K\s  on  to  provide  \\iv  coiulitioiis  upon  which  such  crossings  niav 
ho  construct(*tl  an<l  niaintainfMl  and  how  the  j)orniission  therefor 
may  be  granted  and  revoked. 

It  is,  of  course,  iniiM)ssil)le  to  give  an  opinion  that  will  cover 
every  case  without  knowing  the  precise  facts  involved;  but,  as- 
suming, as  I  am  bound  to  assume  from  the  statement  accompany- 
ing your  request,  that  the  erection  and  maintenance  of  such 
cattle  passes  is  by  ni(»re  suff<»rance  or  by  a  license  that  is  revtx'able, 
it  would  seem  that  it  is  not  necessary  to  make  provisi<m  for  the 
renewal  by  you  of  such  structures  and  that,  in  so  far  as  they  inter- 
fere with  or  are  unsuited  to  the  construction  of  improved  high- 
ways under  State  ai<l,  the  owners  must  make  provisions  for  their 
ree(mstruction  or  repair,  under  section  GO  of  the  Highway  Law 
above  referred  to,  or  must  abandon  them. 

It  would  se(Mn  prudent,  not  only  in  fairness  to  the  parties  main- 
taining such  structures,  but  also  for  the  purpose  of  creating,  so 
far  as  may  be,  an  estopi>el,  in  case  they  shcmld  subsequently  claim 
to  have  Ihh'u  deprived  of  proi)erty  rights,  to  serve  a  notice  sul)- 
stantiallv  as  follows: 


To 


It  appearing  that  you  are  maintaining  across  the  highway 
proposed  to  1h»  improved  in  front  of  and  along  your  prem- 
ises, a  private  cattle  pass  (or  flume  or  other  structure,  as  the 
case  may  l>e)  which  wmII  interfere  with  or  l>e  unsuited  to  the 
])rop()sed  imi)rov(Hl  higlnvay,  and  that  such  occupancy  of  the 
highway  by  you  is  In*  mere  sufferance  or  revocable  license. 

You  are  here! )y  notified  that  if  you  desire  to  maintain 
such  cattle  ])ass  (or  flume,  etc.)  across  the  improved  highway, 
ap])licaii')n  for  such  ])ermission  and  for  the  necessarj'  recon- 
struction or  re[)air  of  such  structure  by  you  must  be  made 
under  section  (10  of  the  Highway  Law;  and  that  in  default 

thereof  within days  tlu^  same  will  1)0  deemetl  to 

be  abandoned  by  you.'' 

Very  truly  yours, 

EDWARD  K.  O'MALLEY, 

Attomey-Gencrah 
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Highway    Law  —  Section    101,    and    Arlicles    V,    VII  —  Slate 

Roads. 

State  aid  to  towns.  Whether  moneys  contributed  for,  may  be 
used  in  construction  of  new  roads  or  for  payment  of  damages 
to  property  owners  by  reason  of  such  construction.  Legisla- 
tion on  subject,  amendments  to  law,  etc. 

STATE  OF  XEW  YOKK. 

Attorney-General's  Office, 

Albany,  Octoher  18,  1910. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  I  received  your  favor  under  date  of  July  14th,  sup- 
plemented by  one  of  August  3rd,  in  which  I  am  asked  several  ques- 
tions in  relation  to  the  construction  of  new  roads  or  highways  laid 
out  under  article  VIII  of  the  Highway  Law,  the  most  important 
of  which  is  the  inquiry,  whether  the  money  paid  by  the  State  to 
the  several  towns  under  the  provisions  of  article  V  of  the  High- 
way Law  and  generally  known  and  referred  to  as  "  State  Aid  " 
can  be  used  for  the  purpose  of  building  or  constructing  new  roads. 

I  am  also  in  receipt  of  a  letter  under  date  of  September  28th, 
written  by  Mr.  Buck,  Assistant  Deputy  Commissfoner,  with  your 
permission,  in  which  reference  is  made  to  section  101  of  the  High- 
way Law,  and  further  examination  by  my  department  is  requested 
of  the  questions  involved  in  your  inquiries  under  dates  of  July 
14th  and  August  3,  1910. 

Inasmuch  as  the  practice  of  giving  State  aid  to  towns  is  of  re- 
cent origin,  it  will  be  useful,  in  arriving  at  a  correct  conclusion, 
to  briefly  trace  the  legislation  upon  that  subject. 

The  first  departure  from  the  old  labor  system  of  working  high- 
ways was  enacted  by  section  53  of  chapter  568  of  the  Laws  of 
1890,  and  it  was  therein  provided  that  any  town  voting  in  favor 
of  the  money  system  could  raise  an  amount  by  tax  that  would  be 
equal  to  one-half  the  value  of  the  commutation  rates  of  the  high- 
way labor  which  was  assessable  under  the  labor  system. 
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This  act  was  ameiuled  by  C'baj>ter  412  of  the  Laws  of  1893,  by 
providing  for  the  exomption  of  villages  from  taxation  for  certain 
highway  purposes  when  any  town  should  adopt  the  money  sytem. 

It  was  again  amended  by  chapter  .'{.")!  of  the  Laws  of  1898,  by 
providing  that  in  such  towns  which  had  adopted  the  money  system 
"*  the  (V)mptroller  should  draw  his  warrant  upon  the  State  Treas- 
urer in  favor  of  the  treasurer  of  the  county  in  which  such  town 
is  situated,  for  an  amoiuit  e<pial  to  ^Tj  per  cent,  of  the  amount  so 
levie<l  in  each  town  *  *  *  to  be  used  by  him  (town  com- 
missioner of  highways)  for  the  repair  and  permanent  improic- 
ment  of  such  hi(jhirays  therein^    *     *     *" 

\W  chaj)ter  \7A)  of  the  Laws  i)f  1902  the  law  was  further 
amended  for  the  same  purpose*  by  providing  that  the  State  aid 
should  l)e  allowed  ^*  for  an  amount  equal  to  50  per  cent,  of  the 
amount  so  levied  in  each  town,''  *  *  *  to  he  used  for  the 
r^parr  and  nnproremeni  of  sncli  highways  therein. 

The  same  act  was  again  amended  by  chapter  228  of  the  Laws 
(.f  19015,  and  by  chapter  1S;5  of  the  Laws  of  1904;  but  the  amend- 
ments are  not  material  to  the  question  under  consideration.  It 
was  again  amen<led  by  chapter  478  of  the  Law^s  of  1904,  by  lim- 
iting the  amount  of  State  aid  that  should  be  paid  to  any  town,  by 
l)roviding  that  the  State  aid  should  not  exceed  in  any  one  year, 
one-tenth  of  one  j)er  centum  of  the  taxable  property  of  such  town, 
ex(H*pt  in  towns  where  the  assessed  valuation  of  the  real  and  per- 
s(mal  property  was  less  than  $1,0(K),()00,  but  in  all  of  the  several 
amendatory  acts  it  was  providtMl  that  the  State  aid  was  to  be  used 
for  the  repair  and  improvement  of  the  highways  of  such  town. 

It  was  found  in  1905  that  so  many  towns  were  taking  advantage 
of  the  provisi(;iis  of  the  several  acts  hereinbefore  referred  to,  and 
S(^  many  county  roads  were  being  improved  and  constructed  under 
the  provisions  of  chapter  115  of  the  Laws  of  1898,  that  a  large 
amount  was  being  drawn  from  the  State  treasury  as  State  aid  for 
the  repair  and  improvement  of  the  highways  in  the  various  towns 
of  the  State  and  for  building  and  constructing  roads  now  known 
as  county  roads,  that  it  would  be  necessary  to  make  provisions  for 
meeting  the  large  drafts  being  made  upon  the  treasury;  and  out 
of  the  conditions  that  existed  at  that  time  was  evolved  the  con- 
stitutional amendment  (►f  1905  and  the  legislation  that  followed  in 
the  interests  of  good  roads  throughout  the  State. 
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After  the  adoption  of  the  amendment  to  the  Constitution  above 
referred  to,  chapter  716  of  the  Laws  of  1907  was  passed,  being 
**An  Act  to  amend  the  Highway  Law,  in  relation  to  State  aid 
in  towns  under  the  money  system,"  which  provided  in  substance 
that  all  towns  voting  in  favor  of  the  money  system  could  receive 
a  certain  amount  of  State  aid,  and  that  **  the  Comptroller  shall 
draw  his  warrant  upon  the  State  Treasurer  in  favor  of  the  treas- 
urer of  the  county  in  which  such  town  is  situated,  for  an  amount 
equal  to  the  amount  of  tax  so  levied  for  the  repair  of  highways  in 
towns  whose  assessed  value  of  real  and  personal  property,  *  *  *. 
The  moneys  collected  under  this  section  and  received  from  the 
State,  as  provided  by  this  section  shall  be  paid  out  by  the  super- 
visor upon  the  written  order  of  the  commissioner  or  commission- 
ers of  highways  for  the  repair  and  permanent  improvement  of 
the  highways  of  the  town  *  *  *.  The  town  board  and  the 
commissioner  or  commissioners  of  highways  shall  together  consti- 
tute a  board  to  determine  under  this  section,  the  amount  of  moneys 
to  be  raised  annually  by  tax  for  the  repair  and  maintenance  of 
highways     *     *     *." 

The  "  monej'  system  "  so  called  had  absolutely  nothing  to  do 
with  the  building  or  construction  of  new  highways,  and  as  the 
legislation  providing  for  the  expenditure  of  State  aid  only  aj)plied 
to  towns  which  had  adopted  or  should  adopt  the  money  system  in 
working  the  highways  and  was  only  granted  to  aid  such  tow^ls  in 
the  repair  and  improvement  of  highways,  it  is  clear  that  down  to 
the  enactment  of  chapter  330  of  the  Laws  of  1908  (present 
Highway  Law)  none  of  the  State  aid  money  could  be  used  or 
appropriated  for  the  building  or  construction  of  new  highways, 
laid  out  by  statute  in  the  various  towns. 

Article  5  of  the  Highway  Law  deals  Avith  the  subject  of  State 
aid.     Section  101  thereof  provides  in  i)art  as  follows: 

^'  There  shall  be  ])aid  by  the  State  to  the  several  towns,  in 
the  manner  hereinafter  provided,  an  amount  based  upon  the 
amount  of  taxes  levied  therein  for  the  repair  and  improve- 
ment of  highways,  sluices,  adverts  and  bridges  having  a  span 
of  less  than  five  feet,  and  to  be  determined  as  follows:  (The 
balance  of  the  secticm  relates  to  the  apportionment  of  the 
State  aid  in  the  several  to\\ms.) 
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Section  10.")  of  the  sanio  law  is  entitled,  "  Ex|>enditure8  for  re- 
pair and  improvement  of  highways,''  and  the  section  reads  in 
part  as  follows : 

"  The  moneys  levied  and  collected  for  the  repair  and  im- 
provement of  highways,  including  sluices,  culverts  and  bridges 
having  a  span  of  lesjj  than  five  feet,  and  the  moneys  received 
from  the  state,  as  providi^d  by  section  one  hundred  and  one, 
shall  1h)  exjK'ndcHl  for  the  repair  and  improvement  of  such 
highways,  sluices,  culverts  and  bridges,  at  such  places  and 
in  su(»h  nuuiner  as  may  be  agreed  upon  by  the  town  board  and 
town  superintendent.'' 

It  will  Ih^  noted  that  the  present  law  uses  the  same  language 
as  the  (dder  statutes,  allowing  towns  under  the  money  system  to 
have  State  aid,  and  it  is  needless  to  say  that  the  money  system 
related  exclusively  to  the  working  and  repair  of  highways,  and 
had  no  relation  whatever  to  the  building  of  new  roads,  laid  out  by 
town  authority.  It  was  first  granted  to  those  towns  which  adopted 
tile  money  system  of  working  their  highways,  and  has  been  con- 
tinued for  that  purj>ose  alone,  and  by  the  new  highway  law  all 
towns  are  brought  under  the  money  system  and  State  aid  is  given 
them  to  ai<l  in  the  repair  and  improvement  of  their  highways,  and 
many  hundred  thousand  dollars  are  expended  annually  by  the 
State  for  that  purpose,  and  if  the  Legislature  had  intended  that 
such  money  could  be  used  for  building  new  highways,  buying 
machinery,  building  bridges,  removing  obstructions  or  any  other 
purpose  than  the  repairs  and  maintenance  of  the  roads,  there 
would  have  been  some  language  employed  or  intimation  given 
that  such  was  its  intention,  and  a  right  to  use  it  for  building  new 
roads  would  have  been  indicated  in  some  way  and  not  allowed  to 
d(»pend  uj)on  doubtful  and  ambiguous  terms. 

The  only  way  that  the  statute  can  be  construed  to  authorize 
the  building  of  new  roads  wMth  the  moneys  known  as  State  aid, 
is  by  giving  the  word  "  improvement "  a  strained  and  unnatural 
construction,  caic  which  is  unwarranted  by  the  word  itself,  the 
manner  in  which  it  is  used,  the  purposes  for  which  it  was  called 
into  use  in  the  first  instance,  and  the  distinction  made  by  the 
Legislature  between  ^*  constructions  of  new  highways  "  and  "  per- 
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manent  improvement  of  existing  highways  "  as  shown  in  section 
48  and  other  provisions  of  the  Highway  Law. 

The  subject  has  been  up  here  in  the  Attorney-Generals  office 
in  both  1904  and  1906,  and  on  both  occasions  the  same  conclusion 
was  reached  that  I  have  been  forced  to  adopt. 

Attorney-General's  Eeport,  1904,  page  308. 

Attorney-General's  Report,  1906,  page  341. 

It  would  be  a  bad  precedent  to  hold  that  the  State  aid  can  be 
diverted  for  the  purpose  of  building  new  town  roads,  for  if  it 
can  be  used  for  that  it  can  be  used  for  buying  machinery,  remov- 
ing ^ow,  building  bridges  or  any  other  purpose  which  the  town 
authorities  might  see  fit  to  use  it  for,  and  thus  defeat  a  very  wise 
scheme  of  the  statute  and  the  intention  of  the  Legislature,  and 
instead  of  having  good  roads,  Kept  in  good  repair,  we  would  have 
no  repairs,  if  there  happened  to  be  a  new  road  or  bridge  to  build 
in  the  town,  and  the  State  Highway  Commission  would  be  power- 
less to  enforce  its  rules  and  regulations  in  reference  to  the  main- 
tenance of  the  town  roads  in  the  town,  and  the  town  superintend- 
ent would  be  unable  to  keep  the  highways  in  order  for  lack  of 
funds. 

It  is  claimed  that  the  language  used  in  section  48  justifies  the 
contention  that  such  money  can  be  used  for  the  building  of  new 
roads,  and  that  part  relied  upon  reads  as  follows: 

"  When  such  work  (building  new  roads)  is  completed  pur- 
suant to  the  terms  of  such  contract,  and  the  plans  and  specifi- 
cations therefor  are  accepted  by  the  district  or  county  super- 
intendent and  town  board,  as  being  in  accordance  therewith, 
the  cost  of  the  work  under  the  contract  shall  be  paid  out  of 
moneys  available  therefor,  in  the  same  manner  as  other  high- 
way expenses." 

It  is  evident  that  to  use  such  moneys  for  building  now  roads 
would  be  in  direct  violation  of  the  above  quoted  portion  of  sec- 
tion 48,  for  the  moneys  raised  for  the  repair  and  im])rovoment  of 
highways,  including  the  State  aid,  are  never  "  available  "  for  the 
construction  of  new  town  roads  and  cannot  be  legally  diverted  to 
any  other  use.  The  different  funds  are  required  to  be  kept  sepa- 
rate by  section  107  of  the  Highway  Law,  also  by  order  of  the 
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State  Highway  Coniniission,  and  a  surplus  in  one  fund  is  not 
available  for  use  in  other  work. 

I  am,  therefore,  of  the  opinion  that  moneys  known  as  '*  State 
aid  "  eannot  1k»  use<l  for  the  building  and  eonstruetion  of  new 
town  roads,  or  for  the  payment  of  damages  awarded  to  land  own- 
ers for  the  laying  out  of  a  new  highway,  or  for  any  other  purpose 
cxeept  the  repair  an<l  improvement  of  the  highways  of  the  town. 

In  reply  to  that  part  of  your  inquiry  as  to  how  the  town  can 
procure  the  necessary  money  to  build  a  highway  **  if  it  eannot 
be  taken  from  the  general  fund  for  repair  and  improvement  of 
highways,'*  I  beg  to  state  that  secti<m  90  of  the  Highway  Law 
requires  the  town  superintendent  to  make  estimates  of  the  amounts 
that  should  Ik*  raised  by  tax  in  the  town  for  the  ensuing  year,  and 
by  subdivision  4:  thereof  he  could  make  an  estimate  and  present 
it  to  the  town  lK)ard  of  the  amount  which  he  deems  necessary 
j-hould  be  raistnl  for  building  a  town  highway  that  has  been  newly 
laid  out.  It  is  certainly  a  miscellaneous  purpose  not  provided 
for  in  any  other  subdivision  of  that  section.  There  is  no  limita- 
tion of  the  amount  that  can  be  raised  for  miscellaneous  purposes 
excei)t  as  it  is  controlled  by  the  public  necessities  of  the  town.  It 
is  also  a  i)urpose  that  can  only  arise  occasionally  in  any  town  and 
is  not  of  annual  recurrence  like  most  of  the  other  purposes  men- 
tioned in  the  act  referred  to. 

The  estimates  above  mentioned  are  then  laid  l)efore  the  town 
board  and  if  it  approves,  the  several  amounts  are  laid  l)efore  the 
board  of  supervisors  and  raiscnl  in  the  same  way  as  other  highway 
I  axes  in  the  town,  but  if  this  method  is  not  deemed  expedient,  and 
if  any  town  board  should  not  feel  that  it  was  authorized  to  raise 
the  amount  as  above  outlined,  a  i)roposition  can  be  submitted  as 
provided  by  section  1)7  of  the  Highway  Law,  to  the  voters  of  the 
town. 

Yours  V(?ry  truly, 

EDWARD  R  O'M ALLEY, 

A  Homey -General. 
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Wujhway  Law  —  iSUfle  and  County  Roads, 
^ot  the  intent  of  chapter  233,  Laws  1910,  to  allow  construction 
of  county  highways  through  cities,  even  to  form  a  connecting 
link.     City  of  Rensselaer  may  not  have  county  road  built 
through  its  streets. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  October  20,  1910. 

lion.  S.  Percy  Hooker,  Chairman  of  State  Highway  Commis- 
sion, Albany,  N,  Y.: 

Dear  Sir. —  After  a  careful  examination  of  section  123  of  the 
Highway  Law,  as  amended  by  chapter  487,  Laws  of  1909,  and  sec- 
tion 137,  as  amended  by  chapter  233,  Laws  of  1910,  I  do  not 
think  it  was  the  intention  of  the  Legislature  to  allow  the  construc- 
tion of  a  county  highway  through  a  city,  even  to  form  connecting 
link  between  other  highways  which  have  been  or  may  be  improved 
under  article  VI  of  the  Highway  Law. 

The  only  provision  I  am  able  to  find  that  could  possibly  be 
construed  as  authorizing  the  construction  of  a  county  highway 
in  a  city  is  found  in  section  123  of  the  Highway  Law,  amended 
by  chapter  487,  Laws  of  1909,  and  upon  a  careful  reading  of 
the  same,  in  connection  wnth  other  provisions  of  the  Highway 
Law,  I  am  of  the  opinion  that  it  was  the  intention  of  the  Legis- 
lature that  the  words  "  unless  it  be  necessary  to  complete  the 
connection  of  such  highway  with  a  highway  already  improved  or 
to  be  improved  under  this  article,"  should  apply  only  to  a  con- 
necting link  through  a  village,  and  does  not  apply  to  a  connection 
to  be  made  through  a  city,  and  in  reply  to  your  inquiry  under 
date  of  October  5th,  I  therefore  advise  you  that  a  county  high- 
way cannot  be  constructed  through  a  street  of  the  city  of  Rens- 
selaer. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

AUomey-General.     • 
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Uifjliiray  1m w  —  Section  r)4-. 

Duty  of  abutting  owners   to  cut  woods  and   brush  and  rcraove 

obstructions  from  highway. 

STATK  OF  XEW  YORK. 

Attokney-Gexkral's  Office, 

Albany,  October  2:»,  1010. 

lion.  S.  Percy  IIookkk,  (luiirtnaH,  State  Illyhirai/  Commission, 
AUmuy,  y,  Y,: 

Doar  Sir.—  1  b(»g  to  aoknowlodgo  rocoipt  of  your  ooinuuuiica- 
tion  of  Soptotnbor  8th,  11)10,  suj>i)loinentod  by  your  further  com- 
niunieation  of  September  19th,  11)10,  relative  to  the  construction 
of  section  54  of  the  Highway  Law. 

^^fy  opinion  is  asked  on  the  following  questions: 

1.  Where  a  highway  has  l)oen  constructed  entirely  across  one 
man's  land,  his  title  extending  to  the  line  fence  and  including  tk* 
roadway,  is  the  obligation  to  cut  the  weeds  and  brush  uixm  b«)th 
sides  of  the  road  upon  him  ? 

2.  In  case  he  refuses,  or  neglects  to  cut  such  weeds  and  the 
work  is  d(me  by  the  town  sui)erintendent,  will  that  portion  of  the 
as.sessment  for  cutting  the  weeds  and  brush  on  the  farther  side,  lit' 
against  such  cwner? 

J].  Assuming  that  the  title  to  the  land  on  cither  side  of  the 
highway  runs  only  to  the  highway  fence  and  includes  no  portion 
(if  the  highway,  is  there  any  questi<m  of  the  duty  of  the  abutting 
owner  to  cut  the  weeds  and  brjish  ? 

The  i)ortion  of  section  54  of  the  Highway  Law  to  which  y(Ui 
direct  my  attention  provides  as  follows: 

"  Tt  shall  be  the  duty  of  the  owner  or  occupant  of  lands 
situated  along  the  highway  to  cut  and  remove  the  noxious 
weeds  growing  within  the  bounds  of  the  highway,  fronting 
such  lands  *  *  *,  Unless  otherwise  directed  by  the 
commission  it  shall  be  the  duty  of  such  owner  or  occupant  to 
cut  and  remove  all  briers  and  brush  growing  within  the 
bounds  of  the  highway,   fronting  such  lands,     *     *     *  it 
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shall  also  he  the  duty  of  such  owner  or  occupant  to  reniovo 
brush,  shrubbery  and  other  obstructions  within  the  bounds  of 
the  highway,  causing  the  drifting  of  snow  upon  said  high- 
way,    *     *     *.'' 

The  section  goes  on  to  provide  that  if  such  owner  or  occupant 
fails  to  cut  or  remove  such  brush,  w-eeds,  etc.,  the  town  superin- 
tendent shall  cause  the  same  to  be  done  and  the  expense  thereby 
incurred  shall  be  paid  out  of  the  moneys  available  therefor,  and 
the  amount  thereof  shall  be  charged  against  such  owner  or  occu- 
pant. 

Section  55  of  the  same  law  provides  that  the  town  superintend- 
ent shall  assess  the  cost  of  cutting  and  removing  weeds,  etc., 
against  the  owner,  occupant  or  company  neglecting  to  perform 
the  duty  imposed  by  the  section  above  referred  to.  The  section 
specifies  the  notice  to  be  given  and  the  various  steps  to  be  fol- 
lowed in  making  such  assessment  and  its  presentation  to  the  board' 
of  supervisors  who  are  to  cause  the  amount  stated  therein  to  be 
levied  against  such  owner,  occupant  or  company;  and  declares 
that  any  uncollected  tax  shall  be  a  lien  upon  the  land  affected. 

Section  54  as  it  now  stands  is  the  outgrowth  of  progressive 
amendment  of  former  laws  until  it  reached  its  present  shape.  The 
statute  was,  at  one  time,  limited  to  a  provision  requiring  the 
owner  or  occupant  of  lands  abutting  on  a  highway  to  cut  all  weeds, 
etc.,  growing  upon  snch  lands  within  the  bounds  of  the  highway. 
A  section  was  subsequently  added  making  it  the  duty  of  the  owner 
of  lands  situated  along  a  highway  to  cut  the  weeds,  etc.,  along  the 
sides  of  the  highway  fronting  his  lands.  The  law  as  declared 
by  these  sections  was  variously  amended,  from  time  to  time.  The 
words  "  growing  upon  such  lands  "  were  omitted  and  the  pro- 
vision was  changed  to  require  of  owners  and  occupants  of  any 
lands  situate  along  a  highway  to  cut  and  remove  all  weeds,  brush, 
et<\,  within  the  bounds  of  the  highway  fronting  such  lands. 

Those  sections  were  consolidated  under  section  54  of  the  High- 
way Law. of  1908,  since  w^hich  time  the  law  has  been  as  it  now 
appears  in  section  54  of  the  present  Highway  Law,  referred  to  by 
you. 
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In  onlcr  to  k**!'})  the*  highways  fret*  from  noxious  weeds  that  may 
spread  and  from  briers  and  brush  that  may  interfere  with  the  free 
use  of  the  highway  and  from  obstructions  that  may  eause  drifting 
snow,  the  State  has  exercised  its  iK)liee  power  by  enacting  that 
certain  persons,  for  their  own  and  the  general  good,  shall  be 
charg(»d  with  the  duty  of  cutting  down  and  removing  such  weeds, 
brush,  etc.  The  persons  selected  are  those  who,  from  the  situa- 
tion of  the  lands  owned  or  o<»cupied  by  them,  have  the  power 
and  ability  to  jHTform  this  work  with  the  promptness  and  con- 
venience which  the  IxMietit  of  the  community  rcijuires.  It  is  made 
the  duty  of  the  owner  or  occupant  of  lands  situated  along  the  high- 
way to  cut  the  weeds,  etc.,  growing  within  the  boutids  of  the  high- 
way fronting  on  such  lauds.  By  the  statute  it  seems  that  the 
question  of  ownership  of  the  fee  of  any  part  of  the  highway  does 
not  necessarily  enter  into  the  consideration.  The  duty  is  im- 
posed u{)on  him  whose  land  lies  along  the  highway,  whether  his 
title  to  such  land  includes  the  entire  width  of  the  highAvay  or 
whether  he  owns  to  the  center  of  the  highway  only  or  whether  he 
luns  only  to  tlu^  highway  fena*.  aiid  has  no  fee  in  any 
part  of  the  land  included  in  the  highway.  Such  duty  is  like- 
wise laid  upon  the  occu])ant  of  such  lands  equally  with  the  owner. 
Moreover,  the  cutting  and  removing  is  not  restricted  to  the  weeds, 
brush,  etc.,  on  one  side  of  the  roadway,  but  extends  to  those  grow- 
ing within  the  l>ounds  of  the  highway. 

In  view  of  the  foregoing  I  answer  your  first  and  second  ques- 
tions above  set  forth  in  the  affirmative  and  also  give  it  as  my  opin- 
ion that,  upon  the  assumption  contained  in  your  third  question,  the 
duty  is  likewise  imposed  upon  the  abutting  owner  to  cut  the 
wc^ds  and  brush. 

The  intelligent  enforcement  of  the  statute  lies  with  the  town 
superintendent  as  to  whether,  under  the  circumstances,  he  shall 
require  any  owner  or  occupant  to  cut  and  remove  the  weeds,  brush, 
etc.,  on  both  si(l<\s  of  the  highway. 

Respectfully  yours, 

EDWARD  R.  O'MALLET, 

Attomey-Oeneral, 
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Highways, 
Construction  of  storm  sewer  by  State  contractor  under  the  tracks 
of  the  New  York  Central  Railroad  at  Albany  street,  Her- 
kimer. Additional  expenditure  of  $7.80  by  railroad  company 
for  alleged  shoring  or  props  not  furnished  by  contractor,  not 
a  proper  charge  against  the  State. 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  November  2,  1910. 

Hon.  Robert  Earl,  State  Highway  Commission,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  favor  of 
the  11th  instant.  I  am  also  in  receipt  of  a  letter  from  Alexander 
S.  Lyman,  general  attorney  for  the  X.  Y.  C.  &  II.  R.  R.  Co., 
relating  to  the  same  subject,  by  which  I  am  informed  that  last 
summer  a  contractor  of  the  State,  James  W.  Johnson,  was  given 
permission  by  the  above  company  to  construct  a  storm  sewer  under 
the  tracks  of  the  company  in  Albany  street,  Herkimer,  which 
necessitated  an  expenditure  of  $7.80  on  the  part  of  the  company 
to  support  its  tracks,  during  the  work  for  which  they  ask  reim- 
bursement, and  I  am  requested  to  advise  you  whether  the  above 
amount  is  a  proper  charge  against  the  State,  or  not. 

I  take  it  that  it  became  necessary  in  the  construction  of  the  road 
in  question  to  provide  an  outlet  for  water  that  accumulated  upon 
or  along  the  street  in  times  of  storm,  and  that  the  most  practicable 
way  to  dispose  of  it  was  to  carry  it  under  the  company's  line,  that 
permission  was  given  by  the  company,  and  the  sewer  was  accord- 
ingly constructed. 

It  appears  that  during  the  work  the  support  provided  by  the 
contractor  was  not  regarded  as  absolutely  safe  and  sufficient  by 
the  company,  and  that  it  caused  some  additional  timbers  or  props 
to  be  put  into  position  for  the  purpose  of  strengthening  its  roadbed, 
and  expended  for  that  purpose  the  aforesaid  sum  of  $7.80. 

Under  these  conditions  I  think  it  very  clear  that  under  the  prin- 
ciple laid  down  in  the  cases  of  Interborough  R.  T.  Co.  v.  Gal- 
lagher, 44  Misc.  536,  affirmed  in  96  App.  Div.  632;  Brooklyn  EL 
24 
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R.  R.  Co.  V.  City  of  Brooklyn,  2  App.  Div.  98,  the  New  York 
Central  &  H.  R.  R.  R.  Co.  must  stand  the  additional  expense  made 
necessary  by  the  work  of  putting  in  the  storm  sewer,  and  I  there 
fore  advise  you  that  the  State  is  not  liable  to  the  company  for 
$7.80  referred  to. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral^ 


Highway  Law  —  State  and  County  Roads. 

Right  of  State  Highway  Commission  to  regulate  the  use  of  trac- 
tion engines  in  hauling  stone,  etc.,  over  the  public  highways^ 
by  restricting  weight  of  loads. 

(See  opinion  July  13,  1909,  p.  654,  Report.) 

STATE  OF  NEW  YORK. 

Attorney-Gexeral's  Office, 

Albany,  December  16,  1910. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission 
Albany,  N.Y.: 

Dear  Sir. —  In  reply  to  your  favor  of  August  18th  relating  ta 
proposed  rules  and  regulations  restricting  use  of  traction  engines 
hauling  heavy  loads  of  stone  over  State  and  county  highways,  I 
beg  to  state  that  I  think  the  rule  submitted  would  be  a  discrimina- 
tion against  the  use  of  the  public  highways  by  persons  or  particjj 
desiring  to  use  traction  engines,  as  it  absolutely  prohibits  them 
from  traveling  over  the  State  and  county  roads  with  traction 
engines  except  to  pass  from  one  site  of  work  to  another,  thereby 
depriving  a  certain  class  of  the  liberty  which  the  Constitution 
guarantees  to  all  persons,  but  as  stated  in  a  former  opinion  under 
date  of  July  13,  1909,  I  think  you  have  the  right  to  regulate  the 
use  of  the  road  by  limiting  the  weight  of  loads  to  be  drawn  over 
or  upon  the  same. 

Would  not  a  notice  similar  to  the  following  answer  every  pur- 
pose? 
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"Any  person  using  a  traction  engine  upon  any  state  or  county 
highway  for  the  purpose  of  drawing  heavy  loads  is  hereby  pro- 
hibited from  carrying  along  or  upon  such  roads  any  loads  of 

greater  weight  than tons,  upon  a  single  cart,  wagon,  truck  or 

other  vehicle;  and  the  tires  of  all  such  loaded  vehicles  shall  be  at 
least  eight  inches  wide.  All  stone  scattered  along  the  route  of  such 
highways  by  persons  using  the  same  shall  be  cleaned  up  and 
removed  by  the  person,  firm  or  corporation  under  whose  employ- 
ment the  same  were  scattered.  All  persons,  firms,  contractors  or 
corporations  using  the  State  and  county  highways  for  hauling  or 
drawing  heavy  loads  along  or  over  the  same  will  be  required  to 
repair  the  same  if  it  is  injured  by  such  use,  and  will  be  held  liable 
for  all  damages  which  may  be  occasioned  to  such  State  or  county 
highways  by  the  use  thereof  for  the  purposes  above  specified." 

I  think  the  above  or  something  along  those  lines  would  be  only 
a  reasonable  regulation  which  the  courts  would  uphold,  and  at  the 
same  time  might  be   a  sufficient   remedy  for   the  trouble   com-  , 
plained  of. 

I  would  also  suggest  that  in  the  future  a  provision  or  covenant 
be  incorporated  in  your  contracts  to  the  effect  that  the  contractor 
shall  not  draw  any  of  the  material  over  or  along  a  State  or  county 
highway  with  a  traction  engine.  Such  a  provision  would  probably 
be  more  salutary  than  the  promulgation  of  any  rule  or  regulation 
you  may  make,  but  it  could  only  be  made  to  apply  to  future  con- 
tracts. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 
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Highway  Law  —  Chapter  247,  Laws  1910  —  Staie  and  County 

Boads, 

Supplemental  contracts.  Effect  of  repeal  of  certain  provisions  of 
Highway  Law  upon  contracts  for  roads  made  previous  to 
such  rej)eal,  and  also  where  such  surveys  and  estimates  were 
made  and  resolution  passed  by  hoard  of  supervisors,  but  eon- 
tract  not  let  until  after  said  act  became  a  law. 

STATE  OF  XEW  YORK. 

Attorney-Gexer.vl's  Office, 

Albany,  December  19,  1910. 

Hon.  S.  Percy  Hooker,  Chairman,  State  Highway  Commission, 
Albany,  N.Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  I7th  inst., 
asking  for  my  opinion  as  to  the  effect  which  the  amendment  and 
repeal  of  certain  provisions  of  the  Highway  Law,  made  by  chapter 
247  of  the  Law^s  of  1910,  will  have  upon  supplemental  contracts 
relating  to  roads  for  the  construction  of  which  contracts  have  been 
made  previous  to  such  repeal ;  and  also  what  effect  such  act  woiild 
have  upon  the  construction  of  roads  where  the  initiatory  steps  had 
been  taken,  surveys  and  estimates  made,  and  the  final  resolution 
passed  by  the  boards  of  supervisors,  but  contract  not  let  until  after 
the  time  when  such  act  took  effect.  I  have  also  received  an  inquiry 
from  the  Comptroller  under  date  of  December  10th,  asking  for  an 
opinion  as  to  the  effect  of  such  act  on  supplemental  contracts 
(which  subject  is  involved  in  your  first  inquiry),  and  I  will  there- 
fore answer  both  inquiries  in  this  communication. 

By  chapter  717  of  the  Laws  of  1907,  it  w^as  provided  that  boards 
of  supervisors  were  authorized  to  adopt  final  resolutions  approving 
plans,  specifications,  etc.,  for  construction  of  roads  within  their 
counties,  and  to  either  appropriate  and  make  immediately  avail- 
able the  county's  and  town's  shares  of  the  expense  of  such  road,  or 
it  could  request  the  State  to  advance  the  entire  cost  of  the  work 
in  the  first  instance,  and  charge  the  county  and  town  annually  each 
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year  for  a  period  of  fifty  years  v/ith  such  an  amount  as  would  at 
the  end  of  that  time  repay  the  State  .the  amount  so  advanced  with 
interest. 

The  same  provisions  were  substantially  contained  in  chapter  33 
of  the  Laws  of  1908  (new  Highway  Law)  and  were  re-enacted  in 
the  Consolidated  Laws  of  1909. 

By  the  aforesaid  chapter  247  of  the  Laws  of  1910  several  sec- 
tions of  the  Highway  Law  were  amended  and  some  portions  re- 
pealed and  that  part  of  the  statute  which  provided  for  the  payment 
of  the  entire  expense  of  construction  of  county  roads,  by  the  State 
in  the  first  instance  and  the  charging  back  of  the  county's  and 
town's  share  thereof  upon  such  municipalities  was  repealed,  and  the 
boards  are  now  required  to  appropriate  and  make  immediately 
available  the  county's  and  town's  share  of  the  cost  thereof.  This 
act  took  effect  May  6,  1910. 

It  now  appears  that  in  several  instances  contracts  have  been  let 
for  the  construction  of  highways  and  the  boards  of  supervisors 
availed  themselves  of  the  privilege  given  them  by  the  statute  to. 
have  the  entire  amount  paid  in  the  first  instance  by  the  State,  and 
while  the  work  was  in  process  of  construction  it  was  deemed  ex- 
pedient to  make  some  changes  in  the  original  contracts,  and  since 
May  6,  1910,  supplemental  contracts  have  been  made  in  relation 
to  some  roads  which  in  some  instances  involved  an  additional 
expenditure. 

In  all  such  cases  the  parties  are  not  affected  by  the  changes  made 
by  the  enactment  of  the  last  aforesaid  act,  and  the  additional  ex- 
penses caused  by  such  supplemental  contracts  should  be  paid  in  the 
first  instance  by  the  State  and  charged  back  against  the  county  and 
town  as  provided  by  the  statute  before  such  changes  were  made. 

The  statute  as  it  stood  before  chapter  247  took  effect,  when  acted 
upon  by  the  board  of  supervisors  before  such  change  was  made 
created  contractual  relations  between  the  State  and  the  counties 
and  towns  which  could  not  be  changed  or  impaired  by  subsequent 
enactment.  The  respective  parties'  rights  became  vested  upon  the 
execution  of  the  original  contract,  and  both  parties  had  the  right 
to  rely  upon  the  continuance  of  their  contractual  relations,  not  only 
in  reference  to  such  original  contract  but  in  reference  to  all  sup- 
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plemental  contracts  relating  to  the  same  work  and  the  same  could 
not  be  abrogated  by  later  legi:?lation. 

Cooley  on  Constitutional  Limitations,  p.  238. 

Peoi)le  ex  rel.  Fountain  v.  Supervisors  of  Westchester, 

4  Barb.  04,  cited  with  approval  in  Van  Dyke  v. 

McQuade,  80  X.  Y.  3IS,  at  49. 
Close  V.  Patten,  2  Misc.  1. 
Benson  v.  The  Mayor,  etc.,  10  Barb.  223. 
Louisiana  v.  Police,  111  U.  S.  710. 
Edwards  v.  Kerzay,  Ot)  U.  S.  o95. 

In  reference  to  those  roads  in  which  no  contracts  have  been 
awarded,  prior  to  May  0,  1910,  but  where  resolutions  have  been 
passed  by  the  board  of  supen-isors,  surveys  and  estimates  made  by 
State  Enginec^r  or  Highway  Commission,  and  plans  approved  by 
the  board  of  suj^ervisors,  providing  for  the  State  to  advance  the 
entire  cost  in  the  first  instance,  the  law  is  not  so  clear.  It  is  pro- 
vided by  section  128  of  the  Highway  Law  in  part  as  follows: 

^'  When  a  board  of  supervisors  has  once  adopted  a  resolution 
providing  for  the  construction  or  improvement  of  a  highway 
I  or  a  section  thereof  in  accordance  with  such  plans  and  speci- 
I  fications,  no  resolution  thereafter  adopted  by  such  board  shall 
rescind  or  amend  such  prior  resolution  either  directly  or  indi- 
rectly, excepting  under  the  advice  and  with  the  consent  of  the 
commission."  ^' 

It  is  also  specified  by  chapter  247  id.,  that  where  a  final  resolu- 
tion has  been  previously  adopted,  providing  for  a  payment  in  the 
first  instance  of  the  entire  expense  of  the  construction  of  a  road  by 
the  State,  that  the  board  of  supervisors  may  adopt  a  resolution 
rescinding  and  changing  the  former  resolution  so  as  to  provide  for 
the  appropriation  of  the  county's  and  town's  shares,  and  make  the 
same  immediately  available,  and  then  as  a  part  of  the  same  section 
we  find  the  following:  "  If  such  prior  resolution  shall  not  be  so 
rescinded  it  shall  have  the  same  force  and  effect  which  it  had 
prior  to  the  amendment  of  this  section." 

I  think  it  is  clear  from  the  sentence  last  above  quoted,  that  the 
Legislature  intended  that  in  all  cases  where  the  final  resolution 
had  been  adopted  by  the  board  requiring  payment  of  the  whole 
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amount  by  the  State  in  the  first  instance  that  it  should  be  carried 
through  according  to  such  resolution  unless  the  board  voted  a 
change  to  the  other  plan,  and  such  an  intention  would  be  in  keep- 
ing with  the  case  hereinbefore  cited. 

I  am  therefore  of  the  opinion  that  all  roads  being  constructed, 
or  that  may  hereafter  be  constructed  under  a  resolution  adopted 
prior  to  May  6,  1910,  providing  that  the  whole  expense  shall  in 
the  first  instance  be  paid  by  the  State,  will  have  to  be  carried 
through  and  payments  made  in  that  way,  unless  the  resolution  is 
changed  as  provided  by  chapter  247. 
Yours  truly, 

EDWAED  E.  O'MALLEY, 

Attomey-GeneraL 


OPINIONS  RENDERED  THE  STATE  COMMISSION  ON 
NEW  PRISONS. 


Prison   Law  —  Chapter   447,    Laws    1909  —  Contracts  —  State 

Prisons, 

Erection  prison  at  Sing  Sing.  Appropriation  by  Legislature  for 
$2,220,000,  and  making  but  $500,000  of  such  amount  avail- 
able, is  constitutional  even  though  the  contract  incurs  expendi- 
ture exceeding  the  $500,000  —  and  supersedes  section  35, 
State  Finance  Law.  State  Constitution,  article  III,  section 
21,  forbids  appropriations  being  made  by  the  Legislature 
which  are  not  available  within  two  years  after  passage  of  act. 

STATE  OF  NEW  YOEK. 

Attoeney-General's  Office, 

Albany,  Jantmry  24,  1910. 

Hon.    Geokge    McLaughlin,    Secretary,    Commission   on   New 
Prisons,  Capitol,  Albany,  N.  Y.: 
Dear  Sir. —  I  have  your  letter  of  the  24th  inst.,  in  which  you 
request  my  opinion  on  the  following  questions : 
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You  state  that  by  section  2  of  chapter  447,  Laws  of  1909,  your 
commission  was  authorized  to  let  a  contract  for  the  erection  and 
completion  of  a  prison  plant  to  take  the  place  of  Sing  Sing,  at  a 
cost  not  exceeding  $2,200,000,  and  made  the  sum  of  $500,000,  of 
such  amount  available  at  once  but  made  no  appropriation  for  tho 
additional  expenditure  authorized. 

You  ask  two  questions  —  first,  whether,  in  my  judgment,  these 
provisions  are  in  constitutional  form,  that  is,  whether  or  not  the 
Legislature  can  authorize  a  contract  incurring  an  expenditure 
exceeding  the  amount  of  the  appropriation  made  available  to  meet 
the  expenditure,  and,  second,  whether  the  Legislature  could  appro- 
priate the  whole  amount,  making  one-third  available  the  first  year 
after  the  act  took  effect,  one-third  the  second  year,  and  onethird 
the  third  year,  or  whether  all  of  such  appropriation  must  be  made 
available  within  two  years  after  the  passage  of  the  act. 

I  have  carefully  examined  the  act  in  question,  and  in  my  opinion 
the  first  question  must  be  answered  in  the  affirmative.  The  only 
provision  preventing  a  contract  being  made  in  excess  of  the  amount 
appropriated  is  found  in  section  35  of  the  State  Finance  Law. 
This,  not  being  a  constitutional  requirement,  may  be  superseded 
by  the  Legislature  in  any  particular  case.  Section  2,  chapter  447, 
Laws  of  1909,  specifically  authorizes  entering  into  such  a  contract 
and  therefore,  to  that  extent,  supersedes  the  general  provision  of 
the  Finance  Law  above  referred  to. 

Upon  the  second  point  I  must  advise  you  that  under  the  Con- 
stitution it  would  be  impossible  for  the  Legislature  to  appropriate 
the  amount  for  this  purpose,  making  the  same  available  more  than 
two  years  after  the  passage  of  the  act.  The  Constitution  provides, 
in  article  III,  section  21: 

"  Appeopriatiox  BILT.S. —  §  21.  Xo  money  shall  ever  be 
paid  out  gf  the  treasury  of  this  state,  or  any  of  its  funds,  or 
any  of  the  funds  under  its  management,  except  in  pursuance 
of  an  appropriation  by  law^ ;  nor  unless  such  payment  be  made 
within  two  years  next  after  the  passage  of  such  appropriation 
act;     *    *    *." 
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Under  the  foregoing  provision  it  is  clear,  in  my  opinion,  that  no 
appropriation  can  be  made  by  the  Legislature  which  is  not  avail- 
able within  two  years  after  the  date  of  the  passage  of  the  act. 
Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


State  Prisons  —  Great  Meadow  Prison. 
Appropriation  of  $738,000  by  chapter  65,  Laws  of  1910.  Plans 
by  State  Architect  for  construction  of  prison.  Adoption  by 
Commission  on  Xew  Prisons  of  certain  changes  in  plans  in- 
creasing expense  beyond  amount  appropriated.  Where  ap- 
propriation for  work  may  be  exhausted  before  completion 
such  plans  should  be  agreed  upon  as  will  bring  the  entire 
work  within  the  appropriation,  or  the  matter  should  be  pre- 
sented to  the  Legislature  for  further  appropriation. 

(See  opinion  December  13,  1910.) 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  June  10,  1910. 

George  McLAruiiLix,  Esq.,  Secretary,  Commission  on  New 
Prisons,  Albany,  X.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  letter  of 
May  26,  1910,  asking  my  opinion  concerning  the  appropriation  for 
the  Great  Meadow  prison. 

Your  communication  refers  to  chapter  65  of  the  Laws  of  1910, 
which  appropriates  $738,000  for  buildings  at  this  prison  site. 
You  call  attention  to  the  statute  which  appropriates  this  sum 

"  for  completing,  equipping  and  furnishing  the  buildings 
now  in  course  of  construction  at  the  Great  Meadow  prison  in 
accordance  with  the  provisions  of  chapter  four  hundred  and 
fifty-nine  of  the  laws  of  nineteen  hundred  and  nine,  including 
the  completion,  equipment  and  furnishing  of  the  north  wing 
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and  the  cell  house,  to  provide  accoiuinodations  for  not  less 
than  six  hundred  prisoners;  and  for  the  construction  and 
equipment  and  furnishing  of  the  cage,  connecting  corridors, 
laundry  and  bath-house,  mess  hall,  kitchen,  bakery,  store 
house,  powerhouse  and  punishment  prison,  including  beating, 
lighting  and  plumbing  of  the  same;  and  for  a  permanent 
sewage  disposal  system." 

This  act  also  provides  that  the  plans  for  the  above  structure 
shall  be  prepared  by  the  State  Architect  and  be  subject  to  the 
approval  of  the  Commission  on  New  Prisons  and  also  of  the  State 
Commission  of  Prisons. 

It  appears  from  your  letter  and  also  from  facts  presented  to  me 
by  the  State  Architect  that,  since  the  appropriation  act  above 
quoted  was  passed,  some  of  the  members  of  the  Commission  on 
New  Prisons  have  been  considering  the  advisability  of  adopting 
changes  in  the  j)lans  which  will  increase  the  cost  of  the  work, 
possibly  beyond  the  amount  appropriated.  It  seems  that  at  the 
time  the  sum  of  $738,000  was  decided  upon,  these  changes  in  con- 
struction had  not  been  contemplated  either  by  the  Legislature  or 
by  the  persons  who  had  in  charge  the  computation  of  the  estimates 
of  the  cost  of  the  proposed  work. 

The  question  presented  is  this :  Assuming  these  changes  in  the 
plans  will  absorb  the  whole  appropriation  without  finishing  the 
work,  can  it  legally  be  begun  and  the  appropriation  exhausted 
without  bringing  to  a  final  completion  all  the  work  specified  in 
the  act  ? 

As  to  the  construction  of  the  north  wing,  it  seems  clear  that  the 
Legislature  intended  that  this  particular  part  of  the  work  should, 
in  any  event,  be  constructed  within  the  appropriation.  Your 
attention  is  called  to  the  fact  that  the  act  uses  the  words  "  com- 
J)leting  "  and  ^'  completion  "  when  speaking  of  the  north  wing  and 
of  the  buildings  already  in  course  of  construction.  It  specifies 
that  the  money  is  appropriated  for  the  completion  of  the  north 
wing  to  provide  for  six  hundred  prisoners.  Therefore,  there 
seems  to  be  no  doubt  that  the  north  wing  must  be  fully  completed, 
equipped  and  furnished  with  the  money  appropriated  by  this  act. 

As  to  the  remaining  buildings  and  structures,  the  question  is 
not  so  readily  answered.     In  many  contingencies  it  is  lawful  and 
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proper  to  expend  an  appropriation  on  a  public  work  without  com- 
pleting it.  Unforeseen  difficulties  often  arise  involving  additional 
expense.  Conditions  occur  which  are  impossible  to  forecast  and 
expenditures  become  necessary  which  cannot  be  previously  esti- 
mated. On  this  account  it  probably  cannot  be  said  that  it  is 
unlawful  to  exjjend  any  of  this  money  until  such  a  time  as  it  can 
be  definitely  determined  that  the  work  could  be  wholly  finished 
within  the  appropriation. 

But,  when  it  is  planned,  at  the  outset,  to  begin  the  construction 
•of  a  public  work  in  such  a  manner  as  will  exhaust  the  appropriation 
without  completing  the  work,  another  question  arises.  In  my 
judgment  such  a  procedure  would  be  contrary  to  the  intent  of  the 
statute.  This  conclusion  may  not  be  altogether  free  from  doubt, 
but  it  is  strongly  fortified  by  the  principles  of  public  policy.  If 
♦doubt  exists  in  the  interpretation  of  a  statute,  that  doubt  may  and 
^should  be  resolved  in  favor  of  that  interpretation  which  is  sup- 
ported by  a  wise  and  sound  public  policy,  concerning  which,  in  this 
instance,  there  can  be  no  uncertainty. 

Whatever  might  be  held  to  be  the  technical  effect  of  the  statute, 
Unquestionably  the  Legislature  supposed,  when  it  appropriated 
$738,000,  that  this  sum  was  in  fact  sufficient  to  complete  the 
buildings  and  structures  specified  in  the  act. 

In  view  of  the  foregoing  considerations  my  conclusion  is  that 
plans  should  be  agreed  upon,  if  possible,  under  which  the  whole 
work  can  be  done  within  the  appropriation.  If  such  plans  can  not 
l)e  agreed  upon,  then  the  difficulty  should  be  presented  to  the  Legis- 
lature, the  members  of  which  should  be  given  to  understand  that 
the  money  they  had  voted  for  this  work  was  inadequate  for  a 
proper  construction  of  it.  Then  intelligent  and  definite  action 
could  be  taken  by  the  Legislature  in  the  premises,  and  the  officers 
charged  with  the  duty  of  constructing  this  work  could  act  accord- 
ingly. 

Yours  respectfully, 

EDWAKD  K.  O'MALLEY, 

Attorney-General, 

\ 


Digitized  by  VjOOQIC 


748  RhPoRT    OF    THE    ATTORXET-GtXrRAU 

Staff  Commis^on  of  Prisons, 

Right  of  to  in^j>0(»t  and  a[)prove  plan?  for  the  erection  of  a  building 

as  part  of  the  New  York  City  Reformatory,  at  Hart's  Island. 

STATE  OF  NEW  YORK. 

Attobxey-General's  Office, 

Albany,  August  20,  1910. 

George  MrLAroHLiN,  Esq.,  Secretary,  State  Commission  of 
Prisons,  Albany,  A\  1'.: 

Dear  Sir. —  I  have  Ix^en  requested  by  your  commission  to  express 
my  opinion  as  to  whether  or  not  plans  for  the  erection  of  a  build- 
ing as  part  of  the  New  York  City  Reformatory  at  Hart's  Island 
may  be  lawfully  ado[)te(l  without  the  approval  of  your  commission. 

The  Hart's  Island  institution  is  now  known  as  the  Xew  York 
City  Reformatory  of  Misdemeanants,  and  to  it  the  courts  may 
commit  male  i)ersons  between  the  ages  of  sixteen  and  thirty  years^ 
convicted  of  crimes  other  than  fehmies.  (Greater  X.  Y.  Charter, 
section  r>l)S.) 

The  Constitution  says  (article  VIII,  section  11)  that  the  Legis- 
lature shall  provide  for  a  State  Commission  of  Prisons  which  shall 
visit  and  inspect  all  institutions  used  for  the  detention  of  sane 
adults  charged  with  or  convicted  of  crime,  or  detained  as  witnesses 
or  debtors.  Accordingly,  the  Legislature  has  enacted  the  Prison 
Law,  section  4(5  of  which  is  as  follows: 

**  Section  4(5.  General  powers  and  duties  of  commis- 
sion.—  The  state  comniission  of  prisons  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged 
with  or  convicted  of  crime,  or  detained  as  witnesses  or  debtors* 
excepting  such  reformatories  as  are  subject  to  the  visitation 
and  inspection  of  the  state  board  of  charities;  and  shall: 
1.  Aid  in  securing  the  just,  humane  and  economic  administra- 
tion of  all  institutions  subject  to  its  supervision.  2.  Advise 
the  officers  of  such  institutions  or  in  control  thereof  in  the  per- 
formance of  their  official  duties.  3.  Aid  in  securing  the  erec- 
tion of  suitable  buildings  for  the  accommodation  of  the  in- 
mates of  such  institutions,  and  approve  or  reject  plans  fo^ 
their  construcdon  or  improvement.     *     *     *  " 
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The  Prison  Law  further  invests  the  commission  with  powers  of 
visitation,  inspection  and  investigation,  and,  in  section  48,  pro- 
vides that,  after  investigation  if  it  appears  that  inadequate  pro- 
vision for  the  sustenance,  clothing,  care,  supervision  and  other 
necessary  conditions  suitable  for  the  well  being  of  the  inmates  is 
not  furnished,  the  commission  "  may  apply  for  an  order  of  the 
Supreme  Court,  directed  to  the  proper  superintendent,  commis- 
sioner, agent  and  warden,  manager,  keeper  or  other  officer  of  such 
institution  or  in  control  thereof,  requiring  him  to  modify  such 
treatment  or  apply  such  remedy,  or  both,  as  shall  therein  be 
specified." 

The  reformatory  in  question  is  clearly  an  institution  used,  in 
part  at  least,  for  the  detention  of  adult  males  charged  with  or  con- 
victed of  crime,  and  is  within  the  jurisdiction  and  under  the  super- 
vision of  the  Commission  of  Prisons.  The  discretion  vested  in  the 
commission  to  approve  or  reject  plans  must  be  exercised  reasonably 
and  properly.  If  so  exercised,  application  may  be  made  to  the 
court  to  direct  that  such  decision  by  the  commission  be  heeded  by 
those  in  charge  of  the  institution. 

It  appears  to  be  the  intent  of  the  law  to  provide  an  adequate  and 
imiform  supervision  of  the  construction  and  maintenance  of  penal 
institutions.  From  the  foregoing  considerations  and  in  view  of 
the  express  provisions  of  the  statute,  I  am  of  the  opinion  that  the 
plans  for  the  improvement  of  this  institution  are  subject  to  the 
approval  of  the  Prison  Commission  before  they  may  be  carried  out. 

I  have  carefully  examined  the  opinion  of  the  corporation  counsel 
of  Xew  York  city,  in  which  he  reaches  a  contrary  conclusion,  but 
although.I  recognize  the  force  of  his  reasoning  I  am  unable  to  agree 
with  his  conclusions.  The  decision  of  the  Appellate  Division, 
Third  Department,  in  People  v.  Brannan,  upon  which  he  relies, 
held  merely  that  Bellevue  Hospital  was  not  an  almshouse,  and 
therefore  not  subject  to  the  jurisdiction  of  the  State  Board  of 
Charities. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Aiiorney-General. 


Digitized  by  VjOOQIC 


750  Report  op  TiIe  Atto&Ney-General. 

State  Prisons  —  Great  Meadow  Prison. 
Construction  of  dormitory  building.  Authority  of  Commission  on 
Xew  Prisons  to  allot  additional  sum  of  $18,000  from  the 
appropriation  made  by  chapter  65,  Laws  of  1910,  for  pay- 
ment for  extra  work.  Provisions  of  supply  bill  and  State 
Finance  Law  do  not  conflict. 

(See  opinion  June  10,  1910.) 

STATE  OF  XEW  YORK. 

Attobnet-General's  Office, 

Albany,  December  13,  1910. 

To  the  Honorable,  Commission  on  Neiv  Prisons,  Albany,  N.  Y,: 

Gentlemen. —  I  am  in  receipt  of  your  letter  of  December  3, 
1910,  wherein  you  state  that  on  May  3,  1910,  the  dormitory  build- 
ing then  in  course  of  construction  at  Great  Meadow  Prison  settled ; 
that  immediate  action  was  necessary  and  was  taken  to  shore  up  the 
building  and  to  protect  it  from  further  settlement  and  damage,  to 
repair  the  damage  done  by  the  settlement,  to  restore  the  wall  to  its 
proper  position  and  place  under  it  such  extra  foundations  as  were 
necessary  to  hold  the  wall  in  place;  that  this  matter  was  reported 
to  the  Legislature  and  an  item  of  $25,000  placed  in  the  supply  bill 
just  before  adjournment,  for  constructing  extra  foundations  and 
repairing  the  dormitory  building;  that  the  State  Architect  reports 
to  your  commission  that  the  time  was  too  short  to  give  a  sufficient 
opportunity  to  make  a  survey  of  the  damages  and  a  correct  estimate 
of  the  amount  that  would  be  required  to  repair  the  same  *  ♦  * 
and  that  a  subsequent  examination  of  the  underlying  soil,  made  by 
an  expert  employed  by  him,  showed  that  the  conditions  demanded 
more  extensive  renewals  of  the  foundations  than  it  was  at  first 
thought  necessary;  that  the  additional  $25,000  became  available 
June  18,  1910,  and  that  at  that  time  work  had  been  done  to  repair 
this  damage  to  the  amount  of  $18,970 ;  that  the  State  Architect 
now  estimates  that  the  total  cost  of  this  work  will  amount  to 
$43,772,05,  and  that  the  work  is  practically  completed. 
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You  ask  the  opinion  of  this  office  as  to  whether  your  commission 
has  authority  to  approve  of  the  allotment  of  $18,000  from  th^ 
appropriation  of  $738,000,  made  by  chapter  65  of  the  Laws  of 
1910,  for  the  purpose  of  paying  for  this  additional  work,  which 
amount  is  needed  over  and  above  the  $25,000  provided  for  in  the 
supply  bill. 

Chapter  65  of  the  Laws  of  1910  provides: 

"  Section  1.  The  sum  of  seven  hundred  and  thirty-eight 
thousand  dollars  ($738,000),  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated  out  of  any  moneys  in  the 
treasury  not  otherwise  appropriated,  for  completing,  equip- 
ping and  furnishing  the  buildings  now  in  course  of  construc- 
tion at  the  Great  Meadow  prison,  in  accordance  with  the  pro- 
visions of  chapter  four  hundred  and  fifty-nine  of  the  laws  of 
nineteen  hundred  and  nine,  including  the  completion,  equip- 
ment and  furnishing  of  the  north  wing  of  the  cell  house,  tq 
provide  accommodation  for  not  less  than  six  hundred 
prisoners;    *    *    *." 

*'  §  2.  Plans  and  specifications  for  the  work  herein  pro- 
vided for  shall  be  prepared  by  the  state  architect,  and  shall  be 
subject  to  the  approval  of  the  commission  on  new  prisons  as 
constituted  by  chapter  six  hundred  and  seventy  of  the  laws  of 
nineteen  hundred  and  six  and  the  acts  amendatory  thereof. 
Such  plans  and  specifications  shall  also  be  subject  to  the 
approval  of  the  state  commission  of  prisons,  as  now  required 
by  law.  The  state  architect  shall  also  prepare  all  contracts 
and  shall  supervise  the  work  of  construction,  heating,  light- 
ing and  plumbing  authorized  by  this  act,  and  shall  see  that 
the  materials  furnished  and  the  work  performed  are  in 
accordance  with  the  plans  and  specifications,  and  that  the 
interests  of  the  state  are  fully  protected." 

"  §  3.  Subject  to  the  approval  of  the  commission  on  new 
prisons  and  the  state  architect,  the  superintendent  of  prisons 
is  hereby  authorized  to  enter  into  contract  or  contracts  for 
the  work  herein  .provided,  or  to  have  the  work  done  by  such 
other  systems  or  methods  as  may  be  deemed  most  expeditioui 
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and  for  the  l)ost  interests  of  the  state.  All  expenditures  of 
money  iin<ler  the  provisions  of  this  act  shall  be  made  on  the 
certiticate  of  the  state  architect  and  approved  by  the  super- 
intendent of  prisons  prior  to  their  audit  by  the  comptroller." 

The  above  chapter  became  a  law  April  1,  1910.  I  am  informed 
by  the  State  Architect  that  the  dormitory  building  was  one  of  the 
buildiiip^  si)ecilied  in  section  1  of  the  above  law  as  a  building  "  in 
course  of  construction/'  the  walls  having  In^en  completed  and  roof 
})laced  thereon ;  that  it  was  the  wall  of  this  building  that  settled  on 
May  3d ;  that  the  accident  or  damage  to  said  building  was  not 
caused  by  the  negligence  of  the  contractor  or  officials  having  said 
work  in  charge  or  connected  therewith.  In  fact,  that  the  accident 
could  not  have  been  foreseen. 

Referring  to  the  question  asked  by  you  it  would  seem  that  it 
was  intended  by  the  Legislature  that  the  buildings  then  (April  1st) 
in  course  of  construction  should  be  completed.  The  Legislature 
recognized  that  causes  had  arisen  that  necessitated  the  expenditure 
of  an  additional  amount  above  that  provided  for  by  chapter  65 
and  that  the  State  was  liable  for  the  extra  work  and  approved  of 
said  work  by  inserting  the  following  provision  in  the  supply  bill 
(chapter  513,  Laws  of  1910) : 

*'  For  constructing  extra  foundations  for  and  repairing  the 
dormitory  building  at  Great  Meadow  prison,  the  sum  of 
twenty-five  thousand  dollars  ($25,000),  or  so  much  thereof 
as  may  be  necessary,  to  be  expended  subject  to  the  same  direc- 
tion, approval  and  certification  as  the  amount  authorized  to 
be  expended  by  chapter  sixty-five  of  the  laws  of  nineteen  hun- 
dred and  ten." 

At  the  time  this  last  appropriation  was  made  an  indebtedness 
had  been  incurred  to  repair  the  damage  caused  by  the  settlement 
of  the  wall. 

It  was  necessary  to  do  all  this  work  in  order  to  complete  the 
dormitory  building,  the  completion  of  which  was  first  required  to 
be  done  by  chapter  65. 
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The  appropriation  made  by  chapter  65  was  first  to  be  used  for 
the  completion  and  furnishing  of  the  buildings  under  construction. 
By  an  opinion  rendered  by  this  office  on  June  10,  1910,  your  com- 
mission was  so  advised.  The  dormitory  building  could  not  be 
completed  according  to  the  certificate  of  the  State  Architect  with- 
out the  expenditure  of  $43,772.05.  The  building  is  now  prac- 
tically  completed  and  there  is  more  than  sufficient  on  hand  from, 
the  appropriation  made  by  chapter  65  to  pay  therefor. 

I  am  of  the  opinion  that  from  the  language  of  chapter  65,  your 
commission  is  authorized  to  allot  the  sum  of  $18,000,  being  tho 
amount  needed  according  to  the  certificate  of  the  State  Architect, 
from  the  appropriation  made  by  that  chapter  for  the  purpose  of 
paying  for  this  extra  work ;  and  that  on  the  certificate  of  the  State 
Architect  and  approval  of  the  Superintendent  of  Prisons,  that 
amount  may  be  audited  and  ordered  paid  to  the  parties  who  per- 
form the  work. 

It  was  the  duty  of  your  commission  to  see  that  this  dormitory 
building  was  completed  according  to  the  provisions  of  said  chapter 
65  and  within  the  appropriation  made  therefor,  and  as  there  are 
sufficient  funds  on  hand  from  said  appropriation  to  pay  for  the 
completion  of  said  building,  it  is  the  duty  of  the  officials  having 
charge  of  the  work  to  pay  the  parties  who  perform  the  work. 

The  provisions  of  the  State  Finance  Law  and  of  the  supply  bill 
above  quoted  do  not  appear  to  conflict  with  or  forbid  such  action. 
Yours  very  truly, 

EDWAED  R.  O'MALLEY, 

Attorney-General. 
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OPINIONS   RENDERED   THE   STATE  COMMISSIONER 
OP  AGRICULTURE. 


Agricultural  Law  —  Section  310  —  Slate  and  County  Fairs. 
Apportionment  of  moneys  by  Commissioner  of  Agriculture  to  agri- 
cultural fairs,  permitting  "  ring  throwing  at  knives  or  canes,'* 
Such  games  being  tests  of  skill  do  not  come  within  prohibition 
of  above  section. 

(See  opinion  August  5,  1908,  p.  341,  Report.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  May  10,  IMO. 

To  the  Honorable,   the   Commissioner  of  Agriculture,  Albany, 
N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  recent  favor  requesting  an 
opinion  as  to  whether  it  would  be  permissible  for  j^ou  to  apportion 
moneys  to  the  agricultural  fairs  permitting  the  game  known  as 
"  throwing  rings  at  knives  or  canes  "  to  be  operated  upon  their 
grounds  during  their  annual  meetings  or  exhibitions.  It  further 
appears  from  your  communication  that  section  310  of  the  Agri- 
cultural Law  provides  in  general  terms  that  these  fairs  shall  not 
permit  the  use  of  any  gambling  device  or  the  playing  or  carrying 
on  of  any  game  of  chance  upon  the  ground  used  by  it,  and  if  the 
authorities  permit  any  of  the  above  they  shall  forfeit  their  right 
to  any  moneys  that  they  might  be  entitled  to  receive  under  the 
provisions  of  the  section.  The  said  section  also  says  after  the 
above  that :  "  This  shall  not  be  construed  to  prohibit  horse  racing 
or  tests  or  trials  of  skill." 

In  regard  to  your  question  as  to  what  constitutes  gambling 
within  the  prohibition  of  this  section,  I  respectfully  call  your  at- 
tention to  the  opinion  of  former  Attorney-General  William  S. 
Jackson  under  date  of  August  r)th,  1908,  which  sets  forth  at 
length  his  interpretation  of  this  section. 
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Your  letter  of  February  23d  seems  to  contemplate  more  par- 
ticularly an  interpretation  as  to  whether  or  not  the  game  known  as 
"  throwing  rings  at  knives  or  canes  "  comes  within  the  prohibition 
of  this  section.  This  is  a  game  where  the  player  gives  a  certain 
amount  of  money  and  receives  a  number  of  rings  which  he  may 
throw  at  a  knife  or  cane,  as  the  case  may  be,  with  the  understand- 
ing that  if  he  throws  the  ring  over  the  knife  or  cane  it  belongs  to 
him,  and  if  he  does  not  succeed  in  getting  it  over  such  knife  or 
cane,  he  gets  nothing.  The  board  or  arrangement  holding  tho 
knives  or  canes  is  stationery  and  immovable  as  far  as  this  contest 
is  concerned,  and  therefore  for  all  the  purposes,  everything  con- 
nected with  this  game  is  under  the  control  of  the  player. 

For  that  reason  it  seems  to  me  that  this  is  entirely  a  test  of 
skill  and  does  not  come  within  the  prohibition  of  this  section. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Agricultural  Law  —  Article  V  —  Section  106. 
Shipping  of  calves  under  age.     Commissioner  of  Agriculture  has 
the  right  to  authorize  agents  to  seize  all  calves  under  four 
weeks  of  age  on  shipment  from  New  York  State  to  points 
in  Massachusetts. 

(See  opinion  April  1,  1907,  p.  456,  Report;  opinion  February  16^ 

1911.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  June  4,  1910. 

To  the  Honorable,  the  Commissioner  of  Agriculture,  Albany, 
N.  Y.: 
Dear  Sir. —  I  am  in  receipt  of  your  favor  of  ^fay  10,  19!lO, 
requesting  an  opinion  as  to  whether  calves  under  four  weeks  old 
that  are  being  shipped  in  New  York  State  to  points  in  Massachu- 
setts, where  they  are  sold  in  many  instances  for  food  purposes, 
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should  Ix?  seized  under  the  j)rovii?i(m«  of  article  5  of  the  Agri- 
cultural Law,  more  particularly  the  provisions  of  section  106. 
This  section  provides  as  follows: 

'*  Section  1(><).  Snippix<},  sLAniiiTKRixo  ax'd  sellixo 
VEAL  FOR  FOOD. —  No  person  shall  slaughter  or  expose  for 
sale,  or  s(  II  any  calf  or  carcass  of  the  same  or  any  part 
thereof,  unless  it  is  in  good  healthy  condition.  Xo  person 
shall  sell  or  exj)t)se  for  sale  any  such  calf  or  carcass  of  the 
same  or  any  part  thereof,  except  the  hide,  unless  it  was,  if 
killed,  at  least  four  W(»eks  of  age  at  the  time  of  killing.  Xo 
person  or  persons  shall  hrine  or  cause  to  l)e  brought  into  any 
city,  town  or  village  any  calf  or  carcass  of  the  same  or  any 
part  thereof  for  the  purpose  of  selling,  offering  or  exposing 
the  same  for  sale,  unless  it  is  in  a  good  healthy  condition, 
and  no  pers(m  or  persims  shall  bring  any  such  calf  or  carcass 
of  the  same  or  any  part  thereof  except  the  hide  into  any  city, 
town  or  village  for  the  purpose  of  selling,  offering  or  exposing 
the  same  for  sale,  unless  the  calf  is  four  weeks  of  age,  or,  if 
killed,  was  four  weeks  of  age  at  the  time  of  killing,  provided, 
however,  that  the  j)rovisions  of  this  section  shall  not  apply 
to  any  calf  or  carcass  of  the  same  or  any  part  thereof,  which 
is  slaughtered,  sold,  offered  or  exposed  for  sale,  for  any  other 
purpose  than  for  food.  Any  person  or  perscms  exposing  for 
sale,  selling  or  shipping  any  calf  or  carcass  of  the  same  will 
be  presumed  to  be  so  exposing,  selling  or  shipping  the  said 
calf  or  carcass  of  the  same  for  food.  Any  person  or  persons 
shipping  any  calf  for  the  purpose  of  being  raised,  if  the  said 
calf  is  under  four  weeks  of  age,  shall  ship  it  in  a  crate,  unless 
said  calf  is  accompanied  by  its  dam.  Any  person  shipping 
calves  under  fcmr  weeks  of  age  for  fertilizer  purposes  must 
slaughter  the  said  calves  before  so  shipping.  Any  person 
or  persons  duly  authorized  by  the  commissioner  of  agriculture 
may  exaujinc  any  calf  or  veal  offered  or  exposed  for  sale  or 
kept  with  any  stock  of  goods  ai)parently  exposed  for  sale 
and  if  such  calf  is  under  four  weeks  of  age,  or  the  veal  is 
from  a  calf  killed  under  four  weeks  of  age,  or  from  a  calf 
in  an  unhealthy  condition  when  killed,  he  may  seize  the  same 
and  cause  it  to  be  destroyed  and  disposed  of  in  such  manner 
as  to  make  it  impossible  to  be  thereafter  used  for  food." 
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The  section  above  quoted  forbids  the  selling  or  exposing  for 
sale  of  any  calf  under  four  weeks  of  age,  and  it  further  provides 
that  any  person  or  persons  exposing  for  sale,  selling  or  shipping 
any  calf  or  carcass  of  the  same  will  be  presumed  to  be  so  expos- 
ing, selling  or  shipping  the  said  calf  or  carcass  of  the  same  for 
food.  Therefore,  under  the  provisions  of  this  section  you  have 
a  right  to  assume  that  all  calves  which  are  under  four  weeks  of 
age,  and  not  accompanied  by  their  dams,  are  being  shipped  for 
food  purposes. 

Section  3  of  the  Agricultural  Law  grants  to  the  Commissioner 
of  Agriculture,  his  clerks,  assistants,  experts,  chemists,  agents  and 
counsel  employed  by  the  Commissioner,  full  access  to  cars  and 
vessels  used  for  the  sale  or  transportation  of  any  article  or  product 
with  respect  to  which  any  authority  is  conferred  by  the  Agri- 
cultural Law  on  said  Commissioner. 

In  the  case  of  the  People  v.  Burdette  Bishopp,  reported  in  106 
A.  D.  at  pages  266  to  269,  Parker,  P.  J.,  for  the  court,  in  con- 
sidering the  same  section  under  its  former  number,  said  that : 

"  There  can  be  no  doubt  but .  that  the  Legislature  was 
authorized  to  enact  the  provisions  of  section  70-e  (now  sec- 
tion 106)  of  the  Agricultural  Law.  It  is  an  exercise  of  the 
police  power  in  the  interest  of  the  public  health,  and  that 
right  has  long  been  recognized  by  our  ovim  and  by  the  Federal 
courts.  Veal,  as  an  article  of  food,  is  deemed  by  the  Legis- 
lature to  be  injurious  and  unsafe  when  eaten  within  four 
weeks  of  its  birth,  and,  for  such  reason,  it  is  assumed  by  that 
section  to  regulate  the  use  and  sale  of  such  veal  as  an  article 
of  food." 

In  the  same  case,  in  considering  section  70-f  (now  section  107), 
which  requires  that  all  veal  that  is  shipped  shall  have  annexed 
thereto  a  tag  stating  the  name  of  the  person  who  raised  the  calf, 
the  name  of  the  shipper,  the  points  of  shipping  and  the  destina- 
tion and  the  age  of  the  calf,  the  court  said : 

"  Xcither  does  the  section  (70-f)  violate  subdivision  3  of 
section  8  of  article  1  of  the  Federal  Constitution,  which  gives 
to  Congress  power  to  regulate  commerce.  True,  the  prohibi- 
tion against  shipping  without  a  tag  is  broad  enough  to  apply 
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to  veal  intended  to  be  shii)i)ed  to  another  State,  but  that  does 
not  interfere  with  the  regulation  of  commerce  between  the 
State.^.  (Kailroad  Company  v.  lIiLsen,  05  U.  S.  4()5;  Kidd 
V.  Pearson,  12S  V.  S.  1,  23,  24;  People  v.  Xiagara  Fruit 
Co.,  75  A.  I).  11;  affirmed  173  X,  Y.  G29.)  Within  the 
authority  of  those  cases  the  exclusive  right  to  regulate  e»)m- 
nierce,  etc.,  secured  to  Congi'ess  by  the  Federal  Constitution 
is  not  invaded." 

If  the  prohibition  against  shipping  without  a  tag  (section  107) 
is  broad  enough  to  apply  to  veal  intended  to  be  shipped  to  another 
State,  certainly  the  language  in  section  106  against  the  shipping, 
slaughtering  and  selling  veal  for  food  is  no  less  broad. 

I  therefore  advise  you  that  you  have  the  right  to  seize  calves 
under  four  weeks  old  which  are  being  shipi)ed  in  Xew  York  State 
to  points  in  ^Massachusetts. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 


OPINIONS  RENDERED  THE   STATE   COMMISSIONER 

OP  EXCISE. 


State   Finance   Law  —  Section   2-a  —  State   Employees,   Excise 

Department, 

Semi-monthly  payment  of  salaries.  Application  of  law  to  pay- 
ment of  special  agents  appointed  under  section  7,  Liquor  Tax 
Law. 

STATE  OF  XEW  YORK. 

Attoexey-Genebal's  Office, 

Albany,  Jtdy  7,  1^10. 

Hon.  Maynard  X.  Clement,  Commissioner  of  Excise,  Albany, 
N.  Y.: 
Dear  Sir. —  Replying  to  your  favor  of  the  4th  inst.  in  which 
you  ask  for  my  opinion  as  to  whether  the  provisions  of  chapter  317 
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of  the  Laws  of  1910,  providing  for  the  semi-monthly  payment  of 
the  salaries  of  all  officers  of  the  State  and  the  wages  of  all  em- 
ployees thereof,  are  applicable  to  the  salary  of  special  agents  in 
your  department  under  section  7  of  the  Liquor  Tax  Law,  I  beg  to 
render  you  the  following  opinion : 

Chapter  317  of  the  Laws  of  1910,  which  adds  a  new  section 
(2-a)  to  the  State  Finance  Law,  after  directing  the  payment  of 
salaries  and  wages  of  State  officers  and  employees  twice  each 
month,  contains  the  following  sentence: 

'*  The  provisions  of  this  section  shall  be  deemed  to  super- 
sede any  other  provision  of  this  chapter  or  of  any  general  or 
special  law  inconsistent  therewith." 

Since  the  special  agents  appointed  by  you  pursuant  to  sec- 
tion 7  of  the  Liquor  Tax  Law  must  be  deemed  employees  of  the 
State,  I  am  clearly  of  the  opinion  that  the  new  law  is  applicable 
to  the  payment  of  their  salaries. 

I  have  examined  the  case  of  People  v.  Stock,  26  A.  D.  564,  re- 
ferred to  in  your  letter.  This  case  held  that  the  provisions  of  sec- 
tions 484  and  718  of  the  Code  of  Criminal  Procedure,  providing 
for  an  imprisonment  of  one  day  for  every  dollar  of  a  fine  imposed 
pursuant  to  judgment,  were  not  applicable  to  a  penalty  imposed 
under  section  34  of  the  Liquor  Tax  Law.  This  is  not  controlling 
in  determining  whether  the  above  semi-monthly  salary  act  applies 
to  your  special  agents.  The  court  found  nothing  inconsistent  in 
having  the  two  provisions  stand  together  and  because  of  the  fact 
that  the  liberty  of  a  citizen  was  in  question  construed  the  statutes 
strictly.  In  the  question  under  consideration  the  Legislature  by 
the  incorporation  of  the  sentence  above  quoted  made  certain  the 
application  of  the  act  to  all  provisions  of  law  inconsistent  there- 
with. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Liqtior  Tax  Law —  (Amended  chapter  484,  Latcs  1910). 

Liquor  tax  bonds.     When  actions  may  be  brought  upon,  under 

chapter  484. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  August  4,  1910. 
Hon.  Maynard  X.  Clement,  Commissioner  of  Excise,  Albany, 

X,  r,; 

Dear  Sir. —  Recurring  to  your  letter  of  July  8th,  1910,  in 
which  attention  is  called  to  chapter  484  of  the  Laws  of  1910, 
changing  the  time  within  which  actions  may  be  brought  upon 
liquor  tax  bonds,  I  beg  to  say : 

The  only  restriction  upon  the  Legislature  in  the  enactment  of 
statutes  of  limitation  is  that  a  reasonable  time  be  allowed  for 
suits  upon  causes  of  action  theretofore  existing.  When  the  ques- 
tion is  brought  before  the  court,  the  surrounding  circumstances 
are  regarded  in  determining  whether  the  Legislature,  in  prescrib- 
ing a  period  of  limitation,  has  erred  to  the  prejudice  of  substantial 
rights.  The  right  of  a  person  to  enforce  a  claim  against  another 
is  property,  and  if  a  statute  of  limitations  acting  upon  that  right 
deprives  the  claimant  of  a  reasonable  time  within  which  suit  may 
be  brought,  it  violates  the  constitutional  provision  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law. 

It  would  seem  under  the  ruling  of  the  case  holding  substantially 
as  above  that  when  a  cause  of  action  on  a  bond  accrued  two  years 
prior  to  June  14th,  1910,  or  so  nearly  two  years  prior  thereto 
that  reasonable  time  would  not  be  given  to  begin  an  action  under 
the  act  prescribing  the  new  limitation,  the  unconstitutionality  of 
the  law  might  be  invoked  by  your  department. 

With  this  exception,  the  new  statute  would  seem  to  apply  to 
all  liquor  tax  bonds  that  were  issued  before  or  after  June  14th, 
1910. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General^ 
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OPINIONS   RENDERED  THE   STATE   COMMISSIONER 
OF  FOREST,  FISH  AND  GAME. 


Forest,  Fish  and  Game  Law. 

Authority  of  Commission  to  furnish  trees  free  of  charge  to  State 
institutions,  agricultural  societies  and  individuals,  not  found 
in  statute.      (Chap.  466,  Laws  1908.) 

STATE  OF  XEW  YORK. 

Attorxey-General's  Office, 

Albany,  April  7,  1910. 

Hon.  James  S.  Whipple,  Commissioner,  Forest,  Fish  and  Game 
Commission,  Albany,  N,  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  3d  inst.,  in  which 
you  enclose  copy  of  a  communication  addressed  by  you  to  the 
Governor,  and  ask  my  opinion  as  to  your  power  to  furnish  trees 
free  of  cost  to  State  institutions,  to  county  agricultural  societies,, 
and  for  the  protection  of  highways  to  private  individuals.  You 
state  that  you  wish  to  know  whether  there  is  any  authority  by 
which  you  may  furnish  trees  under  these  three  different  sets  of 
circumstances,  free  of  charge. 

1  have  carefully  examined  the  statutes  defining  your  powers  and 
am  unable  to  find  any  authorization  for  such  action  on  your  part. 
Section  40  of  the  Forest,  Fish  and  Game  Law,  defining  your  gen- 
eral powers,  is  not  broad  enough  to  include  any  such  right,  so  far 
as  I  am  able  to  discover.  By  chapter  466,  Laws  of  1908,  which 
is  the  supply  bill,  an  appropriation  is  made  "  for  establishing  ad- 
ditional nurseries  for  the  propagation  of  forest  trees  to  be  fur- 
nished to  citizens  of  the  State  at  cost  and  planted  under  direction 
and  regulation  of  the  Forest,  Fish  and  Game  Commission,  and  to 
be  used  in  reforesting  denuded  and  burned  lands  in  the  forest 
preserve." 
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Xothing  th(»rein  coTitainod  would  authorize  the  procedure  about 
which  you  requc^st  luy  opinion.  I  must  therefore  advise  you  that 
the  jH>wer  retjuired  for  carrying  out  the  al)ove  ])urposes  d<^s  not 
seem  to  Ik»  granted  to  you  under  any  statute  which  has  heen  called 
to  my  attention  or  which  I  have  been  able  to  discover. 
Verv  truly  yours, 

EDWARD  R.  O^MALLEY, 

.4  tionxey-General, 


Forest,  Fish  and  Game  CommUsion — Forest  Fires. 

Audit  and  payment  for  services  of  laborers  at  forest  fires,  per- 
formed prior  to  the  enactment  of  1909,  providing  for  fire 
])atrols,  should  be  made  by  the  State  luider  the  provisions  of 
the  old  statute. 

(See  letter  June  19,  1909,  L.  B.  105,  p.  917.) 

STATE  OF  XEW  YORK. 

Attorxey-Gexeral's  Office, 

Albany,  May  5,  1910. 

Hon.  J.  S.  Whipple,  Commissi oi\er.  Forest,  Fish  and  Game  Com- 
mission,  Albany,  N.  Y.: 

Dear  Sir. —  By  your  favor  of  April  19th,  I  am  asked  for  an 
opinion  "  as  to  whether  or  not  an  expenditure  caused  for  fighting 
fire  prior  to  the  enactment  of  the  law  of  1909,  under  the  old  system, 
could  be  paid  and  audited  by  the  State  under  the  new  system  and 
a  legal  charge  for  one-half  thereof  made  against  the  town." 

By  section  71  of  the  Consolidated  Forest,  Fish  and  Game  Law 
it  was  made  the  duty  of  the  town  board  of  audit  to  fix  the  price 
to  be  paid  per  day,  not  exceeding  two  dollars,  for  services  of 
laborers  at  forest  fires  in  their  respective  towns,  and  serve  notice 
thereof  on  their  town  fire  wardens  and  on  the  Forest,  Fish  and 
Game  Commissioner,  and  if  necessary  to  protect  land  in  the  forest 
preserve,  the  Commissioner  w^as  authorized  to  employ  laborers  not 
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exceeding  two  dollars  per  day,  and  provided  that  all  services  ren- 
dered at  forest  fires,  or  in  the  prevention  thereof  should  be  town 
charges.  It  further  provided  that  in  towns  where  fire  wardens 
were  appointed  by  the  Commissioner,  the  bills  for  services  at  fires 
must  be  approved  by  the  fire  warden  and  a  duplicate  bill,  with  his 
approval  and  a  certificate  of  the  town  board  of  auditors  showing 
the  bill  had  been  paid,  should  be  filed  with  the  Commissioner  and 
on  his  (Commissioner's)  approval,  the  Comptroller  was  required 
to  pay  one-half  the  amount  so  expended  in  such  town  to  the  town. 
By  chapter  474,  Laws  of  1909,  the  above  section  71  was 
amended  providing  among  other  things  as  follows: 

"  The  wages  and  expense  and  keeping  of  supervisors  and 
men  summoned  or  employed  to  fight  forest  fires  actually 
burning  shall  be  fixed  and  paid  for  by  the  commissioner,  and 
the  labor  reckoned  and  paid  for  by  the  hours  of  labor  per- 
formed, which  shall  not  exceed  the  rate  of  fifteen  cents  for 
each  hour  employed.  The  commissioner  shall  keep,  or  cause 
to  be  kept,  an  accurate  account  of  the  wages  of  men  so  em- 
ployed and  the  expenses  and  the  keeping  of  the  men  and  pay 
the  same;  one-half  the  expense  thereof  shall  be  a  charge  upon 
and  shall  be  paid  by  the  state,  and  one-half  thereof  a  charge 
upon  and  shall  be  paid  by  the  town  in  which  the  men  so 
employed  were  actually  engaged  in  fighting  fires." 

Further  provision  is  then  made  requiring  the  Commissioner  to 
transmit  a  summary  statement  of  the  amount  due  to  the  State  to 
the  county  clerk  of  each  county  wherein  fires  have  occurred,  and 
the  county  clerk  is  to  deliver  it  tt>  the  board  of  supervisors  of  the 
county,  and  they  in  turn  are  required  to  levy  and  collect  from  the 
towns  liable  and  pay  it  over  to  the  Commissioner. 

It  will  be  noticed  by  the  above  that  the  compensation  to  be  paid 
for  the  above  work  was  fixed  by  the  town  board,  not  exceeding  two 
dollars  per  day  under  the  old  system,  and  is  now  fixed  by  the  Com- 
missioner not  exceeding  fifteen  cents  per  hour,  so  a  new  rate  is 
established,  and  a  different  auditor  is  empowered  to  pass  upon  the 
bills. 

It  is  a  well  established  principle  by  both  statutory  construction 
and  adjudication  that  an  amendment,  repeal  or  change  of  a  statute 
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shall  not  be  given  retroactive  eflFect  unless  an  intent  is  clearly  ex- 
pressed therein  that  it  shall  have  such  effect. 

X.  Y.  k  O.  M.  R.  R.  Co.  V.  Van  Horn,  57  X.  Y.  473. 
G.  k  W.  Ry.  Co.  v.  X.  Y.  C.  &  H.  R.  R.  R.  Co.,  16S 

X.  Y.  232. 
Matter  of  Miller,  110  X.  Y.  216. 
Article  5  of  General  Construction  Law. 

There  is  nothing  in  the  amendment  indicating  an  intention  on 
the  part  of  the  Legislature  that  it  should  have  retroactive  effect. 
All  employees  who  had  rendered  services  prior  to  May  24,  190y, 
under  the  law  as  it  existed  at  that  time  were  entitled  to  compensa- 
tion to  be  fixed  by  their  tow^l  board,  not  exceeding  two  dollars  per 
day.  This  right  had  accrued  before  the  new  law  took  effect  and 
had  become  a  vested  right.  It  could  not  be  divested  by  the  passage 
of  a  new  law  which  changed  both  the  rate  of  compensation  and  the 
auditor  for  future  work  of  that  character. 

Cameron  et  al.  v.  X.  Y.  &  M.  V.  W.  Co.  et  al.,  133 

X.  Y.  336. 
People  ex  rel.  Standard  Gas  Co.  v.  Gilroy,  67  Hun,  323. 

It  cannot  be  said  that  the  new  law  only  changed  the  method  of 
procedure  for  it  goes  much  farther ;  it  substitutes  a  different  rate 
of  compensation,  a  different  auditor  and  provides  an  entirely  dif- 
ferent method  by  which  the  amount  and  value  of  the  services  are 
fixed  and  the  amount  paid.  If  it  were  only  a  question  of  pro- 
cedure of  auditing  by  the  same  board  or  authority  and  paying  the 
same  wages  at  the  same  rate,  the  new  statute  could  be  followed, 
but  when  a  different  rate  is  provided,  and  the  judgment  of  the 
Commissioner  is  to  be  substituted  for  that  of  the  town  boards  as 
to  the  rate  of  wages,  it  cannot  be  called  simply  a  matter  of 
procedure. 

Again,  it  will  be  observed  that  the  Commissioner  is  required  by 
the  new  law  to  keep,  or  cause  to  be  kept,  an  account  of  the  wages 
of  the  men  so  employed,  but  he  had  no  such  authority  under  the 
old,  and  the  only  wages  that  he  is  authorized  to  pay  are  such  as  he 
has  kept  an  account  of. 
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.  I  am,  therefore,  of  the  opinion  that  all  wages  earned  prior  to 
IMay  25,  1909,  should  be  fixed,  audited  and  paid  according  to  the 
statute  as  it  existed  prior  to  the  amendment. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-Gene  rah 


Forest,  Fl^h  and  Game  Commission  —  Marine  Fisheries. 

Application  to  Superintendent  of  Marine  Fisheries  to  lease  shell 
fish  lands  under  waters  of  Manhasset  bay  and  Hempstead 
harbor;  title  to  such  land  vests  in  State  and  not  the  town  of 
Xorth  Hempstead. 

(See  opinion  of  March  4,  1901,  p.  161,  Report;  see  opinion  of 
April  10,  1901,  p.  329,  Report.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  May  20,  1910. 

Hon.  J.  S.  Whipple,  Forest,  Fish  and  Game  Commissioner, 
Albany,  X.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  13th  inst.,  enclos- 
ing letter  from  Mr.  B.  Frank  Wood,  Superintendent  of  Marine 
Fisheries,  under  date  of  May  11,  asking  my  opinion  as  to  the 
powers  of  his  department  in  reference  to  certain  applications  for 
shell  fish  lands  under  the  waters  of  Hempstead  harbor  and  Man- 
hasset bay  in  the  town  of  Xorth  Hempstead,  county  of  Xassau. 
It  appears  from  his  communication  that  the  town  has  filed  with 
his  bureau  a  formal  remonstrance  in  the  case  of  such  applications, 
claiming  that  the  jurisdiction  over  the  lands  under  such  waters 
is  in  the  town  and  not  in  the  State,  and  alleging  that  the  town 
ie  the  owner  of  said  lands  in  fee. 

On  examination  of  the  files  of  this  office  I  find  that  the  ques- 
tion of  the  owTiership  of  these  lands  has  ])een  passed  upon  by 
former  Attorneys-General.  In  the  report  of  the  Attorney-General 
for  1901,  pages  161  and  329,  former  Attorney-General  Davies  ad- 
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vised  that  the  State  and  uot  the  town  held  title  to  the  lands  under 
the  water  of  ^anhasset  bay  and  Hempstead  harbor  respectively. 
I  also  find  from  the  files  of  the  Laud  Board  that  there  have  been 
repeated  grants  of  land  made  by  the  Commissioners  of  the  Land 
Office,  under  these  two  bodies  of  water. 

I  see  noreaM)n  for  differing  with  the  conclusions  reached  by  my 
predecessor  after  the  careful  examination  which  he  made,  in  the 
two  opinions  already  mentioned,  esj)ecially  in  view  of  the  long 
practice  by  the  State  based  upon  the  assumption  that  title  to  these 
lands  was  in  the  State.  The  town  of  Xorth  Hempstead  uniformly 
protests  before  the  Commissioners  of  the  Land  Office  to  the  grant- 
ing of  any  application  for  such  lands,  but  such  protest  has  been 
always  overruled.  I  therefore  advise  you  that  under  the  foregoing 
decisions  and  i)recedents,  it  is  my  opinion  that  the  State  of  Xew 
York  has  title  to  the  lands  under  the  waters  of  Hempstead  harbor 
and  Manhasset  bay. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttorney-GeneraU 


State  Constitution — Section  7  —  Article  7  —  State  Forest 

Preserve, 

Construction  of  Forest  Home  Road,  Harrietstown,  Saranac  Lake 

to  Saranac  Inn.     County  Superintendent  of  Highways  may 

not  Uj^e  stone  from  ledge  on  State  lands  to  macadamize  road. 

(See  Forest,  Fish  and  Game  Law,  section  5,  chapter  24). 

(See  opinions  February  18,  18115,  p.  89,  Report;  June  22,  1903, 

p.  8(U,  Report). 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  June  14,  1910. 

Hon.  James  S.  Whipple,  Forest,  Fish  and  Game  Commissioner, 
Albany,  N.  Y.: 
Dear  Sir. —  1   am  in  receipt  of  your  letter  of  the  2nd  inst., 
wherein  you  state  that  you  are  in  receipt  of  a  letter  from  Mr. 
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S.  A.  Howard,  county  superintendent  of  roads  of  Franklin  county, 
under  date  of  May  31st  as  follows: 

"  It  is  our  intention  to  macadamize  the  Forest  Home  Road 
in  the  town  of  Harriet^town  reaching  from  Saranac  Lake 
to  Saranac  Inn.  In  order  to  do  so  we  must  obtain  our  stone 
frpm  the  ledge  situated  at  the  roadside  near  .Fish  Creek. 
This  ledge  is  on  State  lands  but  there  are  no  trees  to  be  cut 
or  damage  to  be  done.  Have  you  any  objections  to  us  using 
stone  ? " 

You  ask  me  to  give  the  departmenit  my  opinion  in  view  of 
eection  7,  article  7  of  the  Constitution,  as  to  w^hether  you  have 
any  authority  to  allow*  county  authorities  to  use  the  stone  in  said 
•ledge  referred  to,  there  being  no  trees  to  cut  and  no  damage  to 
be  done,  except  the  taking  away  for  this  purpose  of  the  stone 
which  belongs  to  the  State. 

In  reply  thereto  would  say,  article  7,  section  7  of  the  State 
Constitution  provides  as  follows: 

"  The  lands  of  the  State,  now  owned  or  hereafter  acquired, 
constituting  the  forest  preserve  as  now  fixed  by  law,  shall  be 
forever  kept  as  wild  forest  lands.  They  shall  not  be  leased, 
sold  or  exchanged,  or  be  taken  by  any  corporation,  public 
or  private,  nor  shall  the  timber  thereon  be  sold,  removed  or 
destroyed." 

Attorney-General  Hancock  in  an  opinion  to  the  secretary  of  the 
New  York  State  Forest  Commission  (Attorney-General's  report 
1895,  page  89)  in  construing  the  above  section  of  the  Constitution 
says: 

''  ""he  object  of  this  provision  of  the  fundamental  law, 
which  took  effect  on  January  1,  1895,  is  that  thenceforth  the 
Forest  Preserve  of  the  State  shall  forever  be  securely  fixed 
beyond  the  cupidity  of  man  —  they  ^  shall  be  forever  kept  as 
wild  forest  lands.'  " 

Attorney-General  Cunneen  in  an  opinion  to  the  Governor 
(Attorney-Generars  report  1903,  page  3G5)  in  construing  the 
above  section  of  the  Constitution  says: 
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"  The  oxprossion  *  wild  forest  lands  '  in  the  Constitution 
indicated  that  it  was  intended  to  preserve  these  lamls  as  a 
wilderness,  in  which  the  work  of  man  should  not  appear." 

Further  at  page  Wil,  he  says: 

"  I  concur  in  the  opinion  of  Attorney-General  Hancock, 
and  think  that  it  was  contemplated  that  these  lands  should 
remain  subject  to  natural  conditions  and  results,  without  the 
interventiim  of  man,  in  cutting,  pruning  or  otherwise  cultivat- 
ing the  woods  or  the  lands.'' 

It  must  be  borne  in  mind  that  each  of  the  opinions  alx)ve  referred 
to  were  rendered  upon  the  quc^stion  as  to  the  right  to  cut  timber 
in  the  Adirondack  preserve,  while  the  question  here  is  whether 
stone  can  be  taken  from  the  preserve  where  **  there  are  no  trees 
to  be  cut  or  damage  to  be  done." 

Section  5  of  the  Forest,  Fish  and  Game  Law  (chapter  24,  La\s^ 
of  11)09)  defines  the  duties  of  the  commissioner  as  follows: 

"  The  commissioner  shall  have  charge,  control  and  manage- 
ment of  the  State  lands  and  forests  in  the  State  forest  pre- 
serve, parks  and  reservations;  of  the  propagation  and  dis- 
tribution of  food  and  game  fish  and  shell  fish  to  supply  the 
waters  of  the  State;  of  hatching  stations  owned  or  operated 
by  the  State ;  of  the  enforcement  of  laws  for  the  protection  of 
fish  and  game  and  the  forests;  *  *  *  and  such  other 
powers  and  duties  as  are  or  may  be  imposed  upon  him  by 
law." 

I 

It  will  be  seen  that  no  power  is  vested  in  fhe  commissioner  to 

dispose  of  the  mineral  i^roducts  in  or  upon  the  forest  preserve. 

I  am  therefore  of  the  opinion  that  it  was  clearly  the  intent  of 
the  framers  of  the  Constitution  to  preserve  the  lands  constituting 
the  forest  preserve  in  their  natural  state  and  that  you  have  no 
authority  to  allow  county  authorities  to  use  the  stone  in  the  ledge 
referred  to. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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Forest,  Fish  and  Game  Law  —  Section  72. 
Lumber  company  operating  a  wood  railway  as  a  railroad  company, 
may  not  be  directed  by  the  Forest,  Fish  and  Game  Commis- 
sion to  cut  or  remove  inflammable  material  from  its  right  of 
way,  without  an  order  from  the  Public  Service  Commission. 

STATE  OF  XEW  YORK. 

Attorney-Gexeral's  Office, 

Albany,  October  10,  1910. 

Hon.  II.  LeRoy  Austin,  Forest^  Fish  and  Game  Commission, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  7th  inst.,  in  which  you 
ask  me  for  my  opinion  as  to  whether  a  lumber  company  operating 
a  wood  railroad  is  a  railroad  company  within  the  meaning  of 
section  72  of  the  Forest,  Fish  and  Game  Law,  and  may  be  re- 
quired by  you  to  clear  its  right  of  way  of  inflammable  material, 
as  therein  provided. 

Section  72  of  the  Forest,  Fish  and  Game  Law  provides  in  part 
as  follows: 

'*  Every  railroad  company  shall,  on  such  part  of  its  road 
as  passes  through  forest  lands  or  lands  subject  to  fires  from 
any  cause,  cut  and  remove  from  its  right  of  way  along  such 
lands,  at  least  twice  a  year,  all  grass,  brush  or  other  inflam- 
mable materials.  Where  the  railroad  runs  through  forest 
lands  in  counties  containing  part  of  the  forest  preserve,  it 
shall  so  cut  and  remove  the  same  from  its  right  of  way  when- 
ever required  by  the  commissioner;  *  *  *.  The  Public 
Service  Commission  must  upon  the  request  of  the  Forest, 
Fish  and  Game  Commissioner,  and  on  notice  to  the  person 
or  companies  affected,  require  any  person,  railroad  or  other 
company  having  a  railroad  running  through  forest  lands  in 
counties  containing  parts  of  the  forest  preserve,  to  adopt  such 
devices  and  precautions  against  setting  fire  upon  its  line  in 
such  forest  lands  as  the  public  interest  requires." 

This  same  section  further  provides  a  penalty  for  violating  its 
provisions. 

25 
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You  state  that  there  are  in  certain  of  the  forest  preserve  coun- 
ties, lumber  companies  which  operate  wood  railroads,  the  motive 
power  being  furnished  by  steam  locomotives.  These  railroads, 
you  say,  arc  not  rei^ularly  in  the  transportation  business  excepi 
as  they  draw  logs,  supplies,  etc.,  for  the  companies  owning  thera. 
You  aUo  state  that  they  have  no  well  detined  right  of  way  in  the 
ordinary  accej)tance  of  the  term,  but  are  usually  K>cated  upon  a 
large  tract  of  land  owucmI  by  the  company  which  operates  them. 

It  is  ni}'  opiniim  that  the  language  <»f  section  72,  above  quoted, 
clearly  has  reference  to  two  class(»s  of  railroads  —  one  operated 
by  a  railroad  company,  and  the  other  oi>erated  by  any  person, 
railroad  or  other  company.  The  first  class  is  not  large  enough  !•> 
include  the  sort  of  railroad  which  you  define,  but  such  road  is 
clearly  included  in  the  second  class.  It  follows  from  this  that  it 
is  necessary  for  you  in  every  case  where  such  a  railroad  is  dm- 
cerned  to  apply  to  the  Public  Service  Commission  for  an  order 
requiring  the  adopticm  of  the  devices  and  protections  which  the 
public  interest  may  re(pure,  and  that  you  have  no  right  to  direct 
such  company  to  cut  and  remove  inflammable  materials  from  its 
right  of  way  without  such  an  order  under  the  second  sentence  <»f 
the  section. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-GenemL 


State  Forest  Preserve, 

Buildings  standing  thereon  may  not  l>e  sold  or  removed  by  the 

Commissioner  of  Forest,  Fish  and  Game. 

STATE  OF  ^'EW  YORK, 

Attorxey-Gexeral's  Office, 

Albany,  October  10,  1910. 

Hon.  II.  LeRoy  Austin,  Forest,  Fish  and  Game  Commissiofier, 
Albany,  N.  Y.: 
Dear  Sir. —  I  have  your  letter  of  the  Gth  inst.,  in  which  you 
ask  my  opinion  as  to  whether  an  occupant  of  buildings  upon  State 


Digitized  by  VjOOQiC 


Report  of  the  Attobney-Geneeal.  771 

lands  in  the  forest  preserve,  who  has  been  occupying  the  same  in 
violation  of  the  constitutional  provision,  and  is  about  to  remove 
therefrom,  may  purchase  such  buildings  and  remove  them  from 
the  State  land. 

Section  42  of  the  Forest,  Fish  and  Game  Law  provides  in  part 
as  follows: 

"  A  person  who  cuts  or  causes  to  be  cut  or  carries  away  or 
causes  to  be  carried  away  any  tree,  timber,  w6od  or  bark 
from  State  lands  in  the  forest  preserve  is  guilty  of  a  misde- 
meanor    *     *     *." 

Section  7  of  article  7  of  the  Constitution  of  the  State  of  N'ew 
York  provides  as  follows: 

"  The  lands  of  the  State,  now  owned  or  hereafter  acquired,, 
constituting  the  forest  preserve  as  now  fixed  by  law,  shall  be- 
forever  kept  as  wild  forest  lands.  They  shall  not  be  leased^ 
sold  or  exchanged,  or  be  taken  by  any  corporation,  public  or 
private,  nor  shall  the  timber  thereon  be  sold,  removed  or 
destroyed." 

It  is  my  opinion  that  under  the  above  provisions  you  have  no 
power  to  sell  buildings  standing  on  the  forest  preserve  nor  to 
allow  them  to  be  removed. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttomey-  Oeneral. 
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Forest,  Fish  and  Game  Law  —  Section  42. 

Right  of  Forest,  Fi>b  and  Game  Commissioner  to  settle  claim  for 

l»enalty  for  trees  taken  away  or  destroyed,  at  less  than  $10. 

(Sections  5,  19,  21). 

STATE  OF  XEW  YORK. 

Attorxey-Gexeral's  Office, 

Albany,  Xovember  16,  1910. 

Hon.  II.  LeRoy  Au:*tix,  Forest,  Fish  and  Game  Commissioner, 
Albany,  A'.  1'.; 

Dear  Sir. —  Your  favor  of  October  21,  1910,  requesting  my 
'Opinion  as  to  whether  or  not  the  Forest,  Fish  and  Game  Com- 
missioner has  power  to  settle  a  claim  for  penalties  for  less  than 
the  total  amount  thereof,  is  received.  You  put  the  following 
specific  question: 

"  Has  the  Forest,  Fish  and  Game  Commissioner  any  right 
to  compromise  and  settle  a  claim  for  penalties  under  this 
section  (tlie  section  referred  to  being  section  42  of  the  Forest, 
Fish  and  Game  Law)  for  an  amount  less  than  $10  for  each 
tree  cut,  taken  away  or  destroyed  ? " 

Section  5  of  the  Forest,  Fish  and  Game  Law  provides: 

"  The  commissioner  shall  have  charge,  control  and  manage- 
ment of  the  State  lands  and  forests  in  the  State  forest  pre- 
serve, parks  and  reservations ;    *    *    *    of  the  enforcement 

of  laws  for  the  protection  of  fish  and  game  and  the  forest; 
*     *     * » 

This  provision  apparently  contemplates  the  exercise  of  consider- 
able discretion  on  the  part  of  the  commissioner,  and  would  seem 
to  authorize  him  to  settle  a  claim  for  penalties  for  less  than  the 
total  amount  thereof  where  the  facts  and  conditions  warrant  Sec- 
tions 19  and  21,  however,  provide,  relative  to  actions  for  penalties: 

"  §  19.  Except  as  otherwise  provided  in  this  chapter,  ac- 
tions for  penalties  for  violations  of  the  forest,  fish  and  game 
provisions  of  this  chapter  shall  be  in  the  name  of  the  people 
of  the  State  of  Xew  York;  and  must  be  brought  on  the  order 
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of  the  commissioner.  *  *  *  Such  actions  may  be  discon- 
tinued by  order  of  the  court  on  the  application  of  the  com- 
missioner upon  such  terms  as  the  court  may  direct." 

"  §  21.  Moneys  recovered  in  an  action  for  penalties  or 
upon  the  settlement  or  compromise  thereof,  and  fines  for 

violation  of  this  chapter  shall  be  paid  to  the  commissioner 
*     *     *  yy 

These  provisions  would  clearly  require  an  order  from  the  court 
in  case  an  action  was  discontinued  without  any  recovery,  and  it 
would,  I  think,  be  wise  in  all  cases  to  get  an  order  of  the  court 
authorizing  the  settlement  of  an  action  that  has  been  brought. 

The  remaining  question  is  as  to  whether  the  commissioner 
would  have  the  right  to  settle  a  claim  for  penalties  for  less  than 
the  total  amount,  without  bringing  an  action.  Your  supplementary 
letter  of  Xovember  12,  1910,  states  that  this  has  been  the  practice, 
so  far  as  you  are  able  to  ascertain,  since  the  formation  of  the 
Forest,  Fish  and  Game  Commission. 

While  the  matter  is  not  free  from  doubt,  in  view  of  the  con- 
tinued practical  interpretation  by  your  department  that  it  has 
this  power  of  settlement,  I  am  of  opinion  that  you  are  authorized 
in  continuing  to  settle, claims  for  penalties  for  less  than  the  total 
amounts  of  such  penalties,  before  an  action  is  instituted.  The 
practical  construction  of  the  Forest,  Fish  and  Game  Law  by  the 
commission  is  entitled  to  great  weight  —  in  fact,  almost  controlling 
weight  —  in  its  interpretation. 

People  V.  Adelphi  Club,  149  IST.  T.  5;  page  11. 
People  V.  Dayton,  55  K  Y.  367 ;  page  378. 

In  1909,  section  14  of  the  Forest,  Fish  and  Game  Law,  relating 
to  the  powers  of  game  protectors,  was  amended  by  chapter  574  of 
the  laws  of  that  year,  by  the  addition  of  the  following  sentence : 

"  Any  regular  or  special  game  protector,  fire  superintendent 
or  fire  patrolman  or  inspector  who  shall  compromise  or  settle 
any  violation  of  the  Forest,  Fish  and  Game  Law  out  of  court, 
or  without  the  order  of  the  Forest,  Fish  and  Game  Commis- 
sioner, shall  be  guilty  of  a  misdemeanor." 

If  it  had  been  the  intention  of  the  Legislature  that  the  commis- 
sion also  should  not  have  power  to  settle  any  violation  of  the 
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Forest,  Fish  and  Game  Law  out  of  court,  it  would  seem  that  appro- 
priate lanjruage  would  have  been  used,  especially  in  view  of  the 
fact  that  this  power  had  been  exercised  by  the  commissioner  for  a 
great  many  years.  I  should  sug^st,  however,  that  if  you  desire 
this  question  settled  beyond  a  doubt,  you  might  bring  the  matter 
before  the  next  Legislature  so  that  this  power  of  the  commissioner 
might  be  expressed  in  unequivocal  language. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  (tomey-GeneraL 


Forest,  Fish  atid  Game  Law  —  Sections  126,  127. 

Removal  of  carp  by  nets  from  public  waters  not  allowable,  and 
license  may  not  be  granted  by  the  Forest,  Fish  and  Game 
Commissioner  under  section  165. 

STATE  OF  NEW  YORK. 

Attorxey-Gexebal's  Office, 

Albany,  November  16,  1910. 

Hon.  IL  LkRoy  Austin,  Forest,  Fish  and  Game  Commissioner, 
Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  communica- 
tion of  Xovcmber  3,  1910,  wherein  you  ask  my  opinion  whether 
the  commissioner  may,  under  the  provisions  of  section  165  of  the 
Forest,  Fish  and  Game  Law,  grant  a  license  to  one  or  more  indi- 
viduals to  catch  and  remove  carp  from  public  waters  of  the  State 
imder  an  arrangement  whereby  the  netting  is  to  be  inspected  by 
the  department  and  a  fee  is  to  be  paid  to  the  State  based  upon  the 
pounds  of  fish  so  taken. 

Section  165  to  which  my  attention  is  directed  provides: 

^^  The  commissioner  may  take  fish  with  nets  at  such  times 
and  in  such  manner  as  he  may  deem  proper  for  the  artificial 
propagation  of  fish.  The  commission  may  also  remove  or 
cause  to  be  removed  from  public  waters  fish  which  hinder  or 
prevent  the  propagation  of  game  or  food  fish.     Such  removal 
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shall  be  effected  by  such  means  and  under  such  regulations 
as  the  commissioner  may  provide.  Moneys  realized  from  fish 
so  removed  may  be  used  by  the  commissioner  in  continuing 
the  work  of  removal.  Any  person  not  in  charge  of  a  State 
net  who  shall  handle  or  take  fish  while  confined  therein,  or 
shall  fish  within  one  hundred  feet  of  any  leader  or  net  in 
use  by  the  State  shall  be  guilty  of  a  misdemeanor." 

Under  this  section  it  seems  clear  that  the  commission,  if  it  is 
satisfied  that  the  carp  is  a  fish  which  hinders  or  prevents  the  pro- 
pagation of  game  or  food  fish,  may  remove  or  cause  the  same  to  be 
removed  from  public  waters  by  such  means  or  under  such  regula- 
tions as  the  commissioner  provides.  It  would  apparently  mean 
that  the  work  of  removal  is  to  be  done  by  the  commission  acting 
through  its  officers  or  agents  in  charge  of  the  removal,  as  the  act 
of  the  commission  for  the  general  good  of  the  public  in  the  re- 
moval and  destruction  of  such  fish;  but  to  my  notion,  this  does 
not  contemplate  such  removal  by  means  of  a  license  granted  to 
any  individual  along  the  lines  suggested  by  you. 

The  provision  with  regard  to  licenses  to  any  persons  to  take 
fish  with  nets  is  found  in  section  126  and  section  127  of  the  Forest, 
Fish  and  Game  Law  and  the  rules  and  regulations  of  the  commis- 
sion with  regard  to  net  licenses.  The  fish  which  may  be  taken 
are  specifically  named  in  section  126  and  the  carp  is  not. one  of 
the  fish  specified  in  that  section,  for  the  taking  of  which  by  nets 
a  license  may  be  granted. 

I,  therefore,  give  it  as  my  opinion  that  you  may  not  grant  a 
license  under  the  provisions  of  section  165  for  the  catching  and 
removal  of  carp  in  the  manner  suggested  in  your  communication. 
Eespectfully  yours, 

EDWARD  E.  O'MALLEY, 

Attomey-Genej-al. 
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Forest,  Fish  and  Game  Law  —  Section  22. 
RigHt  of  Forest,  Fish  and  Game  Commissioner  to  pay  moiries  to 
peace  officers  and  private  citizens  prosecnting  violations  of 
the  Game  Law. 

STATE  OF  :XEW  YORK. 

Attorxey-Gexeral's  Office, 

Albaxy,  Xovember  16,  1910. 

Hon.  ir.  LeRoy  ArsTix,  Forest,  Fish  and  Game  Commissioner, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  been  requested  by  your  chief  game  protector 
under  date  of  Xovember  4,  1910,  to  render  an  opinion  regarding 
the  right  of  the  Forest,  Fish  and  Game  Commission  to  pay  moities 
to  peace  officers  and  private  citizens  where  they  have  prosecuted 
violations  of  the  Game  Law  and  recovery  has  been  had. 

Section  22  of  the  Forest,  Fish  and  Game  Law  provides  that 

"  A  private  person,  on  giving  security  for  costs  to  be  ap- 
proved by  a  judge  of  the  court  in  which  the  action  is  brought 
*  *  *  may  recover  in  his  *  *  *  name  any  penalty 
imposed  by  this  chapter  for  a  violation  of  the  fish  and  game 
provisions  thereof,  and  shall  be  entitled  in  case  of  collection, 
to  one-half  of  the  recovery;  the  balance  shall  be  paid  to  the 
commissioner.'' 

Section  218  of  the  same  law  provides  for  the  bringing  of  a 
similar  action  upon  like  security  for  costs  and  with  like  right  to 
one-half  of  the  recovery  by  a  private  person,  other  than  the  owner 
or  lessee  of  the  premises  upon  which  the  penalty  is  incurred,  for 
the  recovery  of  penalty  under  article  12  of  the  laws  with  regajd 
to  marine  fisheries. 

Section  104  of  the  sflme  law  regarding  hunting  licenses  provides 
that 

"  All  prosecutions  for  a  violation  of  the  provisions  of  this 
chapter  relating  to  licenses  may  be  brought  by  any  person  in 
the  name  of  the  people  of  the  State  of  New  York  against  any 
person  or  persons  violating  any  of  the  provisions  of  this  chap- 
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ter  so  far  as  it  relates  to  licenses  before  any  court  of  compe- 
tent jurisdiction  •  *  *  *  one-half  of  the  amount  recovered 
in  a  penal  action  under  this  section,  in  so  far  as  it  relates  to 
licenses  *  *  *  shall  be  paid  to  the  person  filing  the  com- 
plaint in  such  action  by  the  State  treasurer  on  approval  of 
the  commissioner,  unless  such  person  is  a  regular  game 
protector." 

Section  17  of  the  Forest,  Fish  and  Game  Law  provides  for  the 
appointment  by  the  commission  of  special  game  protectors  and 
provides  for  the  payment  to  them  of  one-half  of  the  fines  and 
penalties.  ' 

Outside  of  the  first  three  sections  above  referred  to,  the  pro- 
visions of  the  Forest,  Fish  and  Game  Law,  with  regard  to  the 
payment  of  moieties,  seem  to  restrict  such  payment  to  special 
protectors  duly  appointed  as  such  by  the  commission.  In  so  far 
as  moieties  may  be  paid  to  any  other  person,  whether  peace  officers 
or  private  citizens,  it  seems  that  such  payment  may  be  made  only 
in  eases  where  such  persons,  after  having  given  security  against 
costs  as  required  by  sections  22  and  218,  prosecute  actions  to 
recovery,  or  where  a  complaint  by  such  person  of  a  violation  of  the 
provisions  of  section  104  above  referred  to  results  in  a  recovery. 

RespegtfuUy  yours, 

EDWARD  R.  O'MALLEY, . 

Attorney-General. 
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OPINIONS   RENDERED   THE   STATE  COMMISSIONER 

OF  HEALTH. 


Public  Health  Law  —  Sections  20,  21  —  Village  Law  —  (Conr 

solidated)  —  Sections  42,  43. 
OflSce  of  president  of  village  and  of  health  officer  not  incompatible. 
Position  of  health  officer  not  a  village  office.     He  acts  as 
executive  officer  of   the   board  of  health,   by  whom  he  is 
appointed. 
(See  opinions  May  7,  11)0-],  p.  .*54r>,  Kep. ;  Xoveniber  10,  1905,  p. 
3G8,  Hep.;  letter  April  8,  1909,  L.  B.  102,  p.  931). 

statp:  of  sew  york. 

Attobxey-Gexeral's  Office, 

Albany,  January  12,  1910. 

Hon.  Eugene  II.  Portek,  C<fm7nisi<ioner  of  Health,  Albany, 
N.  Y.: 

Dear  Sir. —  In  reply  to  your  favor  of  April  17  and  supplemental 
letter  from  your  chief  clerk  ^Ir.  ]^>eagle  under  date  of  August  13, 
with  which  you  forwarded  me  a  copy  of  the  opinion  of  former 
Attorney-General  Cunneen,  in  which  I  am  asked  for  an  opinion 
as  to  the  right  of  a  person  to  hold  the  office  of  president  of  a  village 
and  health  officer  thereof  at  the  same  time,  I  beg  to  state  that  on 
or  about  April  6  a  letter  was  received  from  one  Joseph  L.  Glover 
of  Ardsley,  making  a  similar  inquiry  and  was  placed  upon  the 
desk  of  Deputy  Fisher  who  made  reply  thereto  under  date  of  April 
8,  in  which  he  arrived  at  the  conclusion  that  the  two  offices  are  not 
incompatible  and  that  the  prohibition  contained  in  section  42  of 
the  Village  Law  did  not  apply  to  a  health  officer,  for  reasons 
therein  stated. 

Section  42  of  the  Consolidated  Village  Law  reads  as  follows: 

*^  §  42.  Eligibility  to  office. —  A  president  or  trustee, 
or  a  fire,  water,  light,  sewer  or  cemetery  commissioner  must, 
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at  the  time  of  his  election,  be  owner  of  property  assessed  to 
him  on  the  last  preceding  assessment-roll,  and  must  also  be 
the  owner  during  the  term  of  his  office  of  property  assessed 
to  him  on  the  assessment-roll  of  said  village;  except  that  a 
president  or  trustee  elected  at  the  first  village  election  must 
be  the  owner  of  property  assessed  upon  the  last  preceding  town 
assessment-roll.  Any  resident  elector  is  eligible  to  any  other 
village  office.  A  resident  woman,  who  is  a  citizen  of  the 
United  States,  and  of  the  age  of  twenty-one  years,  is  eligible 
to  the  office  of  village  clerk  or  deputy  clerk.  A  person  shall 
not  hold  two  village  offices  at  the  same  time,  except  the  offices 
of  collector  and  police  constable  or  water  and  light  commis- 
sioner; and  except  that  village  trustees  may  also  be  water 
commissioners." 

Section  43  of  the  same  law,  which  is  entitled  "  List  of  village 
officers;  mode  of  choosing;  official  year;  terms  of  office,"  reads  in 
part  as  follows : 

"  Every  village  shall  have  a  president,  not  less  than  two 
trustees,  a  treasurer,  a  clerk  and  a  street  commissioner.  Ex- 
cept as  herein  provided,  every  village  shall  also  have  a  col- 
lector, but  a  village  of  the  first  class  may,  upon  the  adoption 
of  a  proposition  therefor  at  a  special  election,  determine  that 
no  collector  shall  thereafter  be  elected  therein.  A  village  of 
the  first  or  second  class  may  also  have  a  deputy  clerk,  and 
any  village  may  have  a  village  engineer. 

"  There  shall  be  a  board  of  health  in  each  village,  consist- 
ing of  not  less  than  three  nor  more  than  seven  persons,  ap- 
pointed by  the  board  of  trustees  of  such  village,  in  the  manner 
provided  by  article  three  of  the  Public  Health  Law.  The 
president,  trustees,  treasurer,  collector,  police  justice  and 
assessors  shall  be  elective  officers,  except  that  in  a  village  of 
the  first  or  second  class  the  treasurer  may  be  appointed,  upon 
the  adoption  of  a  proposition  therefor  at  a  village  election. 
All  other  village  officers  shall  be  appointed  by  the  board  of 
trustees,  except  as  otherwise  provided  herein." 

The  position  of  health  officer  is  not  listed  as  a  village  offico 
and  nowhere  referred  to  in  either  section,  and  no  provision  is 
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made  in  the  Village  Law  for  his  election  or  appointment.  This 
section  specifies  what  village  officers  shall  be  elected,  and  the 
second  paragraph  above  quoted  closes  with  this  significant  sentence: 
"  All  other  village  officers  shall  he  appointed  by  the  hoard  of  trus- 
tees, except  as  otherwise  provided,"  and  inasmuch  as  it  is  not 
otherwise  provided  in  such  act  for  the  election  or  appointment  of  a 
health  officer,  and  as  such  health  officer  is  to  be  appointed  by  the 
board  of  health,  and  not  by  the  board  of  trustees,  it  is  very  apparent 
that  he  is  not  an  officer  of  the  village  within  the  meaning  of 
section  42,  and  would  not  be  holding  two  village  offices  if  he 
should  be  president  of  the  village  and  health  officer  at  the  same 
time. 

By  section  20  of  the  Public  Health  Law,  as  amended  by  chapter 
165  of  the  Laws  of  1909,  the  board  of  trustees  of  a  village  are 
authorized  to  appoint  not  less  than  three  nor  more  than  seven 
persons  "  not  trustees  of  the  village  "  as  a  local  board  of  health, 
and  they  are  given  authority  to  appoint  a  competent  physician 
"  not  a  member  of  the  local  board  of  health,  to  be  health  officer 
for  the  municipality.  The  term  of  office  of  the  health  officer  shall 
be  four  years,  and  he  shall  hold  office  until  the  appointment  of 
his  successor.  *  *  *  The  health  officer  need  not  reside  within 
the  village  or  town  for  which  he  shall  be  chosen,  but  unless  he 
shall,  he  must  reside  in  an  adjoining  town."  It  will  be  observed 
by  the  above  quotations  that  a  trustee  cannot  be  selected  as  a  mem- 
ber of  the  board  of  health,  but  there  is  no  prohibition  against  the 
appointment  of  the  president  or  a  member  of  the  board  of  trustees 
to  the  position  of  health  officer. 

If  the  position  of  a  health  officer  for  a  village  or  town  is  an 
office  of  such  municipality,  he  would  be  ineligible  under  section  3 
of  the  Public  Officers  Law  to  hold  such  office  unless  he  resided 
within  the  village  or  town  within  which  his  official  functions  are 
required  to  be  exercised,  but  the  health  officer  may  either  reside 
in  the  municipality  for  which  he  shall  be  chosen  or  in  an  adjoining 
town. 

Section  21  of  the  Public  Health  Law,  which  is  entitled  "  general 
powers  and  duties  of  local  boards  of  health,"  reads  in  part  as 
follows : 
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"  Every  such  local  board  shall  prescribe  the  duties  and 
powers  of  the  local  health  officer,  who  shall  be  its  chief  execu- 
tive officer,  and  direct  him  in  the  performance  of  his  duties 
and  fix  his  compensation." 

His  legal  status  is  thus  established  by  statute  as  ^''  the  chief 
executive  officer  "  of  the  board  of  health,  not  of  the  village.  He 
is  to  carry  out  the  direction  of  the  board  of  health  —  in  other 
words,  to  act  as  the  agent  or  executive  officer  of  the  board  of  health. 
He  is  appointed  by  the  board  of  health  and  his  compensation  is 
fixed  by  such  board ;  he  may  reside  in  the  village  or  in  some  adjoin- 
ing town;  he  is  not  amenable  to  the  board  of  trustees  of  the  vil- 
lage ;  neither  is  he  elected  by  the  voters  of  the  village  or  appointed 
by  the  board  of  trustees,  and  it  cannot  be  said  that  his  occupancy 
of  such  a  position  makes  him  a  village  officer  within  the  meaning 
of  section  42  of  the  Village  Law. 

It  is  distinctly  held  in  Bamber  v.  City  of  Eochester,  63  Howard,. 
103,  Judge  Haight  writing  the  opinion  of  the  General  Term,  that 
boards  of  health  of  municipalities  are  not  officers  or  agents  of  the 
same,  and  at  page  109  he  says : 

"  In  the  first  place,  the  council  has  not  power  to  control 
them  in  the  discharge  of  their  duties,  for  a  portion  of  those 
duties,  at  least,  are  prescribed  by  the  general  statute  of  the 
State.  In  the  second  place,  the  duties  devolving  upon  the 
board  of  health  do  not  relate  to  the  exercisjs  of  corporate 
powers;  neither  are  their  duties  for  the  benefit  of  the  cor- 
poration in  its  local  or  special  interest.  The  duties  relate  to 
the  preservation  of  the  health  of  the  public;  the  individuals 
residing  in  the  city  may  be  benefited  by  the  faithful  discharge 
of  the  duties  of  such  officers ;  so  may  the  public  at  large.  The 
duties  of  such  officers  are,  therefore,  public  in  their  nature, 
and  they  should  be  regarded  as  servants  and  agents  of  the 
public  instead  of  the  corporation." 

(See  also  other  cases  cited  by  Judge  Haight). 

In  the  light  of  this  decision  and  in  the  absence  of  any  statute 
making  a  health  officer  a  village  officer,  I  do  not  think  it  can  be 
said  that  appointees  of  a  health  board  are  officers  of  the  corporation 
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and  therefore  ineligible  to  hold  any  other  village  oflSce.  As  the 
duties  of  a  pres^ident  or  trustee  are  not  incompatible  with  the 
duties  of  a  health  officer,  I  am  of  the  opinion  that  a  president  or 
trustee  of  a  village  is  not  prohibited  by  section  42  of  the  Village 
Law  from  holding  the  position  of  health  officer  at  the  same  time. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Public  IlcaWi  Law  —  Sections  7G-S6  —  Sewers  —  Municipalities. 
Discharge  of  sewers  into  waters  of  the  State  forbidden  without  a 
.  permit  from  the  Commissioner  of  Health.  Term  "  waters  of 
the  State."  Whether  sections  76-86  apply  to  all  cities  and 
villagers  including  Greater  Xew  York.  Enforcement  penalty 
for  violation  law.  Prevention  by  State  of  construction  of 
sewers  without  approved  plans,  etc. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  January  IS,  1910. 

Hon.   Eugene   IT.   Porter,    Commissioner  of  Health,   Albany, 
K.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  asking  my  opinion  upon  several  questions  concern- 
ing the  interpretation  of  the  Public  Health  Law.  My  attention 
is  called  to  section  76  to  86,  inclusive,  of  the  Public  Health  Law. 
Without  quoting  these  sections  at  length  it  is  sufficient  to  say,  so 
far  as  the  subjects  under  consideration  are  concerned,  that  they 
contain  the  following  provisions : 

That  no  municipality  shall  maintain  sewers  which  have  been 
constructed,  extended  or  enlarged  since  May  7,  1903,  which  dis- 
charge into  any  of  the  waters  of  this  State  without  a  permit  from 
the  State  Commissioner  of  Health.  These  permits  are  operative 
when  recorded  in  office  of  clerk  of  the  county  where  the  outlet  of 
the  sewer  system  is  located  and  a  copy  transmitted  to  the  board  of 
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health  of  the  municipality.  Section  84  prescribes  the  manner  in 
which  violations  of  the  provisions  of  these  sections  shall  be  dealt 
with,  and  is  as  follows : 

^*  §  84.  Violations;  service  of  xotice;  actions  by 
LOCAL  BOARDS. —  The  local  board  of  health  of  each  munici- 
pality shall  promptly  ascertain  every  violation  of,  or  non- 
compliance with,  any  of  the  provisions  of  section  76  of  this 
article  or  of  the  permits  for  the  discharge  of  sewage  or  refuse 
or  waste  material  into  any  of  the  waters  of  the  State  herein 
provided,  which  may  occur  within  that  municipality.  The 
board  of  health  shall  on  the  discovery  of  every  violation  of  or 
noncompliance  with  any  of  the  provisions  of  said  section  or 
of  any  permit  duly  issued,  serve  a  ^\Titten  notice  on  the  person 
or  corporation  responsible  for  the  violation  or  noncompliance, 
together  with  a  copy  of  sections  76  to  86,  inclusive,  of  this 
article,  and  of  the  permit,  if  any,  violated  or  noncomplied 
with,  specifying  the  particular  provision  being  violated  or 
noncomplied  with,  and  stipulating  the  length  of  time  within 
which  the  violation  or  noncompliance  must  cease.  If  at  the 
expiration  of  the  stipulated  length  of  time,  the  violation  or 
noncompliance  shall  still  continue,  the  board  of  health  shall 
at  once  report  the  violation  or  noncompliance  to  the  State 
Commissioner  of  Health  who  shall  at  once  give  a  hearing  to 
and  take  the  proof  of  the  persons  charged  with  such  violation 
or  noncompliance  and  investigate  the  matter  and  if  he  finds 
a  violation  or  noncompliance  to  exist  he  shall  at  once  certify 
that  fact  to  the  board  of  health  of  the  municipality,  which 
shall  immediately  bring  an  action  in  a  court  of  record,  which 
action  shall  be  tried  in  the  county  wherein  the  cause  of  action 
arose  against  the  person  or  corporation  responsible  for  the 
violation  or  noncompliance,  for  the  recovery  of  the  penalties 
incurred  and  for  an  injunction  against  the  continuation  of 
the  violation  or  the  noncompliance." 

The  questions  which  you  ask  concerning  this  law  are  set  out 
below : 

"  1.  What  is  the  legal  definition  of  the  term  used  in  said  act 
'  the  waters  of  the  State  ? '  " 
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In  general,  waters  may  be  divided  into  four  classes:  First, 
those  in  which  the  tide  ebbs  and  flows;  second,  those  tideless  waters 
of  greater  magnitude  which  are  actually  navigable  and  whose  use 
for  purposes  of  navigation  and  commerce  is  open  and  notorious 
and  a  matter  of  common  knowledge.  Among  the  second  group 
may  be  classified  the  upper  part  of  the  Hudson  river,  Lake  Cham- 
plain,  the  Niagara  river,  the  St.  Lawrence  river,  and  Lake  On- 
tario; third,  waters  of  less  magnitude  which  may  be  in  fact  navi- 
gable or  dedicated  to  public  use  for  navigation  or  as  a  highway.  In 
many  cases  the  public  nature  of  such  waters  is  doubtful  and  often 
is  a  question  requiring  proof.  Among  waters  of  this  group  may 
be  classed  the  Chenango  and  8us(piehanna  rivers  and  many  of  the 
lakes  and  streams  in  the  Adirondack  section ;  fourth,  those  waters 
which  have  no  navigable  capacity  whatever  and  are  the  subject  of 
private  ownership.  So  far  as  I  am  able  to  ascertain  there  has 
been  no  judicial  determination  of  the  term  **  the  waters  of  the 
State  "  as  used  in  this  act.  There  is  no  question,  in  my  opinion, 
but  that  the  Legislature  intended  this  statute  to  apply  to  all  such 
waters  as  may  be  included  within  the  first  two  classes  mentioned 
above.  It  is  highly  probable  also  that  it  intended  to  include  the 
third  class  and  in  my  judgment  the  courts  would  so  interpret  this 
statute.    The  fourth  class  is,  of  course,  not  included. 

*'  2.  Do  sections  7G  to  S5,  above  cited,  apply  to  all  the  cities 
and  villages  of  the  State,  including  Greater  Xew  York?  " 

There  is  no  exception  made  in  the  statute  of  any  city,  village 
or  municipality.  There  is  nothing  to  indicate  that  in  using  the 
word  "  municipality  "  Greater  Xew  York  or  any  other  city  is 
excepted.  The  statute  is  drawn  broadly  and  evidently  applies  to 
every  city  and  village  in  the  State.  In  1903  the  Legislature 
enacted  a  law  providing  for  a  conmiission  to  investigate  certain 
matters  pertaining  to  sewers  draining  into  Xew  York  harbor. 
Pursuant  to  chapter  039  of  the  Laws  of  1906  this  commission  was 
succeeded  in  that  year  by  a  new  commission  vested  with  authority 
to  investigate  the  sewage  question  generally  so  far  as  it  related  to 
Greater  Xew  York.  This  commission,  however,  only  had  authority 
to  investigate,  and  report,  and  none  of  the  provisions  of  the  law 
creating  it  have  any  effect  upon  the  sections  of  the  Public  Health 
Law  under  consideration. 
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"  3.  Can  the  State  enforce  the  penalties  against  the  munici- 
palities provided  in  section  85  ?  " 

The  method  of  prosecuting  actions  for  the  penalties  which  are  . 
prescribed  in  section  85  is  set  out  in  section  84,  which  is  quoted 
in  full  above.  An  examination  of  this  section  shows  that  if,  after 
an  investigation,  the  State  Commissioner  of  Health  shall  certify 
to  the  local  board  of  health  that  there  is  a  violation  of  or  non- 
compliance with  the  statute,  the  local  board  shall  immediately 
bring  an  action  in  a  court  of  record.  The  action  may  be  brought 
by  the  local  board  of  health  for  the  recovery  of  the  penalties  in- 
curred and  also  for  an  injunction  against  the  continuation  of  the 
violation  or  the  noncompliance.  The  section  is  silent  as  to  any 
action  being  brought  by  the  State  Commissioner  of  Health.  The 
action  is,  of  course,  a  purely  statutory  one  and  can  be  brought 
only  by  such  parties  as  are  named  in  the  statute.  If  the  Legis- 
lature had  intended  that  this  cause  of  action  should  exist  in  favor 
of  the  State  Commissioner  of  Health  it  certainly  would  have  so 
stated.  It  follows,  therefore,  that  this  question  should  be  answered 
in  the  negative  and  that  actions  to  recover  penalties  and  for  in- 
junction against  continued  violations  of  these  sections  can  only  be 
maintained  by  the  local  boards  of  health. 

^'  4.  Can  the  State  prevent  further  construction  of  sewers  by 
municipalities  when  plans  have  not  been  approved  as  provided  by 
this  act  ?  "  . 

The  only  practical  method  of  preventing  further  construction 
of  sewers  which  constitutes  violations  of  these  sections  is  by  a  suit 
for  an  injunction  as  is  provided  in  section  84  above  quoted  and 
referred  to.  The  duty  of  bringing  and  the  right  to  maintain  these 
actions  belong  to  the  local  boards  of  health  in  the  same  manner  as 
in  actions  for  penalties.  The  answer  to  this  question  would,  there- 
fore, be  in  the  negative,  the  same  as  to  the  preceding  question. 

I  beg  leave  to  call  your  attention  to  section  86,  which  states  in 
substance  that  none  of  the  provisions  of  the  preceding  sections 
diminish  or  modify  common  law  rights  of  action  in  reference  to 
pollution  of  waters.  The  common  law  right  of  action  exists  in 
favor  of  the  people  as  against  every  person,  corporation  and  munici- 
pality maintaining  any  kind  of  a  sewer  which  is  in  fact  a  nuisance 
or  a  menace  to  public  health.     Such  an  action  can  be  maintained 
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for  an  injunction  restraining  the  continuance  of  the  nuisance.  In 
such  cases,  however,  the  mere  fact  that  the  sewer  discharged  into 
waters  of  the  State  without  the  permission  of  the  State  Commis- 
sioner of  Health  would  not  alone  be  sufficient  upon  which  to  base 
an  action.  The  right  of  action  would  depend  upon  whether  or 
not  the  sewer  actually  created  a  nuisance  or  a  menace  to  health. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Altoniey-General. 


Public  Health  Law  — Sections  4,  5,  21,  22  — Vital  Statistics. 

Commissioner  of  Health  is  empowered  to  make  such  rules  in  the 
performance  of  his  duties  relative  to  vital  statistics,  as  will 
best  secure  a  proper  record.  Case  of  Smith  v.  U.  S.  Casualty 
Company,  179  X.  Y.  4:20,  gives  an  individual  a  right  to 
change  his  name  w^ithout  application  to  the  court,  but  Joes 
not  prevent  the  Commissioner  of  Health  from  prescribing 
necessary  rules. 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  April  13,  1010. 

Hon.  Eugene  H.  Porter,  Commissioner  of  Health,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  favor  of  April  11,  1910,  is  received.  You 
ask  whether  the  case  of  Smith  v.  U.  S.  Casualty  Co.,  197  X.  Y. 
420,  requires  any  change  in  the  rules  relative  to  vital  statistics. 

The  Public  Health  Law  provides  in  section  4,  relative  to  the 
duties  of  the  commissioner,  that: 

"  The  commissioner  of  health  shall  take  cognizance  of  the 
interests  of  health  and  life  of  the  people  of  the  state,  and  of 
all  matters  pertaining  thereto.  *  *  *  He  shall  obtain, 
collect  and  preserve  such  information  relating  to  mortality, 
disease,  and  health  as  may  be  useful  in  the  discharge  of  his 
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duties  or  may  contribute  to  the  promotion  of  health  or  the 
security  of  life  in  the  state." 

Section  5  provides: 

^'  There  shall  be  in  the  state  department  of  health  a  bureau 
of  vital  statistics  for  the  registration  of  births,  marriages, 
deaths  and  prevalent  diseases,  which  shall  be  under  the  general 
charge  and  supervision  of  the  commissioner  of  health.  He 
shall  prescribe  and  prepare  the  necessary  methods  and  forms 
for  obtaining  and  preserving  such  statistics,  and  to  insure  the 
prompt  and  faithful  registration  of  the  same  in  the  several 
municipalities  and  in  the  state  bureau." 

Sections  21  and  22  of  the  Public  Health  Law  contain  provisions 
relating  to  the  duties  of  local  boards  of  health  in  obtaining  the 
necessary  information  to  enable  the  commissioner  to  properly  per- 
form his  duties  with  regard  to  vital  statistics. 

The  decision  in  the  case  of  Smith  v.  U.  S.  Casualty  Company, 
holding  that  a  person  may  change  his  name  without  application  to 
the  court  by  the  adoption  and  use  of  another  name,  merely  passes 
upon  the  right  of  an  individual  in  regard  to  changing  his  name. 
This  does  not  involve  the  right  of  the  Commissioner  of  Health  to 
make  such  rules  and  regulations  as  he  deems  will  best  subserve  the 
purpose  of  procuring  a  proper  record  of  vital  statistics. 

The  obtaining  of  vital  statistics  is  a  matter  of  public  concern 
and  the  Health  Commissioner  has  the  power  to  prescribe  such 
rules  as  in  his  opinion  will  best  accomplish  this  purpose. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Aitomey-Oeneral. 
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Puhlic  llcallh  Law  —  Section  20  —  Municipalities. 
Kemoval  of  Coinnii>sioner  of  Public  Health,  city  of  Binghaniton, 
must  be  approved  by  State  Commissioner  of  Health.    (Bing- 
ham ttm  charter,  chapter  751,  Laws  1907.) 

(Sec  opinion  October  20,  1910), 

STATK  OF  XEW  YORK 

Attorxey-Gexebal's  Office, 

Albaxy,  May  16,  1910. 

Hon.  Er(JEMc  II.  Poktek,  M.  I).,  Slfite  Commissioner  of  Health, 
Capitol,  A  than  If,  X.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 
nnpiest  fi>r  my  opinitui  as  to  whether  or  not  the  removal  of  the 
health  officer  of  the  city  of  Binghaniton  is  required  by  law  to  be 
approved  by  you  before  such  removal  can  take  place. 

The  liinghamton  charter  (chapter  751,  Laws  of  1907)  provides 
for  a  Connnissioner  of  Public  Health  in  that  city  who  is  vested 
with  substantially  the  same  powers  and  charged  with  the  same 
duties  as  local  boards  of  health  in  other  cities.  The  act  (section 
304)  says: 

^*  So  much  of  the  general  health  law  of  the  state  as  relates 
to  the  creation  of  local  boards  of  health  shall  not  apply  to 
the  city  of  Binirhamton  after  this  act  takes  effect." 

Section  oOo  provides  that 

''  The  Commissioner  of  Public  Health  shall  exercise  all 
the  ))owers,  and  be  charged  with  all  the  duties  conferred  upon 
or  required  of  local  boards  of  health  by  the  general  laws  of 
this  state,  so  far  as  the  same  pertain  to  cities,  with  the  excep- 
tions, limitations  and  additions  contained  in  this  act." 

In  the  Binghaniton  charter,  I  find  no  provisions  which  can  be 
considered  as  exce])tions,  limitations  or  additions  to  the  Greneral 
Law  so  far  as  it  relates  to  the  removal  of  the  health  officer.  The 
provisions  above  quoted  indicate  that  it  was  intended  to  have  the 
law  the  same  in  Binghaniton  as  in  other  municipalities  with  the 
one  essential  difference:  namely,  that  instead  of  a  board  of  health, 
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there  is  one  commissioner  vested  with  the  same  powers  as  a  board 
of  health  in  other  plaees.  Section  20  of  the  Public  Health  Law 
says  that  the  health  oflScer, 

"  may  be  removed  for  just  cause  by  the  local  board  of 
health  or  the  state  commissioner  of  health  after  a  hearing; 
such  removal  by  the  local  board  of  health  must  be  approved 
by  the  state  commissioner  of  health." 

Inasmuch  as  there  is  nothing  in  the  city  charter  to  except  or 
limit  this  provision  of  the  General  Law  making  the  removal  sub- 
ject to  the  State  commissioner's  approbation,  but,  on  the  other 
hand,  as  the  charter  seems  to  clearly  intend  that  the  General  Law 
shall  apply  in  practically  all  respects  except  the  substitution  of 
one  commissioner  for  the  usual  board  of  health,  it  therefore  fol- 
lows that  the  removal  of  the  health  officer  must  be  approved  by 
the  State  Commissioner  of  Health,  in  accordance  with  the  Gen- 
eral Law. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attoimey-Generah 


Public  Health  Law  —  Sections  20,  21  —  Tuherculosis  Hospitals. 

Charges  preferred  against  and  subsequent  removal  of  Dr.  William 
B.  Cochrane,  health  officer,  town  of  Brighton,  Monroe  county, 
by  local  health  board,  for  acting  contrary  to  wishes  of  citizens 
in  not  sufficiently  opposing  the  establishment  of  a  tuberculosis 
hospital,  not  a  "  just  cause  "  for  removal. 

(Public  Health  Law,  section  319). 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  June  24,  1910. 

Hon.  Eugene  H.  Porter,  Commissioner  of  Health,  Albany, 
N.  Y.: 

Dear  Sir. —  Keplying  to  your  favors  of  the  9th  ult.,  and  the 
15th  inst.,  I  beg  to  render  you  the  following  opinion: 
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From  yonr  letters  niid  the  inelosures  the  following  facts  api^ar: 
Oil  the  lOth  of  Xovemher,  1909,  an  application  was  filed  with  yon 
by  the  board  of  supervisors  of  the  county  of  Monroe  pursuant  to 
section  319  of  the  Public  Health  Law  for  permission  to  establish  a 
h(>sj)ital  for  the  treatment  of  tuberculosis  in  the  town  of  Brighton 
in  the  county  of  Monroe.  Upon  that  petition  you,  with  Dr.  Wil- 
liam B.  Cochrane,  health  officer  of  the  town  of  Brighton,  duly 
held  a  hearing  in  the  court  house  in  the  city  of  Rochester  on  the 
11th  of  December,  1909,  at  which  time  evidence  in  opposition  to 
the  prayer  of  the  petition  was  taken  and  the  site  of  the  property 
was  inspected.  After  consideration  the  board,  composed  of  you^ 
self  an<l  Dr.  Cochrane,  granted  the  application  of  the  board  of 
supervisors. 

It  seems  that  prior  to  the  date  of  that  hearing  the  health  board 
of  the  town  of  lirighton  directed  its  health  officer,  Dr.  Cochrane, 
to  oppose  the  erection  of  the  hosj)ital  at  the  site  in  question,  and 
that  Dr.  Cochrane  at  various  times  objected  to  the  selection  of  the 
site  on  various  grounds. 

On  the  Gth  of  April,  1910,  copy  of  charges  preferred  against 
Dr.  Cochrane  was  filed  with  you  charging  him  with  disobedience 
of  the  directicms  of  the  local  board  of  health,  wdth  acting  contrary 
to  the  wishes  of  the  citizens  of  Brighton,  with  being  of  vacillating 
mind  and  unreliable  in  statement,  and,  after  having  made  the 
decision  above  referred  to  in  conjunction  with  yourself,  with  hav- 
ing subsequently  stated  that  he  was  sorry  he  had  given  his  consent 
and  would  cause  his  name  to  be  withdrawn  therefrom,  which  he 
did  not  do.  Hearings  on  these  charges  were  had  beginning  on  the 
23d  day  of  February,  1910,  and  on  the  28th  day  of  February, 
1910,  a  resolution  was  adopted  by  the  health  board  of  the  town  of 
Brighton  sustaining  the  charges  and  removing  Dr.  Cochrane  from 
his  office  as  health  officer  of  the  towm  of  Brighton.  Certified  copy 
of  that  resolution  was  forwarded  to  you  for  your  approval  pursuant 
to  section  20  of  the  Public  Health  Law. 

You  ask  to  be  advised  as  to  whether  chapter  171  of  the  Laws  of 
1909,  amending  section  319  of  the  Public  Health  Law,  imposes 
a  duty  upon  the  local  health  officer  separate  and  distinct  from  his 
connection  \vith  his  local  board  of  health,  so  that,  if  he  decided  a 
case  presented  to  him  imder  said  statute  contrary  to  the  wishes. 
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knowledge  and  consent  of  the  members  of  the  board  of  health,  it 
would  be  ^'  just  cause  "  for  removal  by  the  local  board  of  health 
as  provided  by  section  20  of  the  Public  Health  Law.  And  you 
further  ask  to  be  advised  whether  if  these  charges  constitute  "  just 
cause  "  for  removal  by  the  board  of  health,  the  procedure  of  the 
board  in  so  removing  him  was  legal,  it  appearing  that  five  mem- 
bers thereof  sat  and  took  the  evidence  of  witnesses  some  of  whom 
though  not  sitting  were  members  of  the  board  and  others  were 
members  actually  voting  on  the  resolution  of  removal. 
Section  20  of  the  Public  Health  Law  provides  as  follows : 

*****  The  local  board  of  health  shall  appoint  a  com- 
petent physician,  not  a  member  of  the  local  board  of  health, 
to  be  the  health  oflScer  of  the  municipality.  *  *  *  He 
may  be  removed  for  just  cause  by  the  local  board  of  health 
or  the  state  commissioner  of  health  after  a  hearing;  such 
removal  by  the  local  board  of  health  must  be  approved  by 
the  state  commissioner  of  health.     *     *     *." 

Section  21  of  the  Public  Health  Law  contains  the  following 
provision : 

<<  *  *  *  Every  such  local  board  of  health  shall  pre- 
scribe the  duties  and  powers  of  the  local  health  officer,  who 
shall  be  its  chief  executive  officer,  and  direct  him  in  the  per- 
formance of  his  duties,  and  fix  his  compensation." 

Section  319  of  the  Public  Health  Law  provides  as  follows: 

"  Consents  requisite  to  the  establishment  of  hos- 
pitals OR  CAMPS  FOR  THE  TREATMENT  OF  PULMONARY  TUBER- 
CULOSIS.—  A  hospital,  camp  or  other  establishment  for  the 
treatment  of  patients  suffering  from  the  disease  known  as 
pulmonary  tuberculosis,  shall  not  be  established  in  any  town 
by  any  person,  association,  corporation  or  municipality  except 
when  authorized  as  provided  by  this  section.  The  person, 
association,  corporation  or  municipality  proposing  to  estab- 
lish such  a  hospital,  camp  or  other  establishment  stall  file 
w4th  the  state  commissioner  of  health  a  petition  describing 
the  character  thereof,  stating  the  county  and  town  in  which 
it  is  to  be  located  and  describing  the  site  in  such  town  for 
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such  proposed  hospital,  camp  or  other  establishment,  and  re- 
questing the  commissioner  to  fix  a  date  and  place  for  a  hear- 
ing on  such  petition  before  the  state  commissioner  of  health 
and  the  local  health  officer,  who  shall  constitute  a  board  to 
approve  or  disapprove  the  estahUshmeni  of  such  hospital^ 
camp  or  other  establishment  in  accordance  with  such  petition. 
The  state  commissioner  of  health  shall  fix  a  date  and  place 
for  a  hearing  on  such  petition,  which  date  shall  be  not  less 
than  thirty  nor  more  than  forty  days  after  the  receipt  thereof. 
A  notice  of  such  hearing  specifying  the  date  and  place  thereof 
and  briefly  describing  the  proposed  site  for  such  hospital 
camp  or  other  establishment  shall  be  mailed  to  the  person, 
association,  corporation  or  municipality  proposing  to  estab- 
lish the  same  and  to  the  health  officer  and  each  member  of 
the  board  of  health  of  the  town  in  which  it  is  proposed  to 
establish  such  hospital,  camp  or  other  establishment  at  least 
twenty  days  before  the  hearing,  and  also  publish  twice  in  a 
local  newspaper  of  the  town,  or  if  there  is  no  such  paper  pub- 
lished therein,  then  in  the^  newspapers  of  the  county  desig- 
nated in  pursuance  of  law  to  publish  the  session  laws.  At 
the  time  and  place  fixed  for  such  hearing  the  state  commis- 
sioner of  health  and  the  local  health  officer  shall  hear  the 
petitioner  and  any  person  who  desires  to  be  heard  in  refer- 
ence to  the  location  of  such  hospital,  camp  or  other  establish- 
ment, and  they  shall  within  thirty  days  after  the  hearing,  if 
they  are  able  to  agree,  approve  or  disapprove  of  the  location 
thereof  and  shall  notify  the  person,  association,  corporation  or 
municipality  of  their  determination.  The  determination  of 
the  state  commissioner  of  health  and  local  health  officer  shall 
be  final  and  conclusive;     *     *     *." 

The  statute  then  provides  for  further  proceedings  in  case  the 
health  officer  and  the  commissioner  of  health  cannot  agree  as  to 
the  granting  of  the  petition. 

A  careful  examination  of  the  foregoing  provisions  of  the  statute 
convinces  me  that  the  health  officer  while  sitting  with  yourself  as 
a  board  under  the  provisions  of  section  319  of  the  Public  Health 
Law,  taking  evidence  for  and  against  the  prayer  of  the  petition 
and  taking  part  in  the  rendering  of  a  determination  thereon  acts 
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in  a  judicial  capacity  separate  and  distinct  from  the  executive 
duties  which  are  provided  for  by  sections  20  and  21  of  the  Public 
Health  Law,  and  that  when  so  acting,  it  must  necessarily  follow, 
he  is  not  subject  to  the  directions  or  control  of  the  local  board  of 
health.  I  assume  that  the  notice  to  the  local  board  of  health  of 
the  date  of  the  hearing  upon  the  petition  of  the  board  of  super- 
visors was  given  as  required  by  the  statute.  This  provision  of  law 
is  an  additional  evidence  of  the  intent  of  the  statute  to  separate 
the  powers  and  duties  of  the  local  health  officer  while  acting  on 
the  board  in  question  from  those  executive  duties  provided  in 
sections  20  and  21. 

Since,  therefore.  Dr.  Cochrane  while  acting  with  yourself  on 
that  board  was  not  subject  to  the  directions  of  the  local  board  of 
health  and  was  performing  a  judicial  function,  any  direction  to 
him  by  the  local  board  of  health  purporting  to  control  the  exercise 
of  his  judgment  in  that  capacity  was  a  nullity,  the  disobedience  of 
which  cannot  constitute  "  just  cause  "  for  his  removal,  nor  in  my 
opinion  do  statements  made  by  him  at  other  times  indicating  an 
opposition  to  the  prayer  of  the  petition,  contradictory  though  they 
may  have  been  to  his  determination  upon  the  question,  constitute 
"  just  cause  "  for  his  removal  within  the  meaning  of  the  statute. 

In  view  of  the  foregoing  conclusion  it  is  unnecessary  to  pass 
npon  the  second  question  involved  in  your  communication. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-GeneraL 
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Public  Health  Law  —  Sections  70,  71 — Public  Water  Supply, 
City  of  New  York. 

Kiilos  and  regulations  for  protection  of  watersheds  of  public  water 
supplies.  Abatement  nuisancei?,  condemnation  of  propertv 
affected,  payment,  damages,  etc.  Enforcement  of  rules  lies 
within  authority  of  local  board  of  health. 

STATE  OF  :SK\\  YORK. 

Attobney-Gexeral's  Office, 

Albany,  June  29,  1010. 

Hon.  Eugene  II.  Porter,  State  Health  Commissioner,  Albany, 
X.  F.; 

Dear  Sir. —  I  have  carefully  examined  the  questions  laid  before 
me  in  your  communication  of  May  28,  1910,  and  have  the  honor 
to  reply  herewith. 

You  state  that  the  enforcement  of  sections  70  and  71  of  the 
Public  Health  Law  in  respect  to  the  public  water  supply  of  the 
city  of  Xew  York  is  ineffective.  Those  sections  provide  a  means 
for  protecting  the  watershed  of  any  public  water  supply  and,  so 
far  as  they  relate  to  the  questions  you  raise,  are  as  follows: 

"  §  70.  Rules  and  regulations  of  department. —  The 
state  department  of  health  may  make  rules  and  regulations 
for  the  protection  from  contamination  of  any  or  all  public 
supplies  of  potable  waters  and  their  sources  within  the  state. 
If  any  such  rule  or  regulation  relates  to  a  temporary  source 
or  act  of  contamination,  any  person  violating  such  rule  or 
regulation  shall  be  liable  to  prosecution  for  misdemeanor  for 
every  such  violation,  and  on  conviction  shall  be  punished  by  a 
fine  not  exceeding  two  hundred  dollars,  or  imprisonment  not 
exceeding  one  year,  or  both.  If  any  such  rule  or  regulation 
relates  to  a  permanent  source  or  act  of  contamination,  said 
department  may  impose  penalties  for  the  violation  thereof  or 
the  noncompliance  therewith,  not  exceeding  two  hundred  dol- 
lars for  every  such  violation  or  noncompliance.    *    *    *.'' 

"  §  71.  Inspection  of  water  supply. —  The  officer  or 
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board  having  by  law  the  management  and  control  of  the 
potable  water  supply  of  any  municipality,  or  the  corporation 
furnishing  such  supply,  may  make  such  inspection  of  the 
sources  of  such  water  supply,  as  such  oiBcer,  board  or  cor- 
poration deems  advisable,  and  to  ascertain  whether  the  rules 
or  regulations  of  the  state  department  are  complied  with,  and 
shall  make  such  regular  or  special  inspections  as  the  state 
commissioner  of  health  may  prescribe.  If  any  such  inspection 
discloses  a  violation  of  any  such  rule  or  regulation  relating 
to  a  permanent  source  or  act  of  contamination,  such  officer, 
board  or  corporation  shall  cause  a  copy  of  the  rule  or  regula- 
tion violated  to  be  served  upon  the  person  violating  the  same, 
with  a  notice  of  such  violation.  If  the  person  served  does 
not  immediately  comply  with  the  rule  or  regulation  violated, 
such  officer,  board  or  corporation  shall  notify  the  state  depart- 
ment of  the  violation,  which  shall  immediately  examine  into 
such  violation;  and  if  such  person  is  found  by  the  state 
department  to  have  actually  violated  such  rule  or  regulation, 
the  commissioner  of  health  shall  order  the  local  board  of 
health  of  such  municipality  wherein  the  violation  or  the  non- 
compliance occurs  to  convene  and  enforce  obedience  to  such 
rule  or  regulation.  If  the  local  board  fails  to  enforce  such 
order  within  ten  days  after  its  receipt,  the  corporation  furnish- 
ing such  water  supply,  or  the  municipality  deriving  its  water 
supply  from  the  waters  to  which  said  rule  or  regulation  relates, 
or  the  state  commissioner  of  health  or  the  local  board  of 
health  of  the  municipality  wherein  the  water  supply  pro- 
tected by  these  rules  is  used,  or  any  person  interested  in  the 
protection  of  the  purity  of  the  water  supply,  may  maintain 
an  action  in  a  court  of  record,  which  shall  be  tried  in  the 
county  where  the  cause  of  action  arose  against  such  person, 
for  the  recovery  of  the  penalties  incurred  by  such  violation, 
and  for  an  injunction  restraining  him  from  the  continued 
violation  of  such  rule  or  regulation." 

You  state  that  the  procedure  under  these  statutes  has  been  very 
unsatisfactory  owing  to  the  fact  that  the  Kew  York  city  authorities 
cannot  secure  a  verdict  in  local  courts  for  violations  of  the  rules 
and  that  property  owners  insist  that  the  city  of  Xew  York  must 
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compensate  tbein  for  any  damages  occasioned  by  enforcing  the 
rules.  My  attention  is  directed  by  yon  to  an  opinion  of  a  former 
Attorney-General  which  holds  that  before  penalties  can  be  in- 
flicted as  provided  in  the  statute  above  quoted,  the  corporation 
for  whose  benefit  the  rules  are  made  must  pay  or  tender  to  the 
owner  of  the  property  affected  by  the  enforcement  of  such  rules 
the  amount  of  the  damages  for  making  the  required  changes. 

The  first  question  is  whether  conditions  which  are  in  and  of 
themselves  nuisances  can  be  abated  by  any  action  that  may  be 
taken  either  by  yourself  or  by  the  municipal  authorities. 

As  a  general  rule  an  action  to  abate  a  condition  which  is  a 
nuisance,  per  se,  can  be  maintained  by  any  person  or  corporation 
affected  by  it.  If  conditions  exist  which  are  in  and  of  themselves 
public  nuisances  to  the  city  of  Xew  York  and  its  inhabitants, 
actions  can  be  maintained  by  that  municipality  to  abate  those 
conditions. 

Your  second  question  is  in  respect  to  rules  and  regulations,  the 
enforcement  of  which  nece>sitates  the  payment  or  tender  to  the 
owner  of  the  property  affected  of  the  amount  of  the  damages 
occasioned  by  the  necessary  changes,  and  whether  there  is  any 
method  by  which  the  city  can  proceed  other  than  to  ascertain  and 
pay  the  damages,  which  procedure,  you  state;  amounts  virtually 
to  a  condemnation  of  the  property  affected. 

The  opinion  of  the  former  Attorney-General,  a  part  of  which 
you  quote,  substantially  answers  this  question.  It  points  out  that, 
under  our  Constitution,  private  property  cannot  be  taken  for  public 
use  without  compensation. 

Under  statutes  authorizing  the  exercise  of  eminent  domain  and 
the  taking  of  private  property  for  public  use,  which  provide  for 
compensation,  and  where  a  fund  is  provided  from  which  payment 
is  to  be  made  for  the  property  taken,  it  is  not  necessary  to  pay 
or  tender  damages  prior  to  the  exercise  of  eminent  domain.  It 
has  been  held  by  eminent  authority  that  before  property  can  be 
taken  without  first  ascertaining  and  paying  the  damages,  certain 
and  ample  provision  must  be  first  made  by  law,  so  that  the  owner 
may  coerce  payment  withoTit  any  unreasonable  or  imnecessary 
delay  (reople  v.  irayden,  6  Hill,  359.)  These  sections,  70  and  71, 
of  the  Public  Health  Law,  provide  methods  for  establishing  and 
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enforcing  certain  rules  and  regulations,  but  do  not  provide  any 
means  of  compensation  where  the  enforcement  of  the  rules  would 
amount  to  a  taking  of  private  property. 

It  is  difficult  to  conceive  how,  for  instance,  a  farmer  could  be 
forbidden  to  use  his  pasture  lest  it  contaminate  a  city  water 
supply,  unless  he  receives  just  compensation  for  prohibiting  such 
use.  I  find  no  power  given  in  the  statute  by  which  the  city  could 
proceed  to  enforce  regulations  amounting  to  the  taking  of  prop- 
erty without  first  paying  or  tendering  the  damages. 

As  to  an  expression  of  opinion  concerning  the  conditions  in 
general  which  are  obstacles  to  the  enforcement  of  these  regulations, 
permit  me  to  point  out  that  the  statute  imposes  the  duty  of  enforc- 
ing these  rules  and  regulations  regarding  watersheds  primarily 
upon  the  local  authorities.  It  states  that,  if  a  violation  has  oc- 
curred, the  Commissioner  of  Health  shall  order  the  local  board  of 
health  to  enforce  obedience  to  the  rules  and  regulations.  This 
duty  is  first  placed  upon  the  local  board.  In  case  it  fails  to  enforce 
the  orders  of  the  Commissioner  of  Health,  then  an  action  can  be 
maintained  by  the  corporation  furnishing  the  water  supply,  or  the 
municipality,  or  the 'Commissioner  of  Health. 

You  state  that  the  prosecution  of  these  actions  by  the  commis- 
sioner of  water  supply  of  the  city  of  Ifew  York  has  not  been  alto- 
gether successful.  Undoubtedly  the  counsel  acting  in  these  cases 
is  more  conversant  with  the  reasons  why  it  is  difficult  to  maintain 
these  actions  and  is  in  a  much  better  position  to  advise  concerning 
the  situation  than  I.  Therefore,  your  suggestion  that  I  may  be 
able  to  point  out  some  effective  means  of  improving  the  conditions 
is  one  on  which  it  is  difficult  to  advise. 

Very  respectfully  yours, 

EDWAED  K.  O'MALLEY, 

Attorney-General. 
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Public  Health  Law  —  General  Municipal  Law. 

Local  boards  of  health  operating  under  city  ordinance  may  not 
ei)nip<d  farmers  peddling  milk  which  they  produce  on  their 
own  farms,  to  take  out  license  to  so  peddle.  Producer  of  farm 
produce  may  peddle  without  city  license. 

STATE  OF  ^EW  YORK. 

Attorney-General's  Office, 

Albany,  August  11,  1910. 

Dr.  Er(;KNE  11.  Poktkk,  Commissioner  of  Health,  Albany,  A\  }'.; 

Dear  Sir. —  I  hop:  to  acknowledge  the  receipt  of  your  ccmimimi- 
cation  of  August  i>tli,  1910,  in  which  you  request  an  opinion  as  to 
the  right  of  a  local  board  of  health,  operating  under  city  ordinances, 
to  comi)el  farmers,  peddling  pilk  which  they  produce  upon  their 
own  farms,  to  take  out  a  license  to  so  peddle,  and,  if  it  has  a  right 
to  compel  them  so  to  do,  as  to  whether  such  board  of  health  has  a 
right  to  collect  from  such  milk  producers  a  fee  as  a  license  fee. 

The  provisions  of  chapter  389  of  the  Laws  of  1901,  to  which  you 
?all  my.  attention,  are  now  found  in  section  81  of  the  General 
Municipal  Law,  which  provides: 

**  The  governing  board  of  a  municipal  corporation  shall  not 
by  ordinance  or  otherwise  regulate  or  prohibit  the  pursuit  or 
exercise  of  hawking  and  peddling  farm. produce,  except  hay 
and  straw,  within  the  limits  of  any  such  municipal  corpora- 
tion, if  such  farm  produce  is  hawked  or  peddled  by  the  pro- 
ducer thereof,  or  his  servants  or  employees;  nor  shall  the  gov- 
erning board  of  any  such  municipal  corporation  pass  an 
ordinance  requiring  such  i)roducer  to  secure  a  license  for 
peddling  and  hawking  such  farm  produce  within  the  limits  of 
such  municipal  corporation.  *  *  *  This  section  shall  not 
apply  to  cities  of  the  first  class." 

Under  reported  cases,  and  as  generally  defined,  milk  is  included 
in  the  term  *'  farm  produce  "  used  in  the  above  act. 

The  Legislature  may  authorize  a  municipal  corporation  to  regu- 
late hawking  and  peddling  in  its  streets,  but  such  a  statute,  being 
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in  restriction  of  the  common  law,  must  receive  a  strict  construction, 
and  it  must  appear  that  the  act  sought  to  be  interfered  with  is 
clearly  within  its  inhibition. 

The  act  in  question  expressly  provides  that  a  municipal  cor- 
poration may  not,  by  ordinance  or  otherwise  regulate  or  prohibit 
the  pursuit  or  exercise  of  hawking  and  peddling  farm  produce  by 
the  producer  thereof  or  pass  any  ordinance  requiring  him  to  secure 
a  license  so  to  do. 

I  conclude,  therefore,  that  in  municipal  corporations,  other  than 
cities  of  the  first  class,  a  local  board  of  health,  operating  under 
city  ordinances,  has  no  right  to  compel  farmers  to  take  out  a 
license  to  peddle  milk  which  they  produce  upon  their  own  farms, 
and  no  right  to  collect  from  such  milk  producers  a  fee  as  a  license 
fee. 

Very  respectfully, 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 


Fuhlic  Health  Laa Section  20  —  Fuhlic  Officers  Law  —  Sec- 
tions 30,  10. 
Action  of  l)oard  of  health,  village  of  Fort  Edward,  in  displacing 
Dr.  Mott  as  health  officer,  because  of  his  failure  to  take  the 
oath  of  office,  and  appointing  Dr.  Holliday  to  succeed  him, 
legal. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  September  9,  1910. 

Hon.  Eugene  II.  Porter,  Commissioner  of  Health,  Albany, 
N.  Y.: 
Dear  Sir. —  I  beg  to  acknowledge  receipt  of  yours  in  which  you 
state  that  Dr.  O.  II.  Mott  was  appointed  health  officer  of  the  village 
of  Fort  Edward  on  December  13,  1907,  for  a  term  of  four  years; 
that  on  the  second  day  of  May  you  were  notified  by  II.  P.  Turney, 
secretary  of  the  board  of  health  of  the  village  of  Fort  Edward; 
that  at  a  meeting  of  the  board  of  health  on  April  29,  1910,  a  reso- 
lution was  adopted  by  the  board  appointing  Dr.  Hamilton  Hol- 
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liday  to  succeed  Dr.  Mott;  that  you  were  advised  that  the  appoim- 
nient  of  Dr.  Kolliday  was  made  owing  to  the  failure  of  Dr.  Mott 
to  file  an  oath  of  office  after  being  appointed  to  the  oflBce,  and 
asking  me  to  advise  whether  there  is  any  provision  of  law  requir- 
ing a  local  health  officer  to  file  an  oath  of  office,  and  whether  I 
considered  the  action  taken  by  the  board  of  health  of  the  village 
of  Fort  Edward  legal  in  displacing  Dr.  Mott  without  having  con- 
formed with  the  provi>i()ns  of  section  20  of  the  Public  llealth 
Law  in  preferring  charges  and  holding  a  hearing  before  declaring 
the  office  vacant. 

Article  13,  section  1,  of  the  State  Constitution  provides: 

"  Members  of  the  Legislature,  and  all  officers  executive  and 
judicial,  except  such  inferior  officers  as  shall  be  by  law 
exempted  shall,  before  they  enter  on  the  duties  of  their  re- 
si)ective  offices,  take  and  subscribe  the  following  oath  or 
affirmation:     *    *    *  ." 

Section  20  of  the  Public  Health  Law  provides  among  other 
things  as  follows: 

'^  The  local  board  of  health  shall  appoint  a  competent 
physician,  not  a  member  of  the  local  board  of  health,  to  be  the 
health  officer  of  the  municipality.  The  term  of  office  of  the 
health  officer  shall  be  four  years  and  he  shall  hold  office  until 
the  appointment  of  his  successor.  He  may  be  removed  for 
just  cause  by  the  local  board  of  health  or  the  state  eonmiis- 
sioner  of  health  after  a  hearing;  such  removal  by  the  local 
board  of  health  must  be  approved  by  the  state  commissioner 
of  health." 

Section  10  of  the  Public  Officers  Law  provides: 

"  Every  officer  shall  take  and  file  the  oath  of  office  required 
by  law  before  he  shall  be  entitled  to  enter  upon  the  discharge 
of  any  of  his  official  duties.    *    *    *  " 

Section  30  of  the  Public  Officers  Law  provides  as  follows : 

"  Every  office  shall  be  vacant  upon  the  happening  of  either 
of  the  following  events  before  the  expiration  of  the  term 
thereof : 
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7.  His  refusal  or  neglect  to  file  his  official  oath  or  under- 
taking, if  one  is  required,  before  or  within  fifteen  days  after 
the  conimenceinent  of  the  term  of  office  for  which  he  is  chosen, 
if  an  elective  office,  or  if  an  appointive  office,  within  fifteen 
days  after  notice  of  his  appointment,  or  within  fifteen  days 
after  the  commencement  of  such  term ;    *    *    *." 

It  would  seem  that  the  health  officer  of  a  village  is  a  public 
officer  and  I  find  no  provision  of  law  which  exempts  such  health 
officer  from  taking  the  constitutional  oath  of  office. 

I  am  therefore  of  the  opinion  that  the  action  taken  by  the  board 
of  health  of  the  village  of  Fort  Edward  in  displacing  Dr.  Mott  is 
legal  and  that  the  provisions  of  section  20  of  the  Public  Health 
Law  above  quoted,  requiring  the  preferring  of  charges  and  holding 
a  hearing  before  declaring  the  office  vacant  did  not  apply  inas- 
much as  a  vacancy  existed  in  the  office  by  failure  of  Dr.  O.  H. 
^ifott  to  take  and  file  the  oath  of  office  required  by  statute. 
Yours  very  truly, 

EDWAEl)  I?.  O'MALLEY, 

Attorncy-QeneraL 


PiihUc  IleaUh  Law  —  Section  20. 
Charges  filed  for  removal  of  health  officer,  city  of  Binghamton. 

(See  opinion  May  IG,  1010.) 
STATE  OF  XKW  YORK. 

Attorney-Gen erat/s  Offick, 

Albany,  October  20,  1910. 

Hon.    ErGi:>JK    H.    Poutkk,    (^oininissioner   of   Health,    Alhany, 
N.  Y.: 

Dear  Sir. —  T  beg  to  acknowledge  receipt  of  your  communication 
of  September  12,  1010,  in  reference  to  a  hearing  noticed  by  and 
before  you,  on  charges  filed  with  yon  against  the  health  officer  of 
the  city  of  Binghamton,  together  with  the  accompanying  copy  of 
objections,  filed  on  behalf  of  said  health  officer,  to  his  being  re- 
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quired  to  answer  or  to  be  tried  upon  charges,  on  the  ground  that  on 
February  11,  1910,  the  same  complainant  filed  charges,  subfctan- 
tially  identical  to  those  preferred  before  you,  with  the  commis- 
sioner of  health  of  Binghamton  who  had  jurisdiction  to  hear  and 
determine  the  same,  and  that  the  objections  were  brought  to  trial 
before  said  commissioner  and  that  he  found  and  determined  that 
the  facts  shown  in  the  evidence  were  insufficient  to  warrant  the 
removal  of  the  health  officer. 

The  attorney  for  the  objector  contends  that  jurisdiction  to  re- 
move a  health  officer  is  concurrent  in  the  State  Commissioner  and 
in  the  city  commissioner  (standing  in  the  place  of  the  local  board 
of  health)  ;  that  the  city  comniissioner  before  whom  proceedings 
were  first  brought  should  be  deemed  to  have  acquired  thereby 
exclusive  jurisdiction  and  that  a  person  tried  and  acquitted  before 
one  authority  having  jurisdiction  should  not  be  required  to  meet 
the  same  charges  before  the  other  authority  having  concurrent 
jurisdiction  therewith;  and  that,  when  a  proceeding  has  been 
brought  before  the  local  authority  and  a  determination  made  on 
the  merits,  the  statute  gives  the  State  Commissioner  of  Health  the 
right  to  review  only  when  the  judgment  and  decision  are  of 
removal. 

My  opinion  is  asked  upon  the  following  questions: 

1.  Whether  or  not  you  have  authority  to  hear  charges,  in  view 
of  the  fact  that  the  health  officer  has  already  been  tried  on  charge> 
before  the  city  commissioner,  and  whether  or  not  the  latter 
acquired  exclusive  jurisdiction. 

2.  Whether  or  not  you  have  jurisdiction  to  hear  charges  identi- 
cal with  those  that  have  been  already  presented  to  the  city  com- 
missioner, or  whether  such  hearing,  if  any,  must  be  confined  to 
matters  outside  of  those  already  brought  before  the  city  com- 
missioner. 

Section  20  of  the  Public  Health  Law  provides  as  follows: 

"  He  (theTiealth  officer)  may  be  removed  for  just  cause  by 
the  local  board  of  health  or  the  state  commissioner  of  health 
after  a  hearing;  such  removal  by  the  local  board  of  health 
must  be  approved  by  the  state  commissioner  of  health." 

Thus  it  would  seem  that  proceedings  may  be  instituted,  either 
before  the  local  board  of  health  or  the  State  Commissioner,  and 
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may  be  prosecuted  to  a  determination.  The  State  Commissioner 
may  remove  a  health  officer  upon  findings  of  charges  proven,  if  the 
proceeding  is  brought  before  him.  Where  the  local  board  enter- 
tains a  hearing  upon  charges  brought  before  it,  its  judgment  of 
removal  (if  one  follows)  may  not  be  carried  into  effect  without  the 
approval  of  the  State  Commissioner.  Otherwise,  there  seems  to  be 
no  limitation  imposed  by  statute  upon  the  determination  of  the 
local  board. 

It  is,  perhaps,  too  broad  to  .say  that  jurisdiction  to  remove  is 
concurrent.  But  jurisdiction  to  entertain  charges,  in  the  first 
instance,  is  concurrent.  A  complainant  has  his  choice  of  the 
forum  in  which  he  may  lodge  and  try  his  charges.  There  is  no 
provision  in  the  statute  for  any  approval  by  the  State  Commis- 
sioner when  the  judgment  of  the  local  board  dismisses  the 
charges;  nor  is  there  any  provision  for  a  review  of  such  judgment 
by  appeal  to  the  State  Commissioner.  Subject  only  to  the  pro- 
vision as  to  approval,  above  noted,  the  local  board  is  apparently 
given  concurrent  power  with  the  State  Commissioner  to  hear  and 
decide. 

It  would  appear  in  this  case  that  the  complainant  made  his 
choice  of  one  of  the  tribunals  having  concurrent  jurisdiction;  ht' 
lodged  his  charges  before  it;  he  prosecuted  his  cas(»,  to  a  final 
det(Tmination  and  he  failed  to  sustain  his  charges  on  the  merits. 
I  do  not  believe  that  it  was  intended  that  he  might  thereafter 
institute  another  proceeding,  on  the  same  charges,  before  the  other 
authority. 

It  is  my  opinion  that  the  hearing  and  determination  of  the 
charges  by  and  before  the  city  commissioner  were  a  final  adjudi- 
cation of  the  same;  that  they  operated  as  a  bar  to  a  hearing  by 
you  upon  charges  identical  with  those  already  presented ;  and 
that,  so  far  as  you  may  have  jurisdiction  to  entertain  charges 
against  the  health  officer,  such  hearing,  if  any,  must  be  confined 
to  matters  outside  of  those  already  brought  and  tried  out  before 
the  city  commissioner. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-GeneraL 


Digitized  by  VjOOQIC 


8()lr  Ukpoht   of   TIIK    AtT(>UNKY-(iENKRAL. 

OPINIONS   RENDERED   THE   STATE   COMMISSIONER 

OF  LABOR. 


Labor  Lfur  —  Srrfinti  o  —  /''f/A/  Hour  Law  —  l^tate  Instiitdions. 
State  rcscrvatinii  at  Xia<raru  not  a  State  institution,  and  persoiLs 

(MiiplovfMl    u|)(in    ilo    not    come    within    provi^^ions    of    bImvv 

section. 

(See  4>piiU(0i  Julv  L>(i,    IJUO.) 

STATK  OF  XKW  VOKK. 

Att()K\ky-(jknkrai/s  Office, 

Alhaxy,  Juna  10,  1010. 

Hon.  John   Williams,  Co)nmisKioner  of  Labor,  Albany.  A'.  T.." 

Dear  Sir. —  I  aeknowlcMl^e  vour  letter  of  the  loth  inst.,  in  which 
you  ask  my  opinion  as  to  whether  the  State  Keservation  at  Niagara 
is  a  '*  State  institution  ''  within  the  meaning  of  the  term  as  use>l 
in  secti<»n  o  of  tlie  l.alxir  Law,  where  it  }>r()vi<les  that  '*  nothing  in 
this  section  slnill  lu*  const  rued  to  ai)ply  to  persons  regularly  eni- 
jdoyed  in  state  institutions.'^ 

It  is  my  opiniiin  that  the  State  Reservation  at  Niagara  is  not  a 
State  institution  within  the  meaning  of  this  language.  The  board 
known  as  tlie  Commissioners  of  the  State  lleservation  at  Niagara 
is  given  the  control  and  management  of  the  property  constituting 
such  reservation.  The  purpose  of  the  reservation  is  to  restore  the 
scenery  of  Niagara  Falls  and  preserve  it  in  its  natural  condition 
free  of  access  to  all.  (Public  Lands  Law,  article  IX.)  The 
reservati(»n  itself  is  not  an  institution  in  any  sense  but  simply  a 
certain  parcel  of  land  described  in  the  statute.  (Public  LamU 
LaAV,  §  lOS.) 

The  mere  fact  that  the  persons  employed  on  the  reservation  are 
em])loyed  by  a  State  commission  is  not  sufficient,  in  my  judgment. 
to  bring  them  within  the  language  above  quoted.  This  is  shown 
by  the  amendment  to  this  very  section  of  the  Labor  Law  made  by 
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the  Legislature  in  1900  in  adding  to  the  above  quoted  exception  in 
section  3,  the  following: 

((  *  *  *  or  to  engineers,  electricians  and  elevator  men  in 
the  department  of  public  buildings  during  the  annual  session 
of  the  legislature."  (Chapter  298,  Laws  of  1900,  amend- 
ing chapter  415,  Laws  of  1897,  as  amended  by  chapter  5G7, 
Laws  of  1899.) 

At  the  time  of  this  last  amendment  the  employees  so  specifically 
excepted  from  the  operation  of  section  3  were  under  the  Trustees 
of  Public  Buildings,  which  Trustees  had  control  of  the  department 
of  public  buildings.  It  is  evident  from  this  amendment  that  the 
words  "  State  institutions  "  were  not  deemed  broad  enough  by  the 
Legislature  to  include  the  capitol  and  other  public  buildings  under 
the  control  of  the  Trustees  of  Public  Buildings.  The  amendment, 
therefore,  is  a  legislative  interpretation  of  the  meaning  of  these 
words  in  accordance  with  the  opinion  herein  rendered. 
Very  truly  yours, 

EDWARD  K.  O'MALLEY, 

Atlorney-GcneraL 


Labor  Law  —  Sections  2,  3  —  Eight  Hour  Law, 

Employees  of  State  Keservation  at  Niagara  acting  as  police,  aiul 
wearing  uniforms  and  badges,  not  subject  to  provisions  of. 

(See  opinion  June  10,  1910.) 

STATE  OF  XKW  YORK. 

x\tt()rney-Ge.neral's  Ofkick, 

•  Albany,  July  20,  1910. 

Hon.  John  Williams,  Cotnnrissioncr  of  Labor,  Albany,  N,  Y.: 

Dear  Sir. —  I  am  in  recei})t  of  a  letter  from  Acting  (Vnnmis- 
sioner  William  W.  Walling  asking  for  my  opinion  as  to  (he  ap])li- 
cability  of  the  Eight  Hour  Law  to  certain  empl()ye(>s  of  the 
State  of  Xew  York  at  the  State  Reservation  at  Is^iagara  Falls,  who 
have  police  power  and  wear  uniforms  with  badges.  The  enclosure 
accompanying  the  letter  contains  a  list  of  employees,  among  which 
are  those  described  as  police  constables,  night  watchmen,   ticket 
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men  and  cjiretaki-rs,  all  of  whom  possess  |>oliee  powers  and  are 
rocpiired  to  work  more  than  eight  hours  per  day. 

The  provisions  of  the  Labor  Law  under  which  this  question 
arises  are  sections  2  and  15,  which  read  as  follows: 

"  Section  2.  Dkfixitions  —  employke. —  The  term  "  em- 
ployee,' when  used  in  this  section,  means  a  mechanic,  work- 
ingman  or  lalM)rer  who  works  for  another  for  hire.    *    *    *  " 

"  §  3.  Horns  TO  coxsriTrTE  a  day's  work. —  Eight  hours 
shall  constitute  a  legal  day's  work  for  all  classes  of  employee^ 
in  this  state  excej)t  those  (^igagcsl  in  farm  and  diunestic  ser- 
vice unless  otherwise  provided  hy  law.     *     *     *  " 

Under  the  above  j)rovisious,  the  answer  to  your  proposition 
involv(\s  the  determination  of  wlieth(»r  the  emi)loyees  above  referred 
to  are  em})]oyees  within  the  meaning  (»f  the  Labor  Law\  It  has 
been  held  that  this  provision  of  the  I^abor  Law  does  not  ai)ply  to 
uniformed  mend)ers  of  \ho  tire  department  in  the  city  of  Xew 
York.  Under  the  decisions  ccmstruing  the  definition  of  "  em- 
ployee "  as  used  in  the  above  statute,  T  am  clearly  of  the  opinion 
that  the  Eight  Hour  Law  does  not  apjdy  to  employees  of  the  State 
at  the  Niagara  Keservation  who  are  performing  the  duties  aud 
have  the  j)owers  of  policemen. 

Yours  v(M-y  truly, 

EDWARD  11.  OVMALLKY, 

Atforucif-CicucraL 


Lfibor  LiDr  -    Scrlion  J>     -  Klf/hl  /four  Latr  —  Sfalr  Insfilutidus. 

Men  "  regularly  employed  ''  in  State  instituticms  may  be  placed  on 
^'construction,  additions  and  improvements"  without  coming 
•     under  the  general  provisions  of  the  Eight  Hour  Law. 

STATK  OF  XKW  VOIfK. 

Attok\ky-(ienerat/s  Office, 

Albany,  A^ufiist  17,  1010. 

Hon.  Joiix  Williams,  (U)nn)n'ss'io}tcr  of  Labor,  Albany,  N.  Y,: 

Dear  Sir.— I  have  your  letter  of  recent  date  in  which  you  call 

my  attention  to  the  fact  that  the  Labor  Law  in  section  3  provides 
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that  eight  hours  shall  constitute  a  clay's  Avork  for  all  classes  of 
employees  in  this  State,  but  that  this  contains  a  proviso  to  the 
effect  that  persons  regularly  employed  in  such  institutions  are  not 
affected  thereby.  You  also  call  my  attention  to  the  fact  that  the 
Legislature  in  the  annual  appropriation  bill  provides  a  lump  sum 
for  the  "  maintenance  "  of  such  institutions  and  that  out  of  this 
appropriation  are  paid  the  salaries  of  all  persons  "  regularly  em- 
ployed "  therein.  In  addition  to  this,  in  special  appropriations 
sums  of  money  are  provided  for  "  construction,  additions  and 
improvements  "  at  such  institutions.  In  view  of  these  facts,  you 
ask  me  whether  laborers,  workmen  or  mechanics  who  are  "  regu- 
larly employed  "  in  such  institutions  and  whose  salaries  are  paid 
out  of  the  maintenance  funds  may  be  employed  by  the  management 
upon  "  construction,  additions  and  improvements  "  which  are  paid 
for  out  of  special  appropriations,  without  coming  under  the  general 
provisions  of  said  section  3. 

This  question  must  be  answered  in  the  affirmative  as  it  assumes 
the  fact  that  these  men  are  "  regularly  employed  "  in  these  institu- 
tions. Whether  or  not  they  come  under  the  provisions  of  this 
section  depends  on  the  question  of  fact  in  each  instance  as  to 
whether  or  not  they  are  regularly  employed  at  the  institution. 
Neither  the  nature  of  the  work  nor  the  appropriation  from  which 
they  are  to  be  paid  has  any  connection  with  this  determination. 
Very  truly  yours, 

EDWARD  K.  O'MALLEY, 

Attoniey-General. 
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OPINIONS  RENDERED  THE  STATE  FISCAL 
SUPERVISOR. 


Htate  Iti^slifudonfi  —  Xrw  York  Sfafc  Soldiers'  and  Sailors  Home, 

BallK 

Reappointinont  **  niast(*r  mechanic  ''  not  within  c()nteHij)lation  o{ 
statute.  Section  S  of  the  Pnl)lic  Buihlint^s  Law  clothes  the 
State  Architect  with  the  dntv  of  preparing  drawings,  speciti- 
cations,  etc.,  and  h(>ard  of  trnst<*es  may  not  deh^gate  power  t  » 
others. 

STATK  OF  NKW  VOKK. 

Attouxky-Cikxkral's  Offk^k, 

Alkany.  March  20,  HMO. 

Hon.  Dexms  ^IcCautuy,  Fiscal  Supervisor,  Albany,  A\  3'.; 

Dear  Sir. — ^T  acknowle<lge  yonr  letters  of  the  22d  and  2o(l 
insts.  enclosing  letter  from  the  commandant  of  the  Xew  York 
State  Soldiers'  and  Sailors'  Home  at  T>ath,  and  asking  my  opinion 
upon  the  (piestion  therein  presented. 

It  appears  that  the  hoard  of  trnstees  of  this  institution  ha- 
unanimously  passed  a  resolution  favoring  the  reappointment  of 
one  of  the  emjdoyees  of  the  institution  to  the  position  of  master 
mechanic.  Tt  a[)pears  that  this  same  employee  was  appointed  to 
such  positi(m  in  lOO.")  and  that  the  then  Fiscal  Supervisor  dis- 
allowed his  salary  on  the  ground  that  the  Public  Buildings  Law. 
under  section  S,  provide<l  that  the  same  work  which  he  was  aj)- 
}>ointed  to  perform  should  he  done  by  the  State  Architect  and  that 
therefore  his  appoiutuK^ut  to  tlu*  position  was  illegal. 

The  duties  of  the  p(^sition  of  master  mechanic  as  created  by  the 
board  of  trustees  are  stated  as  follows:  ' 

First.     To  perform  ordinary  carj)enter  work. 

Second.  To  have  charge*  of  the  carpenter  repair  work  of  the 
institution  and  of  the  force  of  carpenters,  painters  and  some  other 
em])loyees. 
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Third.  To  inspect  all  carpenter  construction  work  being  done 
under  contract  and  to  prepare  plans  for  new  buildings  and  car- 
penter construction  work  and  to  estimate  the  cost. 

Section  8  of  the  Public  Buildings  Law  provides  as  follows: 

^''  Section  8.  Duties. —  The  state  architect  shall  prepare 
the  drawings  and  specifications  and  supervise  and  control,  as 
architect,  the  construction  of  all  new  buildings  erected  at  the 
expense  of  the  state.  lie  shall  also  prepare  the  drawings  and 
specifications  for  additions  to  existing  buildings,  and  for  the 
alteration  or  improvement  thereof,  lie  shall  see  that  the 
materials  furnished  and  the  work  ])erformed  in  constructing, 
altering  or  improving  any  such  buihling  are  in  accordance, 
with  such  drawings  and  specifications,  and  that  the  interests 
of  the  state  are  fully  protected,     *     *     *." 

It  is  claimed  in  the  letter  from  the  commandant  that  plans  and 
estimates  have  always  been  called  for  by  your  department,  and 
stress  is  laid  in  his  letter  on  the  fact  that  there  are  76  buildings 
belonging  to  the  institution  which  cost  in  the  aggregate  more  than 
half  a  millicm  dollars,  so  that  there  is  a  large  amount  of  repairs 
and  improvements  being  done  at  the  institution. 

On  the  other  hand,  in  your  letter  it  is  stated  that  you  fail  to  find 
any  instance  in  which  your  department  has  requested  the  com- 
mandant to  have  i)repared  at  his  institution  any  plans  or  speci- 
fications, with  the  exception  of  a  request  to  show  new  farm  fences 
required,  in  response  to  which  a  cnule  sketch  was  received,  and 
that,  on  the  contrary,  there  is  correspondence  which  recites 
specifically  that  your  department  does  not  expect  any  plans  for 
buildings  to  be  made  by  any  employee  of  the  Home.  It  is  also 
pointed  out  in  your  letter  that  this  institution  is  the  only  one 
reporting  to  your  department  which  has  asked  for  a  master 
mechanic,  although  the  Xew  York  State  Reformatory  at  Elmira, 
the  Eastern  Xew  York  Reformatory  at  Xapanoch,  the  Xew  York 
House  of  Refuge  at  RandalTs  Island,  the  Rome  State  Custodial 
Asylum,  and  the  Craig  Colony  for  Epileptics  at  Sonyea  each  have 
property  valued  at  considerably  nuvre  than  the  property  of  this 
institution. 
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It  would  sccni  from  an  eivaininution  of  section  8  of  the  Public 
IJuildings  Law,  quoted  above,  that  the  State  Arehiteet  is  retjuired 
by  statute  to  perform  all  of  the  more  important  duties  assigned  by 
the  board  of  trust(H's  of  this  institution  to  the  position  of  master 
mechanie.  It  i*i  therefore  my  opinion  that  the  statut(*s  do  not 
contemplate  conferring  upon  such  board  the  power  to  appoint  any 
other  pers(»n  to  perform  the  same  functicms.  It  is  certainly  con- 
trary to  public  j)olicy  to  have  an  uiuieces^ary  duplication  of  offices, 
and  no  statute  will  be  interj)reted  as  permitting  such  duplication 
unless  compelled  by  the  clearest  language.  There  is  nothing  in 
tli(»  act  defining  the  powers  of  the  board  of  trustees  of  this  institu- 
tion which  .specifically  gives  it  the  jKJwer  to  appoint  any  such 
employee,  and  I  am  therefore  of  the  opinion  that  the  ruling  made 
by  your  department  is  correct  and  that  the  board  of  trustee**  has 
no  power  to  delegate  to  any  emjdoyee  appointed  by  it  the  duties 
which  by  the  statute  devolve  upon  the  State  Architect  and  must  be 
performed  by  him. 

Very  truly  yours, 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 


State     Chanties     Law  —  l^crtiofi     48  —  t^tate     Institutiotis  — 

Contracts. 

State  Fiscal  Supervisor  may  disapprove  contract  made  between 
the  purchasing  committee  of  superintendents,  and  the  Van 
Wyck  Thorpe  Company,  of  Iludscm,  for  delivery  of  coal. 

STATE  OF  NKAV  YORK. 

Attobney-Gexeral's  Office, 

Albany,  Aj)ril  25,  1910. 

Hon.  Dennis  ]McCartiiy,  Fiscal  Supei'visor,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  letter  of  the  23d  inst.,  in  which  you  ask 
my  opinion  as  to  your  right  to  disapprove  a  contract  which  you 
state  was  made  on  March  28,  1910,  betw^een  the  purchasing  com- 
mittee of  superintendents  for  institutions  reporting  to  your  depart- 
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ment  and  the  Van  AVyck  Thorpe  Company,  of  Hudson,  for  coal. 
I  note  that  this  contract  has  not  yet  been  delivered  to  you  for 
approval  but  that  you  are  just  in  receipt  of  an  analysis  of  coal 
delivered  which  indicates  to  you  that  a  delivery  has  been  made 
under  it. 

Section  48  of  the  State  Charities  Law  provides  the  method  by 
which  a  purchasing  committee  of  superintendents  and  managers 
or  trustees  of  institutions  reporting  to  you  may  be  created  and 
defines  the  powers  of  such  committee.    It  provides  in  part : 

"  Such  purchasing  committee  may  appoint  a  secretary  who 
is  also  a  stenographer  and  may  also  consider  proposals  and 
make  awards  under  joint  contracts  for  the  purchase  of  staple 
articles  of  supplies  for  any  or  all  of  the  state  institutions  re- 
porting to  the  fiscal  supervisor  and  shall  appoint  a  committee 
of  two  to  execute  joint  contracts  in  accordance  with  such 
awards,  subject  to  the  approval  of  the  fiscal  supervisor/' 

It  is  further  provided  that  all  powers  conferred  by  this  section 
ripon  the  purchasing  eonmiittee  shall  be  exercised  subject  to  the 
powers  possessed  or  hereafter  conferred  upon  you. 

It  is  my  opinion  that  under  the  foregoing  provisions  of  the  stat- 
ute you  may  disapprove  the  contract  entered  into  by  the  purchasing 
committee  for  the  supply  of  coal  referred  to  in  your  letter.  Such 
a(*tion  on  your  part,  however,  should  be  taken  promptly  as  soon 
as  the  terms  of  the  contract  are  called  to  your  attention.  From  the 
statement  contained  in  your  letter  it  appears  that  you  are  only  just 
aware  of  the  fact  that  the  contract  is  being  acted  upon,  and  I 
therefore  infer  that  there  has  not  been  any  delay  on  your  part 
which  could  possibly  be  claimed  to  estop  you  from  exercising  your 
rights. 

I  therefore  advise  you  that,  if  you  so  desire,  you  may  notify  .the 
contractor  and  the  purchasing  committee  at  once  that  you  disap- 
prove the  contract  or  that  you  withhold  approval  until  its  specifi- 
cations are  made  satisfactory  to  you. 

Yours  respectfully, 

EDWATID  R.  O'M ALLEY, 

Attorney-General , 
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iSV^//^'  Flnanrr  Lair-    Srrflftns  l«'i,  l]7  —  State  Institutions, 

Sohliers'  I  Ionic  at  Ihitli  may  ii«»t  furnish  tallow  to  Troy  firm  and 
receive  in  cxchan^re  laundry  an<l  toilet  soap.  State  Finance 
Law  clearly  ])rovides  that  all  su])j)lics  shall  be  purchased  for 
cash,  and  j>roducls  sold  for  ca>h,  and  prohibits  such  exchancrer. 
by  State  institutions. 

(See  oi)inion  dune  :1'2,  ISIK),  p.  273,  Keport.) 

STATK  OF  XKW  VOUK. 

Att()R\ey-(iknkrai/s  Offk'k, 

Albany,  ^f(n/  3,  IIHO. 

Hon.  Dknxis  MrCAUTHY,  Fiscal  Supervisor,  Albany,  S.  Y,: 

Dear  Sir.--  I  have  your  letter  of  the  20th  ultimo  in  which  yon 
ask  my  oj)inion  upon  {\w  legality  of  the  foHowing  transaction: 

Von  state  that  (me  of  your  inspectors  has  reported  that  as  a 
result  of  his  inspection  of  the  New  York  State  Soldiers'  and 
Sailors'  Home  at  I>ath,  he  has  discovered  that  **  the  lanndry  and 
toilet  soap  snpjdied  is  furnished  by  a  Troy  firm  in  exchange  for 
tallow  which  the  institution  saves  and  sends  to  them/'  You  state 
that  it  was  formerly  the  custom  of  this  institution  to  sell  the  tallow 
obtained  by  rc^iderinii;  the  grease  from  meat  and  to  turn  the  pro- 
ceeds over  to  the  Slate  Treasurer.  You  also  state  that  there  is  no 
information  on  file  in  your  de})artment  to  show  the  price  allowetl 
for  this  tallow  nor  th(»  price  at  which  the  soap  is  supplied.  You 
also  call  my  attentitni  to  a  similar  case  which  was  discovered  at  the 
Kome  State  Custodial  Asyhim  some  years  ago  and  was  dirc^eted 
by  one  of  your  ])redecessors  to  be  discontinued  although,  as  also 
appears  from  your  letter,  in  a  number  of  individual  instances, 
with  the  concurrence  of  the  Comptroller,  certain  other  institntions 
have  been  permitted  to  make  exchanges  such  as  the  exchange  of 
bones  for  f(M'tilizer,  the  exchange  of  wheat  for  flour  or  feed,  and 
the  exchange  of  vegetables  for  canned  goods. 

T  have  carefully  examined  this  question  and  it  is  my  opinion  that 
under  the  law  such  a  practice  is  illegal.  The  provisions  of  the 
State  Finance  Law  seem  clearly  to  contemplate  that  the  business 
of  all  State  institutions  must  In*  conducted  on  a  cash  basis;  that  all 
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supplies  shall  be  purchased  for  cash;  and  that  all  pr()dn(;e  shall  bo 
sold  for  cash  which  shall  be  turned  over  to  the  State  Treasurer. 
Section  16  of  the  State  Finance  Law  provides  in  part  as  follows: 

"All  purchases  for  the  use  of  any  department,  office  or  work 
of  the  State  government  shall  be  for  cash."  • 

Section  37  of  the  same  law  provides  in  part  as  follows : 

"  Every  state  officer,  employee,  l)oard,  departnient  or  com- 
mission rec<?iving  money  for  or  on  behalf  of  the  state  from 
fees,  penalties,  costs,  fines,  sales  of  propcdij  or  other- 
Avise    *    *    *," 

shall  pay  monthly  to  the  State  Treasurer  all  such  money. 

In  considering  the  effect  of  this  section,  former  Attorney-General 
Da  vies  held  that  it  prevented  the  payment  for  supplies  and  labor 
with  farm  produce  by  the  Ifs^ew  York  Agricultural  Experiment 
Station.  In  the  course  of  this  opinion  he  says  (Report  of  Attor- 
ney-General, 1899,  page  273)  : 

"  It  is  evident  to  me  that  among  the  purposes  sought  by 
the  Legislature  in  enacting  that  statute  was  that  of  prohibiting 
State  officers  or  boards  from  indiscriminately  paying  out 
moneys  without  first  having  the  transaction  approved  as  re- 
quired by  law.  This  will  undoubtedly  cause  some  incon- 
venience and  extra  labor  but  it  causes  a  uniformity  of  action 
on  the  part  of  all  departments  and  institutions  of  the  State. 
*  *  *  The  products  should  be  sold  for  cash  and  payment 
for  supplies,  labor,  etc.,  received  or  enjoyed  by  the  Experi- 
ment Station  should  be  paid  for  in  cash  in  the  manner  pre- 
scribed by  law." , 

I  fully  concur  in  the  above  reasoning  and  in  my  judgment  it  is 
equally  applicable  to  the  cases  mentioned  in  your  letter.     I  must 
therefore  advise  you  that  under  the  law,  all  exchanges  by  State 
institutions  of  their  products  for  other  products  is  prohibited. 
V(Ty  trvdy  yours, 

EDWARD  R.  O'irALLEY, 

Atioiifiey-Gcncmh 
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Stale  Cliaritirs  Jjfur  —  Secdon  45  —  State  InstiltUiofis. 

1.  Fiscal  SiijuTvisor  luav  <*ans(»  cstiuiatcvs  to  be  revised  by  officers 

of  State  institutions  so  as  to  eaiise  a  reduction  of  amount. 

2.  Viiwvr  of   Fiscal    Supervisor   to   enforce   compliance  by   sub: 

ordinate  officers   with   recpiests   for  economy,   only   in  such 
manner  as  is  i)rescribed  in  section  45. 

3.  Fiscal  Supervis<»r  not  liable  for  ex[>enditure  of  State  institutions 

on  excess  of  amount  appropriated,  as  board  or  officer  making 
such  contract  would  be  held  resptmsible. 

STATE  OF  .NEW  YOKK. 

Attornev-Generai/s  Ofp'ice, 

Albany,  May  (],  1010. 

lion.  Dexms  ifcCAKTiiv,  Fiscal  Supervisoj^j  Albany,  N.  Y.: 

Dear  Sir. —  Keferring  to  your  letters  of  the  18th  ultimo  and 
4th  instant,  in  which  ycm  ask  my  oj)inion  upon  various  questions, 
1  beg  to  advise  you  as  follows : 

The  first  qiu'stion  which  you  ask  is  whether,  under  section  45 
of  the  State  Charities  Law,  you  have  the  power  to  return  estimates 
submitted  to  you  by  State  institutions,  with  the  direction  that  they 
be  revised  by  the  officers  of  such  institutions  so  as  to  bring  al)Out 
a  certain  definite  n^duction  which  you  deem  necessary. 

Secticm  45  of  this  law  provides  in  part  as  follows: 

"  The  fiscal  supervisor  may  cause  such  estimates  to  be 
revised  either  as  to  quantity  or  quality  of  supplies  and  the 
estimated  cost. thereof,  and  shall  certify  that  he  has  carefully 
examined  the  same  and  that  the  articles  contained  in  such 
estimate,  as  ap])roved  or  revised  by  him,  are  actually  require<l 
for  the  use  of  the  institution,  and  shall  thereupon  present  such 
estimate  and  certificate  to  the  comptroller." 

As  you  point  out,  there  is  no  s])ecific  ])rovision  in  this  section 
as  to  how  or  by  whom  these  estimates  shall  be -revised.  There  is 
much  force  in  your  contention  that  persons  locAted  at  the  institu- 
tion and  familiar  with  its  more  pressing  needs,  are  in  better  posi- 
tion to  make  such  revision  in  some  respects,  than  are  you.    It  is 
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therefore  my  opinion  that  you  have  the  right  to  "  cause  such  esti- 
mates to  be  revised  "  by  the  several  institutions  submitting  them, 
and  that  such  practice  on  your  part  is  legal. 

The  second  question  which  you  ask  is  for  my  opinion  "  as  to  the 
powers  of  the  Fiscal  Supervisor  in  the  matter  of  enforcing  com- 
pliance, by  the  sul)ordinate  officers  of  the  institutions  reporting  to 
him,  with  recommendations  made  by  the  Fiscal  Supervisor  for 
securing  greater  economy  in  the  administration  of  the  institutions." 

This  is  a  general  question  which  it  is  difficult  to  answer 
specifically.  Your  powers  over  such  institutions  are  clearly  defined 
by  the  statute ;  in  so  far  as  you  may  enforce  compliance  with  your 
suggestions  by  revising  the  estimates  in  the  manner  authorized  by 
.  section  45  of  the  State  Charities  Law,  your  right  to  do  so  is  clear. 
Beyond  this,  I  find  nothing  in  the  statute  which  will  give  you  more 
than  advisory  powers. 

Your  third  question  is  for  my  opinion  "  as  to  the  financial 
responsibility  of  the  Fiscal  Supervisor  for  the  expenditures  of  the 
institutions  reporting  to  him,  in  excess  of  the  amoimts  appropri- 
ated therefor." 

This  is  another  general  question  and  the  answer  to  it  might 
possibly  be  varied  by  particular  circumstances.  However,  I 
assume  it  to  mean  whether  or  not  you  are  liable  personally  for  a 
State  institution  exceeding  in  its  expenditures  the  amount  of  the 
appropriation  made  for  such  expenditures.  Under  section  45  of 
the  State  Charities  Law  it  is  provided  that  after  revising  the  esti- 
mates you  shall  certify  that  you  have  "  carefully  examined  the 
same  and  that  the  articles  contained  in  such  estimate,  as  approved 
or  revised  by  "  you,  "  are  actually  required  for  the  use  of  the  insti- 
tution, and  shall  thereupon  present  such  estimate  and  certificate 
to  the  Comptroller."     The  statute  further  provides : 

"  Upon  the  revision  and  approval  of  such  estimate,  the 
comptroller  shall  authorize  the  boards  of  managers,  trustees 
or  other  managing  officers  of  such  institutions  to  make  drafts 
on  him,  as  the  money  may  be  required  for  the  purposes  men- 
tioned in  such  estimates,  which  draft  shall  be  paid  on  his 
warrant,  out  of  the  funds  in  the  treasury  of  the  state  appro- 
priated for  the  support  of  such  institutions." 
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It  is  obvious,  fmm  an  <'xaminatioii  of  tbcso  provisions,  ti»irethcr 
with  tho  provision  that  these  estimates  shall  1k'  given  monthly  in 
advanee,  that  your  approval  is  eontemplate<l  as  a  eondition  jinv*^ 
(lent  to  the  actual  iiuMirrin*]:  of  liability.  In  any  view,  however, 
sueh  liability  is  not  actually  ineurred  by  you  but  by  the  l>oard  or 
officer  entering  into  the  contract,  so  that  th(M'(»  would  seem  to  be  no 
possibility  af  a  violation  l»y  you  of  section  J55  of  the  State  Finance 
Law.  It  is  therefore  my  opinion  that  in  the  ordinary  case  yon 
wonbl  l)e  under  no  jxM'snnal  liability  for  an  expenditure  by  an 
institution  reporting  to  you  in  excess  of  the  amount  aj)propriatt'd 
to  it.  The  ([uestion  would  seem  to  be  largely  academic*  because 
unless  the  (\unptroller  and  the  Treasurer  are  both  negligtMit,  no 
such  expenditure  could  be  nuide. 

Very  truly  yours, 

EinVAUl)  11.  O'MALLEV, 

Atiomey-iiencraL 


Siftlr  (liariiics  Lntr  —  Srrliufi  4^) — Slate  Inslifuilonfi, 

Purchasing  of  suj>j)lies  necessary  for  the  entertainment  of  man- 
agers or  trustcH's  of  th(^  institution  to  be  included  in  supple- 
mental estimates.  Fiscal  Supervisor  should  authorize  all 
supplies  for  officers  tir  employees  of  such  institutions  to  Im? 
added  to  the  usiud  sui)j>li(\s  for  the  general  use  of  the  institu- 
tions, and  shouhl  not  permit  any  extra  supjdies  to  be  delivere*! 
without  going  into  the  storehouse  of  the  institutions. 

STATE  OF  .NEW  YORK. 

Attuknky-CiKxkkal's  Offum:, 

Albany,  June  V),  ItUO. 

lion.  Dknms  iMcf^vKTHY,  Fiscal  Suprrvlsor.  Albany,  N,  Y,: 

Dear  Sir. —  I  acknowledge*  your  letter  of  the  6th  inst.  in  which 
you  enclose  copy  of  letter  written  by  you  to  the  superintendent* 
of  the  institutions  re])orting  to  you,  and  request  my  opinion  ui)on 
the  legality  of  the  expenditure  therein  authorized.  Said  letter 
states  that  your  department  will  approve  items  for  food  supplies 
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necessary  and  proper  for  the  entertainment  of  managers  or  trustees 
of  the  institution  and  other  official  guests,  which  may  be  included 
in  supplemental  estimates  at  the  close  of  the  months  in  which  the 
])urchases  are  made,  to  an  amount  not  exceeding  $75  a  year  for 
each  institution. 

Section  45  of  the  State  Charities  Law  provides  in  part  as  follows 
in  reference  to  institutions  reporting  to  you: 

ic  'X-  *  *  ^^y  shall  the  treasurer  of  any  institution  named 
or  referred  to  in  this  section  pay  accounts  for  supplies  fur- 
nished to  officers  and  employees  unless  the  same  be  drawn 
from  the  ordinary  supplies  provided  for  the  general  use  of 
the  institution." 

You  ask  whether  this  provision  renders  the  expenditures  above 
mentioned  in  any  manner  unlawful. 

The  meaning  of  this  language  is  not  as  clear  as  could  be  desired. 
Its  general  purpose,  however,  is  apparent.  It  is  evidently  intended 
to  prevent  officers  or  employees  from  purchasing  supplies  for  them- 
selves and  charging  them  to  the  institutions.  To  avoid  this,  it  is 
provided  that  the  treasurer  shall  not  pay  any  accounts  for  su])plies 
so  furnished.  All  supplies  for  officers  and  employees  must  be 
drawn  from  the  ordinary  supplies  i)rovided  for  the  general  use  of 
the  institution. 

In  my  judgment,  this  does  not  mean  that  officers  and  employee's 
shall  not  receive  any  different  diet  from  that  given  the  inmates  of 
the  institution.  As  you  stated  to  me  verbally,  such  a  construction 
would  make  it  extremely  difficult  to  secure  the  class  of  ])ersons 
desired  for  officers  and  employees.  In  my  opinion,  all  that  is 
required  is  that  the  supplies  used  shall  first  go  into  the  general 
storehouse  of  the  institution,  and  that  officers  and  employees  alike 
shall  receive  supplies  only  from  this  source.  It  does  not  mean  that 
they  can  receive  only  supplies  which  are  given  likewise  to  inmates. 

From  this  it  would  follow  that  there  would  be  no.  objection  to 
the  course  outlined  in  your  letter  on  the  ground  that  it  contemplated 
allowing  certain  officers  different  food  supplies  than  are  ordinarily 
furnished  the  inmates  of  the  institution.  Accordingly,  if  under 
your  authorizaticm  supplies  for  the  entertainment  of  managers  and 
official  visitors  are  added  to  the  ordinary  supplies  for  the  general 
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uso  of  tho  institution  antl  usod  only  from  such  supplies,  therf* 
wouM  seem  to  ho  no  violatitHi  of  th<»  law.  If,  on  the  other  hand, 
your  authorization  sliouM  he  taken  as  permitting  officers  to  order 
unusual  sujijdies  to  he  delivered  directly  tcr  themselves  without 
iroing  into  the  storehouse  of  the  institution,  there  would  seem  to 
he  a  clear  violation  of  the  law. 

Very  truly  yours, 

EinVARI)  K.  (VMALLEY, 

Atiorney-(f€n€r(iL 


Stale  Instituliofh'i, 

Travel iuir  exjK-nscs  of  managers  or  trustees  of  State  charitable 
institutions  nuiy  he  pai<l  either  hy  authorization  of  the  hoard 
of  trustees,  or  hy  the  approval  of  the  Fiscal  Supervisor. 

STATK  OF  XKW  VOUK. 

Attoknkv-CiknkkaiAs  Ofi  ick, 

Albanv,  ScpfenilH'r  .*>,  1910. 

lion.  Dknms  McC-Airniv,  Fisnil  Su]}rrvls()r,  Albany,  X.  Y.: 

Dear  Sir. —  In  reply  to  your  favor  of  Au^i^ust  'U)th  asking  for 
my  opini(m  as  to  the  con>truction  of  the  last  sentence  of  tlio 
Appropriation  Law,  chapter  512,  Laws  ()f  1010,  1  would  say  that 
T  am  of  opini(m  that  a  manager,  trustee  or  officer  of  any  State 
charitable  institution  may  he  reimlnirsed  for  his  actual  travelinir 
expenses  while  in  the  ])erfornunic(»  of  official  duties,  other  than 
attending  meetings  of  the  hoard  at  the  office  of  the  institution,  in 
either  of  two  cases;  first,  when  authorized  hy  resolution  of  the 
hoard  of  managers  of  the  institution  of  which  he  is  a  meniher; 
second,  when  he  has  the  approval  of  the*  Fiscal  Supervisor  of  State 
Charities,  and  that  it  is  no  longer  recpiired  that  the  r<*solution  of 
the  hoard  of  managers  he  ap])i'ove<l  hy  the  Fiscal  Supervisor. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-Generah 
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Stale  Charities  Law  —  Section  51  — State  Institutions. 

Traveling  expenses  managers  State  School  for  the  Blind.  Actual 
and  necessary  expenses  to  be  paid  under  provisions  of  section 
51  and  not  under  provisions  of  Education  Law,  section  947. 

STATK  OF  NEW  YORK. 

Attorney-Gkneral's  Office, 

Albany,  December  3,  1910. 

Hon.  Denms  McCakthy,  Fiscal  Supervisor,  Albany,  N:  Y.: 

Dear  Sir. —  I  l)eg  to  acknowledge  receipt  of  your  letter  of 
August  31st  in  which  you  ask  for  my  opinion  as  to  whether  the 
managers  of  the  State  School  for  th(»  Blind  should  be  allowed 
mileage  at  the  same  rate  as  that  paid  to  the  mend)ers  of  the  Legis- 
lature for  distances  actually  traveled,  as  provided  in  section  7  of 
chapter  744  of  the  Laws  of  1S()7  (now  section  947  of  the  Educa- 
tion Law)  or  should  be  allowed  their  actual  and  necessary  expenses 
as  set  forth  in  section  51  of  the  State  Charities  Law. 

I  would  say  in  re])ly  that  I  am  of  opinion  that  the  jirovisions  of 
section  51  of  the  State  Charities  Law  are  controlling  and  that 
the  managers  of  this  institution  should  l)e  paid  their  actual  travel- 
ing expenses  and  not  be  allowed  mileage. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General., 
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OPINION  RENDERED  THE  STATE  PRINTING  BOARD. 


State  Print ififj  Law, 

In  al)s<»iH't'  id  pnjvisitm  for  roUinding  old  InMiks,  State  dopartiiieiit> 
may  have  siieh  work  jxM-forined  outside  of  State  printing 
plant. 

STATK  OF  NKW  VOIiK. 

Attoun ky-Gknp:rai/s  Office, 

Albany,  January  11,  IIMO. 

State  Print nuf  Hoard.  Altntni/,  X.  Y.: 

Gentloiiien. —  Your  eoninnniieatioii  of  the  fith  inst.,  reeeived  in 
which  you  ask  an  o])inion  from  this  office  as  to  whether  State 
departments  are  obliged,  under  the  State  Printing  Law,  to  have 
old  lM)oks  rebound  by  the  State  printing  plant. 

An  examination  of  the  statute  fails  to  reveal  any  provision  for 
the  rebinding  of  old  books.  I  have  also  examined  the  printing: 
contract  for  the  year  1010  and  find  no  terms  provided  for  tb- 
rel)inding  of  old  books  where  there  is  no  printing  to  be  done.  1 
am  of  the  opinion,  therefore,  that  such  w^ork  may  l>e  performed 
outside  of  the  State  printing  plant. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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OPINION  RENDERED  THE  STATE  RESERVATION  AT 

NIAGARA. 


Stale  lieservaiion  at  Niagara, 

Permit  given  by  commissioners  to  guide  for  term  of  five  years,  and 
construction  of  building  by  him  upon  the  State  Reservation 
to  be  used  as  a  rest  house  in  return  for  grant  of  such  permit, 
not  in  conflict  with  statute.  (Public  Lands  Law,  sections 
102,  105.) 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  January  19,  1910. 

Hon.  Charles  if.  Dow,  President,  C oinmissioners  of  (he  Stale 
Reservation  at  Niagara,  Niagara  Falls,  N,  Y.: 

Dear  Sir.^ — I  have  your  letter  of  the  19th  inst.,  in  which  you 
ask  my  opinion  upon  the  following  question : 

You  state  that  your  commission  has  for  many  years  given  a 
permit  to  one  or  two  persons  to  ccmduct  visitors  behind  the  Falls, 
furnishing  a  guide  and  proper  clothing  for  the  trip.  For  the 
clothing  and  guide's  service  a  reasonable  charge  is  made.  The 
person  receiving  this  permit  has  paid  an  annual  compensation  to 
your  commission  for  the  State  for  the  privilege  thus  given,  wdiich 
amount,  until  recently,  has  been  $1,500  a  year.  Your  conmiis- 
sion  now  desires  to  grant  this  privilege  to  the  same  person  who 
has  held  it  for  many  years,  for  a  term  of  five  years,  in  return  for 
which  he  is  willing  to  construct  upon  the  reservation  a  building 
to  be  used  by  the  public  as  a  rest  house  and  public  comfort  station 
and  of  the  value  of  at  least  $20,000.  No  charge  will  be  made  to 
any  one  for  the  use  of  this  building  or  any  of  its  accommodaticms, 
and  the  use  of  a  part  of  it  will  be  given  the  licensee  for  the  trans- 
action of  his  business. 

You  state  that  the  power  to  grant  a  permit  of  this  character  and 
receive  therefore  an  annual  compensaticm  has  never  been  doubte<l 
in  the  past,  and  that  your  commission  now  desires  to  know  if 
there  is  any  legal  objection  to  granting  this  permit  and  receiving 
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fom  pen  sat  ion  therefor  in  the  eonstruetion  of  the  buihling  instead 
of  in  money.  Von  aI>o  ^tate  tliat  this  l)nihHng  is  a  desirable 
Oildition  to  the  State  projierty,  nineh  needed  for  pnUic  convenience, 
and  that  this  method  of  ereetiiiir  it  will  save  an  appropriation  bv 
the  Leirislatnre  for  that  purpose. 

I  have  earefuHy  examined  the  law  npon  this  (piestion,  and  it 
is  my  (ipinion  that  tlu-re  is  no  legal  objection  to  the  course' 
proposed. 

Section  102  4»f  the  Pnhlie  Lands  Law,  defining  the  power  of 
your  commission,  states  that  it  shall 

^'  Have  the  control  antl  management  {*{  the  state*  reservali'Hi 
at  Niagara.'' 

"  Lay  out,  manage  and  maintain  such  reservation  an<l 
make  and  enforce  ordinances,  l>v  laws,  rules  and  regulation-^ 
necessary  to  effect  the  ])urj>ose  thereof,  and  for  the  orderly 
transacti<ni  of  business,  not  inc(nisistent  with  law,     *    *    *.' 

It  is  also  provi(UMl  in  the  same  section  that  the  commissionrr^ 
shall 

*'  Pay  into  the  treasury  of  the  state  on  the  first  day  of  each 
month  all  receipts  and  earnings  of  whatever  nature  other  than 
reccMpts  from  the  state  treasnrer." 

Section  105  ])rovides  as  follows: 

"  (rIKTS  OV  IMJOl'KKTV    KOU   IM'KPOSKS  OF  TJIK  RKSKUVATFOX. 

—  lieal  and  ])ersonal  proptM'ty  may  he  granted,  couveytMl,  k^- 
queathed  or  devised  to  and  taken  hy  the  state  in  aid  of  the 
]nirpo>es  of  such  reservation,  or  to  increase  the  same,  and  on 
such  trusts  or  conditions  as  may  he  prescribed  by  the  granturs 
or  devisors  thereof,  provided  the  same  be  accepted  or  agrcc<l 
to  in  writing  by  such  commissioners.  All  such  property  shall 
be  managed  and  controlled  by  the  commissioners,  and  the 
rents,  issues  and  j)rofits  thereof  shall  be  turned  into  the  state 
treasury,  except  wh(»re  such  re^nts,  issnes  and  profits  were 
specifically  devised  or  beepieathed.  to  be  nsed  for  a  specific 
and  definite  purpose." 

TTnder  the  authority  conferred  upon  your  commissioners  by  the 
foregoing  law,  it  seems  to  me  within  your  power  that  to  secure  tho 
safety  of  the  public  you  shoidd  grant  an  exclusive  permit  to  some 
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oiiQ  known  to  be  reliable  for  actin^^  as  guide  under  the  Falls,  and 
that  you  are  also  authorized  to  charge  a  reasonable  fee  for  such 
privilege. 

If  in  the  judgment  of  your  coniniission  it  is  desirable  to  have 
this  building  erected  upon  land  of  the  State,  to  become  the  property 
of  the  State,  I  see  no  legal  objection  to  your  receiving  it  instead  of 
money  in  return  for* the  grant  of  the  permit. 

Yours  respectfully, 

EDWAED  R.  O'MALLEY, 

A  ttorney-Gcneral, 


OPINIONS    RENDERED    THE    STATE    SUPERINTEND- 
ENT OF  BANKS. 


Banking  Lata  —  Section  OJ)  —  StocJc  Corporations  Law  —  Section 

25. 

Annual  meeting  Bank  of  Lake  Placid  for  election  of  directors. 
Where  requirement  regarding  publication  of  notice  was  dis- 
regarded, but  said  notice  was  served  on  all  stockholders  per- 
sonally or  by  mail,  and  such  meeting  held  arid  directors 
elected  in  every  other  res])ect  in  a  legal  manner,  a  waiver 
signed  by  each  stockholder  approving  such  V(jt(^  under  section 
42  of  tlie  General  Corporations  Law,  renders  such  election 
le'i:al  and  valid. 


'&••' 


STATE  OF  NEW  YORK. 

Attorn ey-General's  Office, 

Albany',  February  2,  1010. 

Hon.  George  I.  Skinner,  First  Deputy  Superintendent,  Bankinc) 
Department,  Albany: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  letter  of 
January  21st,  requesting  my  advice  concerning  the  annual  meet- 
ing of  the  Bank  of  Lake  Placid.     The  following  facts  appear: 

The  annual  meeting  of  the  stockholders  of  the  bank  was  held 
within  ten  days  of  the  second  Tuesday  in  January  last,  in  accord- 
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anco  with  tlir  jiruvisimi  (if  scctiini  W  of  tho  Banking  Law.  Thi? 
scctidn  also  j)r4>vi<l('s:  **  Xotico  <*{  such  iiHH*ting  shall  Ik?  given  a^ 
rc(jiiin'<l  hy  th<'  Stock  Corporation  Law."  Soctitm  25  of  the  la?t 
iiicntioncMl  hiw  >tatt's:  "  Notice  of  the  time  and  place  of  holding 
anv  election  of  directors  shall  he  given  hy  publication  thereof,  a: 
least  once  in  each  week  for  twt>  successive  weeks  ininiodiately  pri- 
ced ing  such  election,  in  a  newspaper  puhlishe<l  in  the  eoimty 
*  *  *."  This  requireni(»nt  of  publication  of  the  notice  was  n**: 
fulfilled,  hut  the  nu*eting  was  held  as  above  state<l,  actual  uoti(X' 
having  been  s(»rved  upon  all  of  the  stockholders  either  p«Tsonallv 
or  by  mail  on  or  Ix'fon*  the  tir>t  day  of  January. 

In  view  of  the  above  facets  you  ask  my  advice  as  to  what  courM 
should  1m»  ])ursued  hy  the  bank  to  elect  new  directors  or  whether  tlu 
old  directors  hobl  office  until  the  next  annual  meeting. 

T'pon  the  facts  as  stat(Ml  it  ajipears  that  an  election  of  director^ 
was  held,  which  was  legal,  both  as  to  time  and  otherwise,  in  ever} 
respect  except  that  the  notice  of  the  annual  meeting  was  not  pul»- 
lished  in  the  newspapers  as  recpiired  by  section  (50  of  the  Bankius 
F>a\v. 

I  am  of  the  o])inion  that  section  42  of  the  General  Corporation 
Law  is  a]>])licable  to  this  <piesti<»n.  The  section  provides  that 
"  \Vhenev(»r,  under  the  ])rovisions  of  any  corporation  law,  a  cor- 
])oration  is  authorized  to  take  any  action  after  notice  to  its  mem- 
jjcrs  or  after  the  lapse  of  a  prescribed  period  of  time,  such  action 
may  be  taken  without  notice  and  without  the  lapse  of  any  period 
of  time,  if  such  action  1)(»  authorized  or  approved,  and  such  rcMpiirc- 
ments  Im*  waived  in  writing  by  every  niend)er  of  such  corporatism 
or  by  his  att(>rnev  thereunto  authorized."  In  my  jn<lgment  tb<' 
purpose  of  this  statute  is  to  govern  exactly  such  a  situation  as  i-^ 
here  presented. 

I  there fon^  respectfully  advise -that  upon  the  signing  of  a  waiver 
by  each  stockholder  of  record  entitled  to  vote  at  a  meeting,  au- 
thorizing and  a})])roving  the  election  of  the  directors  which  wa:^ 
held  at  the  reipiired  time,  and  waiving  the  statutory  requirement 
of  publication  of  the  notice,  the  election  of  the  directors,  if  other- 
wise according  to  law,  would  become  legal  and  valid. 
Kespect fully  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-GencraL 
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Banking  Law  —  Sections  310,  311  —  General  Corporations  Laic 

—  Section  35. 

Loan  associations  organized  nndcr  article  10.  Where  Superin- 
tendent of  Banks  refuses  to  renew  license  and  action  to  dis- 
solve corporation  is  begun,  the  association  may  collect  claims 
due  it  j)revions  to  appointment  of  receiver. 

STATE  OF  .NEW  YORK. 

Attorney-Genkral's  Offjce, 

Albany,  March  22,  1910. 

Hon.  O.  IT.  Cheney,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  favor  of  March  17th,  in  which  you  ask 
whether  a  ])ersonal  loan  association  organized  pursuant  to  article 
10  of  the  Banking  Law  is  allowed  to  collect  claims  due  it  after  the 
Superintendent  of  Banks  has  refused  to  renew  its  annual  license. 

Section  310  of  the  Banking  Law  provides  that  a  company  of 
this  character  shall  file  a  bond  with  the  Superintendent  of  Banks 
and  obtain  a  license  from  him  authorizing  it  to  do  business. 

Section  311  provides  in  part: 

"  Said  bond  shall  be  renewed^  and  refiled  annually  in  Jan- 
uary of  each  year  and  shall  be  approved  by  the  superintendent 
of  banks  and  a  new  license  issued  on  or  before  the  first  day 
of  ilarch,  or  the  corporation  shall  within  thirty  days  there- 
after cease  doing  l)usiness  and  proceedings  for  dissolution 
shall  be  instituted  l)y  the  attorney-general  at  the  request  of 
said  superintendent." 

This  provision  gives  the  Su|)erintendent  of  Banks  the  power  to 
bring  an  action  to  dissolves  such  a  corporation  and  in  that  action  a 
receiver  may  be  a})pointed. 

Section  35  of  the  General  Corporation  Law  provides: 

"  Fpon  the  dissolution  of  any  corporation  its  directors, 
unless  other  pcM-sons  shall  be  appointed  by  the  legislature  or 
by  some  court  of  competent  jurisdictitm,  shall  be  the  trustees 
of  its  creditors,  stockholders  or  mend^ers  and  shall  have  full 
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power  to  settle  its  affairs,  colloet  and  pay  outstainling  debts, 
and  divide  anion^j:  tlie  perscnis  entitled  thereto  the  money  and 
other  projKTty  remaining  after  payment  of  the  debts  and 
neeessary  ex] senses." 

While*  the  eorj)oratiun  ean  do  no  new  bnsiness  by  reas«m  of  the 
refusal  of  the  Superintendent  of  Hanks  to  renew  its  lieense,  I  am 
of  the  opinion  that  the  corporation  has  the  same  right,  previon? 
to  the  aj)p()intnient  (»f  a  re<*eiver,  to  collect  any  legal  claims  due 
it  as  the  trustees  of  a  <li>solved  corporation  would  have  to  collect 
its  assets  until  a  receiver  had  been  appointed. 
Yours  very  tridy, 

EDWARD  R.  OWfALLEV, 

A  llomey-GetwraL 


liaukiiKi  1m ir    -  Scciion  liK>  --  Tniat  Companies, 

Stocks  and  bonds  constituting  capital  investment  may  be  entered 
on  report^  of  trust  ccmipanies  under  the  supervision  of  the 
Superintendent  of  I>ank«^,  at  amortized  value,  if  market  valuo 
is  higher  than  amortized  value. 

STATK  OF  .NEW  YORK. 

ATT(U{Ni:V-(rKNKUAI/S    OkKICK, 

Ar.BAXY,  April  2s,  VMO. 

Hon.  O.  ir.  CnKNKY,  Snjfrrinfcndrnl  of  Banks,  Alhanj/,  X.  Y.: 

Dear  Sir.— T  have  your  letter  of  the  l*]th  inst.,  in  which  y«Ki 
recjuest  my  opinion  upon  the  (pu'sti<m  submitted  to  yon  by  the 
vice-president  of  the  Guardian  Trust  Company,  asking  whether 
or  not  you  have  the  power  to  re(juire  that  bonds  constituting  capital 
investment  of  trust  companies  shall  l)e  entered  in  their  reports  to 
you  at  their  mark(»t  value. 

I  have  carefully  examined  the  statute;  and  beg  to  advise  as  fol- 
lows:   Section  103  of  tlu*  Ranking  Law  ])rovides  in  part: 

"  Stocks  or  bonds  constituting  a  part  of  the  law^fnl  invest- 
ment of  capital  of  any  such  corporation  shall  not  be  valued 
upon  its  books  or  ent(M'ed  in  its  reports  to  the  snperinteiidenr 
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of  banks  at  a  higher  price  or  value  than  their  investment 
value  as  determined  by  amortization,     *     *     *." 

This  provision  is  mandatory  to  the  effect  that  no  higher  value 
shall  be  given  to  stocks  or  bonds  than  the  amortized  value.  It 
does  not,  however,  limit  any  further  than  this  the  general  power 
conferred  upon  you  by  section  21  of  the  Banking  Law  to  prescribe 
the  form  and  material  contained  in  the  reports  submitted  by  cor- 
porations subject  to  your  supervision.  It  is  therefore  my  opinion 
that  with  this  one  limitation  you  have  the  power  to  prescribe  that 
the  market  value  of  stocks  and  bonds  rather  than  the  amortized 
value  shall  be  entered  in  the  reports  to  you.  Tn  other  words,  your 
instructions  couhl  read  substantially  as  follows: 

"  Extend  market  value,  exce])t  that  bonds  constituting 
ca])ital  investuu»nt  should  be  carried  at  amortized  value  if 
market  value  is  higher  than  amortized  value," 

Very  truly  yours, 

EDWAKD  K.  O'ArALLEY, 

Atforney-GcneraL 


Banlciufj  Law  —  Section  140  —  Savings  Banlis  Investments. 

Bonds  of  Kansas  (^ity  comply  with  section  14G  and  are  legal  in- 
vestments for  savings  l)anks  of  New  York  State. 

(See  opinion  Afay  21,  11)10). 

STATK  OF  NKW  YOUK. 

Attoiiney-G knfkal's  Office, 

Albany,  Majj  10,  1010. 

TTon.  O.  IT.  CuENEY,  Snperintnuloit  of  Banlcs,  Albany,  N,  Y.: 

Dear  Sir. —  T  acknowledge  tlie  letter  from  your  first  deputy, 
Mr.  Skinner,  under  date  of  ^fay  0,  in  which  my  oi)inion  is  asked 
as  to  whether  or  not  the  Ixmds  of  Kansas  City,  Kansas,  are  legal 
investments  for  savings  banks  of  this  State,  and  inclosing  certain 
data  upon  which  to  base  such  opinion. 

I  have  carefidly  examined  this  question,  and  froni  the  data  so 
submitted  and  from  the  statement  published  in  White  &  Kemblc 
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to  tlic  offset  that  th<»  State  of  Kansas  has  n«>t  ropudiatod  or  do- 
fanlt(Ml  in  tho  pavniont  of  any  part  of  tho  principal  or  interest  of 
any  deht  anthorizcd  by  its  Legislature  to  l)e  contracted,  I  am  of 
opinion  that  such  l)onds  are  legal  investments  for  savings  hanks  of 
this  State.  From  the  evidence  before  me  I  am  satisfied  that  such 
bonds  comply  with  tlie  re<piirements  of  section  14()  of  the  Banking 
Law. 

Very  truly  yours, 

EDWARD  R.  O'MALLEV, 

Adorney-Gcnrral. 


Bankinij  Lair  — Srrlions  '2\A,  '2\Ci,  217 — Savings  Banks. 

Homo  Coop(»rative  Savings  and  Ltmn  AsstK'iaticm,  Poughkeepsie. 
Where  matured  value  of  shares  reaches  excess  of  $200  the 
fixed  sum  in  by-laws;  the*  entire  earnings  should  be  paid  to 
stockholders. 

STATK  OF  XFW  YORK. 

Att()knky-(}kneuai/s  Offick, 

Albany,  May  20,  1910. 

Hon.  O.  H.  (^iiKXKV,  Sapcviulciulcni,  Banking  Department,  At- 
hany,  A\  y.; 

Dear  Sir. —  Re])Iying  to  your  favor  of  April  5th,  asking  for  an 
opinion  with  regard  to  the  interi)retati(m  to  be  placed  upon  section 
217  of  the  Hanking  Law,  and  in  which  you  inclose  a  copy  of  a 
letter  dated  April  4,  1J)1(),  from  John  B.  Kobinson,  secretary  of 
the  IFome  (\)oj)(»rative  Savings  and  Loan  Association,  Poiigh- 
keo])sie,  X.  V.,  I  beg  to  advise  as  follows: 

The  section  in  (juestion  is  as  follows: 

"  When  each  free  share  reaches  its  matured  value  all  pay- 
ments of  dues  thereon  shall  cease  and  the  holder  thereof  shall 
be  paid  out  of  the  funds  of  the  association,  the  matured  value 
thereof  with  such  rate  of  interest  as  shall  be  determined  hy 
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the  by-laws  from  the  time  the  board  of  directors  shall  declare 
such  shares  to  have  matured  imtil  paid." 

Mr.  Eobinson  asks: 

"  I  would  like  to  know  if  the  hxw  means  to  give  the  holders 
of  maturing  shares,  just  the  maturing  value  as  called  for  in 
our  by-laws,  (which  in  our  case  is  $200)  or  if  it  would  be 
legal  to  give  them  the  full  amount  that  the  shares  might  run 
in  excess  of  the  two  hundred,  which  in  our  case  will  be  some- 
where between  three  to  five  dollars  more  on  each  share." 

The  section  in  question  must  be  construed  in  the  light  of  what 
the  law  evidently  seeks  to  accomplish.  The  fact  that  the  by-laws 
of  the  association  name  the  fixed  sum  of  two  hundred  dollars  as 
the  "  matured  value  "  is  not  controlling. 

Section  214  of  the  Banking  Law  provides: 

"  The  capital  of  said  association  shall  consist  of  the  accumu- 
lated savings  of  its  members  which  it  holds,  and  shall  be 
divided  into  shares  of  a  matured  value  of  not  less  than  fifty 
dollars  nor  more  than  two  hundred  and  fifty  dollars." 

Endlich  on  Loan  Associations,  section  2G,  says: 

"  Each  series  constitutes  in  effect  an  association  by  itself." 
"  §  118.  The  members  of  one  series  can  not  have  any  other 
or  greater  rights  than  those  of  all  the  others." 

People  v.  Lowe,  117  'N,  Y.,  page  175,  holds: 

"  Each  member  for  each  share  held  by  him  is  entitled  to 
the  same  amount." 

Vierling  V.  Mechanics,  etc.  Association,  117  111.  524,  holds: 

"Each  series  of  stock  should  be  treated  as  distinct  and 
financially  independent  of  other  series. 

Christians  Appeal,  102  Pa.,  page  189,  holds: 

"  If  the  association  has  been  prosperous  they  (the  stock- 
holders) have  a  right  *  *  *  to  demand  and  receive  their 
proportionate  share  of  the  accumulated  fund." 
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Section  2ir»  of  the  Hanking  Law,  provides: 

"  The  lM)ar(ls  of  directors  may  at  their  discretion  under 
rules  made  l>y  them  retire  the  free  shares  and  prepaid  shares 
*  *  *  atid  then  shall  he  iniid  the.  full  value  of  their  shares 
less  all  fines/' 

The  converse  of  the  proposition  h(*re  presented  has  several  times 
been  held,  viz:  Where  the  stock  has  accumulated  less  than  the 
face  value  of  the  certificate,  in  which  case  only  the  amount  that 
such  certificate  has  earned,  may  be  recovered.  The  leading  case  i> 
O'Aralley  v.  People  15.  tt  L.  S.  Assoeiaticm,  Ol>  Ilun  572,  which  is 
suj>por(ed  by  lleslin  v.  Kastern  H.  A:  L.  Association,  01  App.  Div. 
4r>(>. 

In  view  of  the  above,  I  advise*  that  it  is  legal  for  Mr.  Robinson's 
association  to  ])ay  the  entire  earnings  to  the  shareholders  of  any 
maturing  S(M-ies. 

Yours  res])ect fully, 

EDWAllD  It.  O'MALLEY, 

Attorney-General. 


Banl'UKj  Lair-     Section  IK)-  -  Sarintjs  Ba?ilcs  —  InvestmenL^. 

T>onds  of  the  city  of  Seattle  are  h'gal  inveslnunits  for  the  savinc^ 
banks  of  X(*w  York  State.  (S<'e  letter  January  18,  1910. 
L.  B.  117,  p.  23.) 

(See  opinion  ^Nfay  10,  1910). 

STATE  OF  KEW  YORK. 

Attorney-Gkxkral's  Office, 

Albany,  May  21,  1910. 

Hon.  O.  TL  CiiKNKV,  Superintendent  of  Banl's,  Albany,  N.  Y.: 

Dear  Sir. —  Some  time  ago  T  received  from  you  a  request  for 
my  opinion  as  to  whether  bonds  of  the  city  of  Seattle  are  legal 
investments  for  savings  banks  in  this  State.  T  have  not  answered 
that  request  sooner  because,  as  T  informed  you,  I  did  not  have  the 
necessary  information  upon  which  to  base  an  opinion.     I  have 
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just  been  supplied  with  the  data  which  was  missing,  and  from  a 
careful  examination  of  the  same  it  is  my  opinion  that  bonds  of 
the  city  of  Seattle  are  legal  investments  for  savings  banks  of  this 
State. 

The  only  question  of  law  entering  into  this  determination  was 
whether  certain  local  improvement  bonds  and  warrants  issued  by 
the  city  should  be  included  as  part  of  the  city  indebtedness  undei' 
the  provisions  of  subdivision  5,  section  140  of  the  Banking  Law, 
which  is  in  part  as  follows : 

"  If  at  any  time  the  indebtedness  of  any  such  city,  together 
with  the  indebtedness  of  any  district,  or  other  municipal  cor- 
poration or  subdivision  except  a  county,  which  is  wholly  or 
in  part  included  within  the  bounds  or  limits  of  said  city,  less 
its  water  debt  and  sinking  fund,  shall  exceed  seven  per  centum 
of  the  valuation  of  said  city  for  purposes  of  taxation,  its  bonds 
and  stocks  shall  thereafter,  and  imtil  such  indebtedness  shall 
be  reduced     *     *     *     cease  to  be  an  authorized  investment 


From  a  careful  examination  of  the  local  improvement  bonds  and 
warrants  issued  by  the  city  of  Seattle,  and  of  the  provisions  of  the 
charter  and  the  statutes  together  with  the  court  decisions  inter- 
preting the  same,  it  is  my  opinion  that  they  do  not  constitute 
"  indebtedness  of  any  such  city  "  or  "  indebtedness,  of  any  dis- 
trict *  *  *  which  is  wholly  or  in  part  included  within  the 
bounds  or  limits  of  said  city  ''  within  the  meaning  of  this  statute. 
They  are  not  the  indebtedness  of  the  city,  it  being  expressly  stated 
on  their  face  that  they  are  charges  only  against  certain  specified 
assessments.  They  are  likewise  not  the  indebtedness  of  any  dis- 
trict. The  local  improvement  districts  are  organized  under  the 
provisions  of  the  charter  of  the  city  of  Seattle  and  do  not  con- 
stitute corporations.  The  local  improvement  districts  are  merely 
the  areas  determined  to  be  benefited  by  the  improvement  upon 
which  the  assessments  are  imposed.  There  is  no  indebtedness  of 
the  district,  therefore,  particularly  in  view  of  the  fact  that  the 
only  security  of  the  holders  of  the  bonds  is  the  enforcement  of  the 
special  assessments.  It  is  my  opinion  that  the  statute  clearly 
refers  only  to  indebtedness  of  some  corporate  district,  the  language 
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boiii^  "  any  district  or  other  municipal  corporation,"  and  that  ir 
has  no  api)Iication  to  men*  charges  against  a  local  assessment  fund. 
I  have  thereft)re  not  included  these  local  improvement  l>oiids  and 
warrants  in  estimating  the  total  amount  of  the  indebtedness, 
although  I  have  included  indebtedness  of  school  districts  and  i>th<'r 
corporate  districts. 

Very  truly  yours, 

EDWARD  It.  O'MALLEY, 

AltoniPi/'(iritf'rnJ, 


Uankiiuj  Law  —  Srrtlotis  17,  IS,  10  ami  107  —  Trust  Com^Hitiies. 

Carnegie  Trust  (\)mj)any  doing  business  under  a  special  charu-r 
is  subject  to  provi>ions  of  sections  17,  18  and  19  of  the  Bank- 
ing Law  which  safeguard  rather  than  take  away  power  con- 
ferred by  such  charter  of  trust  company. 

STATE  OF  NKW  YORK. 

Att(  )r  n  k  y-G  k  X  KR  al's  Of  pick, 

Albany,  Mai/  2."i,  1010. 

Hon.  Geo.  T.  Skixxkr,  First  l)cp}it}j  {Superintendent,  Banlinn 
Department,  Albany,  N,  Y.: 

Dear  Sir. —  Your  communication  of  the  24th  inst.,  reeeive^b 
requesting  my  opinion  as  to  whether  the  Carnegie  Trust  Company 
is  subject  to  the  provisions  of  sections  17,  18  and  10  of  the  Bank- 
ing Law. 

The  Carnegie  Trust  Company  is  doing  business  under  a  special 
charter  granted  by  chapter  500  of  the  Laws  of  1808  to  the  incor- 
porators of  the  Security  Assurance  Company.  This  act  was 
amended  in  some  particulars  not  pertinent  to  the  question  hero 
involved  by  chapter  147  of  the  Laws  of  1006,  and  subsequently 
the  name  ^'  Security  Assurance  Company  "  was  changed  to  the 
now  name  '"  Carnegie  Trust  Company  "  by  order  of  court. 

By  the  special  act  of  1808  varied  powers  were  conferred  on  tln^ 
trust  company,  being  substantially  the  power  of  a  trust  company 
organized  under  the  Banking  Law.    By  section  6  of  this  special  act 
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the  company  is  required  to  report  to  the  Banking  Department  and 
the  Supreme  Court  is  authorized  to  order  an  examination  of  the 
hooks  and  accounts  of  the  company.  Section  7  of  the  act  provides 
as  follows: 

"  The  rights,  powers  and  privileges  herein  granted  to  said 
corporation  shall  not  be  controlled,  limited  or  restricted  by 
any  existing  statute  or  law  of  this  state ;'  but  so  far  as  such 
statute  or  statutes  of  law  are  or  might  otherwise  be  incon- 
sistent with  the  provisions  of  this  act  or  any  of  them  they  are 
and  shall  be  deemed  to  be  altered  and  amended  so  far  as  they 
are  or  might  be  applicable  to  said  corporation,  so  as  to  con- 
form to  the  provisions  of  this  act  which  provisions  shall  be  in 
lieu  of  all  provisions  in  said  statutes  relating  to  the  same  sub- 
ject matter.  Except  as  last  above  provided  and  except  upon 
subjects  or  matters  relating  to  which  special  provision  is  made 
in  this  act,  the  said  corporation  shall  be  subject  to  and  en- 
titled  to  the  benefits  of  ail  general  laws  of  this  state  relating 
to  corporations  and  applicable  to  such  corporations.  The 
4imendment  of  any  such  general  laws  shall  not  be  deemed  to 
be  intended  to  amend  any  of  the  express  provisions  of  this 
act  unless  such  intention  is  clearly  expressed  in  the  act  or  acts 
making  such  amendment  of  such  general  laws." 

Section  17  of  the  Banking  Law  (chapter  10,  Laws  of  1909) 
empowers  the  superintendent  to  require  the  institution  to  make 
good  in  various  ways  any  impairment  of  the  capital  of  any  cor- 
poration which  is  subject  to  the  Banking  Law;  it  further  empowers 
the  superintendent  to  require  the  discontinuance  of  any  "  unsafe 
or  unauthorized  practices  "  by  such  corporation.  Section  18  pro- 
vides for  an  action  of  dissolution  against  any  such  corporation  for 
reasons  set  forth  in  the  section,  among  which  are  impairment  of 
capital  or  for  an  "  unsound  or  unsafe  condition  "  of  the  company. 
Section  19  provides  for  proceedings  against  and  liquidation  of 
<lelinquent  corporations  subject  to  the  Banking  Law. 

In  connection  with  this  should  be  considered  section  197  of  the 
Banking  Law,  which  provides: 

"  Every  trust  company  incorporated  by  a  special  law  shall 
possess  the  powers  of  trust  companies  incorporated  under  this 
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chapter  and  shall  be  subject  to  such  provisions  of  this  chapter 
as  are  not  inconsistent  with  the  special  laws  relating  to  such 
specially  chartered  company.'' 

In  my  judgment,  section  197  above  quoted  and  section  7  of  th^^ 
special  charter  of  the  Carnegie  Trust  Company  are  substantially 
equivalent  to  each  other.  By  the  terms  of  both  these  sections,  the 
company  is  made  subject  to  the  provisions  of  the  Banking  La\v» 
and  the  only  question  is  whether  sections  17,  18  and  19  of  such 
law  are  inconsistent  with  the  provisions  of  the  special  charter 
under  w^hich  the  company  is  doing  business. 

Section  197  has  been  interpreted  in  the  case  of  Venner  v. 
Farmers'  Loan  and  Trust  Co.,  54  A.  D.  271,  affd.  176  X.  Y.  549. 
In  that  case,  the  defendant  trust  company  was  doing  business 
under  a  special  charter,  and  the  court  in  deciding  that  it  had  all 
the  powers  conferred  on  a  trust  company  by  the  Banking  Law  in 
addition  to  those  conferred  in  its  special  charter,  said  in  relation 
to  section  197  (then  section  163)  at  page  274: 

"  The  intent  and  scope  of  the  Banking  Law  are  quite  ap- 
parent, the  purpose  being  to  bring  all  companies  doing  a  trust 
company  business,  as  well  as  banks,  under  the  State  Banking 
Department,  and,  by  requiring  them  to  make  and  file  reports 
of  their  condition  at  stated  times,  to  subject  them  to  the  same 
supervision,  direction  and  control  as  that  department  had  a 
right  to  exert  over  banks  and  other  moneyed  institution?. 
Whilst,  therefore,  the  purpose  was  to  impose  upon  all  compa- 
nies irhirh  through  special  charters  had  ohtained  the  right  to 
do  a  trust  company  hu,s^iness  the  same  burdens  and  ohligatiom 
as  trust  companies  formed  under  the  general  act,  at  the  same 
time  there  were  conferred  upon  such  specially  chartered  cor- 
porations the  same  rights  and  privileges  as  were  given  to  trust 
companies  formed  under  the  general  act. 

"  This,  we  take  it,  is  the  scope  of  section  163  of  the  Bank- 
ing Law  already  quoted ;  and  the  concluding  language  of  the 
section  that  they  —  meaning  trust  companies  —  'shall  be 
subject  to  such  provisions  of  this  chapter  as  are  not  inconsis- 
tent with  the  special  laws  relating  to  such  specially  chartered 
company,'  was  not   intended  to  deprive  specially  chartere'i 
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companies  of  the  privilege  of  doing  a  general  trust  company 
business,  but  was  intended  to  save  rights  conferred  by  special 
charters.  In  other  words,  in  making  them  subject  to  the  pro- 
visions of  the  Banking  Law,  it  imposed  all  the  burdens  and 
obligations  which  rested  upon  companies  formed  under  the 
general  act,  while  at  the  same  time  conferring  upon  them  the 
same  rights  and  privileges  which  such  companies  possessed 
and  saving  such  specially  granted  powers  as  w^ere  given  by 
special  charters  and  which  were  not  inconsistent  with  the 
provisions  of.  the  Banking  Law." 

In  other  words,  the  Banking  Law  provides  for  a  central  admin- 
istration of  all  the  trust  companies  of  the  State,  whether  incorpor- 
ated by  special  act  or  under  the  general  law.  In  order  that  that 
administration  be  eflRcient  in  safe-guarding  the  public  interest,  cer- 
tain necessary  powers  have  been  conferred  in  said  law.  In  sec- 
tions 17,  18  and  19  are  contained  some  of  the  most  important  of 
these  powers.  They  neither  take  away  nor  restrict  nor  modify  in 
any  way  the  powers  conferred  by  the  special  charter  of  the  trust 
company  under  consideration.  They  simply  regulate  and  safe- 
guard the  exercise  of  such  powers  by  the  company.  They  are  in 
no  wise  inconsistent  with  such  powers,  nor  can  it  be  said  that  spe- 
cial provision  is  made  in  such  charter  in  relation  to  the  matters 
contained  in  the  said  sections.  They  are  simply  regulatory  meas- 
ures of  administration. 

It  is  my  opinion,  therefore,  that  the  Carnegie  Trust  Co.  is  sub- 
ject to  the  provisions  of  sections  17,  18  and  19  of  the  Banking  Law. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Banking  Law  —  Section  300  —  Safe  Deposit  Companies. 
Corporation  desiring  to  organize  for  the  purpose  of  storing  **  Old 
records,  documents  and  papers,"  is  such  a  corporation  in  part 
as  a  safe  deposit  company,  and  may  not  be  organized  under 
the  Business  Corporations  Law^ 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  Jtme  3,  1910. 

Hon.  O.  II.  Cheney,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  the  letter  of  your  first  deputy  under 
date  of  the  28th  ult.,  in  which  a  copy  of  letter  from  Morton  Steia 
is  enclosed,  asking  whether  a  corporation  which  he  proposes  to 
organize  must  be  formed  under  the  provisions  of  section  300  of 
the  Banking  Law. 

It  appears  from  Mr.  Stein's  letter  that  he  proposes  to  acquire 
real  estate  and  erect  a  twelve-story  fire  proof  building  in  which  old 
papers  and  records  may  be  stored,  fire  proof  rooms  and  sections 
may  be  rented  and  fire  proof  lock  boxes  maintained,  all  for  the 
storage  of  old  papers  and  documents.  It  is  stated  that  the  com- 
pany vrill  not  receive  upon  deposit  for  safe  keeping  or  storage 
"jewelry,  plate,  money,  specie,  bullion,  stock,  bonds,  securities 
and  valuable  papers  of  any  kind  and  other  valuable  personal  prop- 
erty and  will  not  let  out  vaults,  safe  and  other  receptacles  for  such 
use  and  purposes,  except  as  to  old  records,  documents  and  papers/' 
This  is  the  statement  of  the  purposes  of  the  corporation  as  set  forth 
in  Mr.  Stein's  letter. 

Section  300  of  the  Banking  Law  provides  in  almost  the  identi- 
cal language  that  safe  deposit  companies  may  be  formed  for  the 
purpose  of  taking  and  receiving  upon  deposit  as  bailee,  for  safe 
keeping  and  storage,  the  items  above  enumerated  in  quotation 
marks.  It  is  clear,  therefore,  that  the  proposed  corporation  is  to 
be  formed  for  the  purpose  of  doing  witt  old  records,  documents 
and  papers  what  a  safe  deposit  company  organized  under  this  sec- 
tion may  do  with  those  things  and  many  others.  In  other  words, 
only  a  part  of  the  powers  which  might  be  obtained  by  a  safe  deposit 
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company  are  to  be  taken  by  the  proposed  corporation.  This  fact, 
however,  does  not  alter  the'  fact  that  the  power  which  is  to  be 
taken  is  one  included  in  the  general  provisions  of  this  section.  It 
would  follow  from  this  that  such  a  corporation  could  be  formed 
under  the  provisions  of  this  section  'of  the  Banking  Law.  Xo  cor- 
poration need  assume  all  the  powers  or  be  formed  for  all  the  pur- 
poses herein  enumerated,  and  the  mere  fact  that  it  wished  to  dis- 
card one  or  more  would  not  prevent  its  incorporating  under  this 
provision. 

From  this  it  follows  that  the  corporation  in  question  could  not 
be  organized  under  the  Business  Corporation  Law  which  expressly 
excludes  from  its  operation  a  corporation  provided  for  by  the 
Banking  Law. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


BanJcing  Law  —  Sections  13,  197  —  Trust  Companies  —  Revision 

of  Charter. 

Organization  of  under  special  charter  of  the  United  States  and 
Mexican  Trust  Company  under  the  laws  of  the  State  of  Ala- 
bama. Said  company  may  not  revive  the  charter  of  the  Me- 
tropolis Finance  Company,  its  corporate  powers  having  ceased 
by  non-compliance  with  section  36  of  the  General  Corpora- 
tion Law,  and  no  business  having  been  done  by  said  cor- 
poration. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  June  8,  1910. 

Hon.  O.  H.  Cheney^  Superintendent  of  Banking  Department, 

Albany,  N.  Y.:  , 

Dear  Sir. —  I  am  in  receipt  of  your  communication,  requesting 

my  opinion  as  to  the  right  of  the  United  States  &  Mexican  Trust 

Co.,  a  foreign  corporation,  to  revive  the  charter  of  the  Metropolis 
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Finance  Co.  and  to  do  business  within  this  State  under  its  pro- 
visions; also  enclosed  correspondence  and  memorandum  of  H.  D. 
Estabrook,  Esq.,  counsel  for  the  said  companies. 

From  the  papers  submitted  by  you  in  regard  to  the  questions 
involved,  it  appears  that  the  Metropolis  Finance  Co.  was  incorpor- 
ated under  a  special  charter  granted  by  chapter  1033  of  the  Laws 
of  1895.  Sections  4  and  5  of  this  charter  give  the  Finance  Com- 
pany all  the  powers  of  a  trust  company,  organized  under  the 
Banking  Law. 

It  appears  from  your  letter  that  the  incorporators  of  the  Metro- 
polis Finance  Co.  have  never  done  any  business  in  this  State  under 
the  charter  thus  granted  ;  also  counsel  for  the  company  in  his  mem- 
orandum states  that  although  this  charter  was  granted  fourteen 
years  ago,  "  no  real  organization  has  ever  been  effected  imder  it 
and  no  real  business  done  by  the  corporation."  The  United 
States  &  Mexican  Trust  Co.,  organized  under  a  special  charter  of 
the  State  of  Alabama,  it  appears,  now  desires  to  use  the  charter  of 
the  Finance  Company  to  do  business  in  this  State. 

Section  36  of  the  General  Corporation  Law  provides, 

"  If  any  corporation,  except  a  railroad,  turnpike,  plank 
road  or  bridge  corporation,  shall  not  organize  and  commence 
the  transaction  of  its  business  or  undertake  the  discharge  of 
its  corporate  duties  within  two  years  from  the  date  of  its 
incorporation,  its  corporate  powers  shall  cease/' 

This  section  is  applicable  to  corporations  of  the  character  of  the 
Finance  Company. 

It  would  seem  to  be  conceded  that  the  Finance  Company  has  not 
complied  with  the  terms  of  the  above  section  and,  therefore,  its 
corporate  powers  have  ceased,  if  the  forfeiture  provided  for  in  that 
section  is  self -executing.  The  case  of  Matter  of  the  Xew  York  & 
Long  Island  Bridge  Co.  vs.  Smith,  148  X.  Y.  540,  lays  down  the 
principle  at  page  547  that  "  the  question  as  to  whether  a  forfeiture 
is  or  is  not  self-executing,  depends  wholly  upon  the  language  em- 
ployed by  the  Legislature."  In  the  case  of  In  Re  Brooklyn,  Win- 
field  &  Xewton  Railway  Co.,  72  X.  Y.  245,  where  the  words  of 
forfeiture  were,  ^^  Its  corporate  existence  and  powers  shall  cease," 
it  was  held   that  upon   default   the  corporation's  existence  and 
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powers  ceased,  without  judicial  proceedings.  The  authority  of 
this  case  has  not  since  its  adjudication  been  disturbed,  but  was  ex- 
pressly approved  in  the  Matter  of  the  Xew  York  &  Long  Island 
Bridge  Co.,  supra,  and  in  the  very  recent  case  of  Matter  of  Brook- 
lyn Q.  C.  &  S.  R.  R.  Co.,  185  N.  Y.  171. 

The  language  of  forfeiture  in  section  36  is  "  its  corporate  powers 
shall  cease."  This  must  be  considered  equivalent  to  the  language 
of  forfeiture  in  the  case  of  In  Re  Brookhoi,  Winfield  &  Xewton 
Railway  Co.,  supra,  and  therefore  such  case  must  be  considered 
controlling  on  the  question  here  involved. 

I  also  call  your  attention  to  section  13  of  the  Banking  Law,  to 
which  the  Finance  Company  is  undoubtedly  subject  under  section 
197  of  the  Banking  Law.  Section  13  provides  for  an  affidavit  to 
be  made  before  commencing  business,  which  shall  state, 

"  That  the  whole  of  its  capital  stock  or  such  portion  thereof 
as  shall  by  law  be  required  to  be  paid  or  secured  before  the 
commencement  of  its  operations,  has  been  actually  paid  or 
secured  to  be  paid  according  to  law." 

And  it  further  provides  that, 

"  Every  such  corporation  shall  cease  to  be  a  corporation  if 
the  affidavit  above  required  shall  not  be  made  and  filed  within 
one  year  from  the  time  its  charter  shall  be  granted." 

It  is,  therefore,  my  opinion  that  the  corporate  powers  and  exis- 
tence of  the  Metropolis  Finance  Co.  have  been  forfeited  under  the 
■self-executing  language  of  the  above  sections  of  the  General  Cor- 
poration Law  and  Banking  Law,  and  no  judicial  proceedings  to 
determine  such  forfeiture  are  necessary. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-GeneraL 
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Banking  Law  —  Section  155. 

Dime  Savings  Bank  of  Williamsburg.  Payment  to  trustee  for 
services  of  keeping  the  minutes  of  monthly  meetings,  even 
though  the  said  trustee  be  an  attorney,  is  not  within  the  mean- 
ing of  the  above  section; 

STATE  OF  NEW  YORK. 

Attorxey-Gexeral's  Office, 

Albany,  June  8,  1910. 

Hon.  O.  H.  Cheney,  Superintendent  Banking  Department,  Capi- 
tol, Albany,  New  York: 

Dear  Sir. —  Replying  to  your  letter  of  May  12th  in  which  you 
ask  whether  the  Dime  Savings  Bank  of  Williamsburg  could  prop- 
erly pay  for  the  services  of  one  of  its  trustees  who  acts  as  secre- 
tary to  the  Board  of  Trustees  and  keeps  the  minutes  of  the  month- 
ly meetings,  the  trustee  so  acting  as  secretary  being  a  lawyer  and 
without  who?e  legal  advice  it  would  probably  be  necessary  to  occa- 
sionally employ  an  attorney,  I  beg  to  advise  as  follows: 

Compensation  of  officers  is  regulated  by  section  155  of  the  Bank- 
ing Law,  viz. : 

"  The  trustees  of  any  such  corporation  acting  as  officers  of 
the  same,  whose  duties  require  and  receive  their  regular  and 
faithful  attendance  at  the  institution,  and  the  tnistees  ap- 
pointed as  a  committee  to  examine  the  vouchers  and  assets- 
pursuant  to  section  one  hundred  and  fifty-seven  of  this  chap- 
ter, or  to  perform  the  duties  required  by  subdivision  six  of 
section  one  hundred  and  forty-six  of  .this  chapter,  may  receive 
such  compensation  as  in  the  opinion  of  a  majority  of  the  board 
of  trustees  shall  be  just  and  reasonable;  but  such  majority 
shall  be  exclusive  of  any  trustee  to  whom  such  compensation 
shall  be  voted.  Trustees,  as  such,  shall  not  be  paid  for  their 
attendance  at  meetings  of  the  board." 

The  statute  provides  for  compensation  to  trustees  only  when 
their  duties  require  and  receive  their  regidar  and  faithful  attend- 
ance at  the  institution,  with  the  two  exceptions  noted  therein.    Any 
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person  accepting  the  position  of  trustee  of  a  savings  bank  must 
expect  to  give,  without  pay,  a  reasonable  amount  of  time  to  the 
performance  of  his  duties. 

Attendance  at  the  monthly  meetings  of  the  trustees  and  keeping 
the  minutes  of  the  meetings  would  not,  in  my  opinion,  entitle  a 
trustee  to  compensation  within  the  meaning  of  the  section. 
Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Banking  Law  —  Section  19  —  Loan  Associations, 

Sxiperintendent  of  Banks  must  require  liquidation  of  the  Union 
Dime  Permanent  Association  to  contimie  until  remaining 
assets  are  distributed  among  the  members. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  June  28,  1910. 

Hon.  O.  H.  Cheney,  Superintendent,  Banking  Department, 
Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  reply  to  your  communication  of  June  16th, 
1910.  You  state  that  your  department,  in  liquidating  the  busi- 
ness of  the  Union  Dime  Permanent  Loan  Association  of  Rochester, 
has  provided  for  the  payment  of  all  general  creditors  and  there 
now  remains  approximately  $100,000  to  be  distributed  among  the 
shareholders  or  members  of  the  association. 

You  call  my  attention  to  section  19  of  the  Banking  Law,  which 
refers  to  the  liquidation  of  money  corporations  and  which  states: 

"  Whenever  the  superintendent  shall  have  paid  to  each  and 
every  depositor  and  creditor  of  such  corporation  (not  includ- 
ing stockholders)  *  *  *  the  full  amount  of  such  claims, 
and  shall  have  made  proper  provision  for  unclaimed  and  un- 
paid deposits  or  dividends,  and  shall  have  paid  all  the  expenses 
of  liquidation,  the  superintendent  shall  call  a  minting  of  the 
stockholders  of  such  corporation.   *  *  *   At  such  meeting  the 
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stockholilors  shall  determine  whether  the  superintendent  shall 
continue  a  liquidator  and  shall  wind  up  the  affairs  of  such 
corporation,  or  whether  an  agent  or  agents  shall  be  elected  for 
that  purpose     *     *     *     /' 

The  question  presented  for  my  consideration  is  whether  under 
conditions  above  re(»ited,  the  superintendent  can  still  continue  the 
liquidation  and  distribute  the  assets  among  the  members,  or 
whether  they  are  Entitled  to  be  called  together  and  to  determine 
whether  the  suj)erintendent  or  their  elected  agent  or  agents  shall 
make  the  distribution. 

The  statute  above  quoted  refers  to  a  condition  where  the  super- 
intendent has  provided  for  the  payments  of  all  claims  again?c 
a  corporation  except  those  of  the  stockholders.  After  he  ha> 
done  that  he  must  allow  the  stockholders  to  say  whether  they 
want  him  to  proceed  to  distribute  the  remaining  assets,  or  whether 
they  desire  to  do  it  themselves.  Such  a  condition  does  not  exist 
in  connection  with  the  Union  Dime  Permanent  Loan  Association. 
While  the  members  are  called  shareholders,  they  do  not  own  shares 
of  stock  in  the  true  sense  of  the  word.  Their  claims  against  the 
association  arise  out  of  moneys  they  have  deposited  with  or  placed 
in  the  custody  of  the  Association.  These  transactions  are  very 
much  in  the  nature  of  deposits  in  savings  banks.  The  relations  of 
the  members  to  the  association  are  more  nearly  analagous  to  those 
of  depositors  than  of  stockholders.  You  will  notice  that  the  stat- 
xite  requires  the  superintendent,  before  he  shall  call  the  stockhold- 
ers together,  to  make  provision  for  all  unclaimed  and  unpaid 
deposits  or  dividends.  In  this  case,  in  order  to  do  this,  he  will 
first  have  to  proceed  to  pay  these  shareholders  their  respective 
shares  of  the  remaining  assets  to  satisfy,  as  far  as  possible,  their 
claims  for  the  moneys  they  have  deposited  to  their  respective 
credits  in  this  association. 

This  is  not  so  much  a  question  as  to  whether  these  shareholders 
are  "  stockholders  ''  as  it  is  a  question  whether  they  are  "  deposit- 
ors." In  my  judgment  the  statute  clearly  intends  to  require  the 
superintendent  to  liquidate  such  institutions  as  this  to  the  extent 
of  distributing  to  the  members  or  shareholders.  These  persons  are 
often  quite  as  numerous  as  the  depositors  in  a  bank  and  often 
scattered  over  a  wide  territory,  so  that  it  is  impossible  for  them  to 
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take  wise  and  concerted  action  in  reference  to  the  further  liquida- 
tion of  their  association,  as  stockholders  may  do.  The  term 
'^  stockholders,"  as  used  in  the  statute,  is  not  properly  a  designa- 
tion of  the  members  of  such  an  association.  They  are  called 
"  stockholders "  or  "  shareholders "  for  want  of  a  better  term. 
They  are  actually  members,  and  not  stockholders.  It  is  the  clear 
intent  of  the  law  that  such  persons  should  have  the  benefit  of  a 
liquidation  by  the  superintendent  as  much  as  have  depositors  of  a 
bank. 

Therefore,  in  my  opinion,  it  follows  that  section  19  of  the  Bank- 
ing Law  not  only  authorizes,  but  requires  the  liquidation  of  the 
Union  Dime  Permanent  Loan  Association  to  be  continued  by  the 
superintendent  until  the  remaining  assets  are  distributed  as  far  as 
possible  to  settle  the  claims  of  the  members. 
Yours  respectfully, 

ED^YARb  R.  O'MALLEY, 

Attorney-General 


Banking  Law  —  Section  186,  Subdivimon  11  —  Trust  Companies 

—  Branch  Banks. 

Establishment  of  branch  offices  in  foreign  cities  not  lawful  except 
by  written  approval  of  the  Superintendent  of  Banks. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  July  27,  1910. 

Hon.  O.  H.  Cheney,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  reply  herewith  to  your  request  for  my 
opinion  concerning  the  rights  of  trust  companies  organized  under 
the  laws  of  this  State,  to  open  and  maintain  branch  offices  for  the 
purpose  of  carrying  on  the  ordinary  business  of  such  institutions 
in  foreign  cities. 

Your  communication  has  reference  to  two  classes  of  trust  com- 
panies —  one  class  comprising  those  organized  under  the  general 
Banking  Law  in  accordance  with  the  general  statutes,  and  the  other 
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class  comprising  a  number  of  trust  companies  organized  and  doing 
business  under  special  acts  of  the  Legislature.  You  state  that  you 
desire  to  be  advised  whether  or  not  such  corporations  can  transact 
any  business  through  branch  offices  located  in  foreign  countries, 
and  if  so,  to  what  extent. 

As  to  those  institutions  established  under  the  general  Banking 
Law,  the  provisions  and  restrictions  in  reference  to  branches  con- 
tained in  the  general  statutes  are  clearly  applicable.  These  are 
found  in  subdivision  11  of  section  186  of  the  Banking  Law  and  are 
as  follows : 

"  Xo  such  corporation  shall  transact  its  ordinary  business 
by  branch  office  in  any  city  not  named  in  its  certificate  of 
incorporation  or  charter  as  the  place  where  its  business  is  to 
be  transacted.  No  trust  company  shall  open  a  branch  office 
without  first  having  obtained  the  written  approval  of  the 
superintendent  of  banks  to  the  opening  of  such  branch  office, 
which  written  approval  may  be  given  or  withheld  in  his  dis- 
cretion, and  shall  not  be  given  by  him  until  he  has  ascertained 
to  his  satisfaction  that  the  public  convenience  and  advantage 
will  be  promoted  by  the  opening  of  such  branch  office;  and,  ' 
provided  further,  that  no  trust  company  in  this  state,  or  any 
officer  thereof,  shall  open  or  maintain  a  branch  office,  unless 
the  capital  of  such  trust  company  actually  paid  in  cash  shall 
exceed  the  amount  required  by  the  law  imder  which  it  was 
incorporated  by  the  sum  of  one  hundred  thousand  dollars  for 
each  branch  office  so  opened  or  maintained.  Every  trust  com- 
pany and  every  such  officer  or  director  opening  a  branch  office 
without  such  written  approval  shall  forfeit  to  the  people  of 
the  state  the  sum  of  one  thousand  dollars  for  every  week  dur- 
ing which  any  branch  office  shall  be  maintained  without  such 
written  approval." 

Briefly,  the  meaning  of  the  statute  is  that,  first,  there  shall  be 
no  branch  except  in  a  city  named  in  the  certificate  of  incorporation ; 
second,  there  shall  be  no  branch  without  the  approval  of  the  super 
intendent,  which  approval  shall  not  be  given  except  for  the  public 
convenience  and  advantage  and  except  when  the  trust  company s 
capital  actually  paid  in  cash  shall  exceed  by  one  hundred  thousand 
dollars  the  amount  required  by  law. 

Digitized  by  VjOOQiC 


Eepobt  of  the  Attorney-General.  845 

The  statute  quoted  above  seems  to  refer  to  branches  at  which  the 
ordinary  business  of  the  trust  company  is  conducted.  The  re- 
strictions in  the  statute  evidently  do  not  apply  to  branches  or 
oflSces  at  which  ordinary  banking  business  is  not  conducted  but  at 
which  transactions  occur  that  are  controlled  and  directed  through 
the  principal  place  of  business  of  the  institution.  Such  transac- 
tions are  not  of  the  nature  of  ordinary  banking  business,  all  the 
business  that  is  done  being  passed  on  by  those  in  charge  of  the 
principal  office.  My  conclusion,  therefore,  as  to  trust  companies 
organized  under  the  Banking  Law,  is  that  they  are  prohibited 
from  establishing  branches  for  the  transaction  of  regular  banking 
business  except  in  cases  specifically  described  in  the  statute  above 
quoted ;  that  is  to  say,  no  such  corporation  shall  in  any  event  trans- 
act its  ordinary  business  by  branch  office  in  any  city  not  named  in 
its  certificate  of  incorporation  as  the  place  where  its  business  is  to 
be  transacted,  and  even  in  such  cities,  only  upon  the  written  ap- 
proval of  the  Superintendent  and  upon  the  conditions  specified  in 
respect  to  the  capital. 

Among  the  institutions  referred  to  in  your  communication  as 
being  organized  by  special  legislative  enactment  you  name  the 
Farmers'  Loan  and  Trust  Company,  the  Trust  Company  of 
America,  the  Guaranty  Trust  Company  of  Xew  York,  and  the 
Equitable  Trust  Company.  As  to  these  trust  companies,  the  ques- 
tion is  more  complex  and  can  onh'  be  answered  after  an  examina- 
tion of  their  respective  charters. 

The  Farmers'  Loan  and  Trust  Company  was  incorporated  under 
the  name  of  the  Farmers'  Fire  Insurance  and  Loan  Company,  by. 
chapter  50,  Laws  of  1822.  Its  name  was  changed  by  legislative 
act  in  1850  and  various  acts  have  amended  its  original  qharter. 
The  only  city  mentioned  either  in  the*  original  act  or  in  any  of  the 
amendments  is  the  city  of  New  York.  The  charter,  together  with 
all  amendments  thereof,  is  silent  as  to  branches.  There  is  nothing 
in  the  charter  to  indicate  that  this  company  is  exempt  from  the 
general  statutes  in  reference  to  branches.  Therefore,  under  its 
charter,  this  company  can  only  establish  branches  in  accordance 
with  section  186  of  the  Banking  Law. 

The  same  conclusion  is  reached  concerning  the  Trust  Company 
of  America,  which  was  organized  under  the  general  law  and  by  a 
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inorjror  ahsorbtMl  the  North  American  Trust  Company  which  was 
in  turn  a  merger  of  that  company  and  the  International  Banking 
and  Trust  Company,  both  companies  having  been  chartered  by 
special  acts.  The  Trust  Company  of  America  also  absorbed  by 
merger  the  Colonial  Trust  Company  and  the  City  Trust  Company 
of  New  York.  I  have  examined  all  the  charters  of  these  constituent 
companies  which  by  the  various  mergers  have  become  and  now 
constitute  The  Trust  Company  of  America.  Xone  of  them  make 
any  reference  to  any  cities  other  than  Xew  York  and  all  of  them 
are  silent  as  to  branches  except  the  charter  of  the  American  Bond 
and  Mortgage  Company,  the  name  of  which  was  changed  to  the 
International  Banking  and  Trust  Company  prior  to  its  merger 
into  the  North  American  Trust  Company.  The  charter  (chapter 
555,  Laws  of  1809)  recites  that 

*'  The  principal  offices  of  the  company  shall  be  in  the  city 
of  New  York,  but  it  may  by  and  with  the  consent  of  the  super- 
intendent of  banks  establish  branches  and  agencies  throughout 
the  United  States  or  elsewhere." 

Inasmuch  as  the  only  power  of  the  Superintendent  to  grant 
such  consent  is  limited  by  the  provisions  of  the  Banking  Law,  and 
in  view  of  the  fact  that  the  several  special  charters  confer  no 
special  powers  in  relation  to  the  establishment  of  branches,  other 
than  that  above  quoted,  The  Trust  Company  of  America  is  also,  in 
my  judgment,  limited  as  to  its  branches  by  the  restrictions  of 
section  18G. 

The  original  charter  of  the  Guaranty  Trust  Company  of  New 
Y''ork,  which  was  chartered  (chapter  179,  Laws  of  1864)  as  the 
Xew  York  Guaranty  and  Indemnity  Company,  the  name  having 
been  changed  by  order  of  the  Supreme  Court,  recites  that  the  com- 
pany is  *'  to  be  located  in  the  city  of  New  I'^ork."  This  charter 
was,  however,  amended  in  1896  by  filing  an  amended  certificate  of 
incori)oration  as  provided  in  section  32  of  the  Stock  Corporation 
Law  which  allows  any  corporation  organized  by  general  or  special 
act  to  extend  its  powers  so  as  to  include  any  power  which  may  have 
been  conferred  by  law  upon  corporations  engaged  in  a  business  of 
the  same  general  character. 

The  amended  certificate  contains  the  following: 
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"  That  the  extension  of  business  and  powers  and  rights 
proposed  and  intended  to  be  effected  by  the  execution  and 
filing  of  this  amended  certificate,  is  the  transaction  by  said 
corporation  of  its  ordinary  business  by  branch  office  in 
London,  England." 

This  extension  of  power  to  establish  a  branch  in  London  was 
approved  in  writing  by  the  then  Superintendent.  It  appears, 
therefore,  that  the  requirements  of  section  186  have  been  complied 
with,  and  that  this  company,  under  its  charter  as  now  amended, 
can  only  maintain  branches  in  Xew  York  and  London. 

The  remaining  company,  the  Equitable  Trust  Company,  was 
chartered  by  special  act  (chapter  604,  Laws  of  1871)  as  the 
Traders'  Deposit  Company.  The  name  was  later  changed  to  the 
one  now  used.  The  charter  makes  no  mention  of  any  city  in  which 
business  is  to  be  conducted,  and  my  conclusion  is  the  same  as  in 
the  other  cases  —  namely,  that  the  provisions  of  the  general  law 
jBLTe  applicable. 

In  addition  to  the  foregoing  considerations  in  reference  to  these 
four  companies  which  are  doing  business  under  special  charters, 
attention  should  be  directed  to  section  197  of  the  Banking  Law, 
which  is  as  follows: 

"  Section  197.  Powders  of  specially  chartered  trust 
COMPANIES. —  Every  trust  company  incorporated  by  a  special 
law  shall  possess  the  powers  of  trust  companies  incorporated 
imder  this  chapter  and  shall  be  subject  to  such  provisions  of 
this  chaptei:  as  are  not  inconsistent  with  special  laws  relating 
to  such  specially  chartered  company." 

I  do  not  find  any  provisions  in  the  special  charters  above  re- 
ferred to  which  are  in  any  way  inconsistent  with  the  requirements 
of  section  186.  No  powers  are  conferred  exempting  these  com- 
panies from  the  restrictions  of  the  general  law  concerning  branches. 
Analogously  to  the  opinion  which  I  rendered  on  May  25,  1910,  to 
your  department  concerning  this  section  of  the  law,  I  think  the 
general  act  in  reference  to  branches  does  not  take  away  or  restrict 
or  modify  in  any  way  the  powers  conferred  by  the  special  charters, 
and  the  provisions  of  the  statute  are  in  no  way  inconsistent  with 
"the  special  rights  conferred  by  sxich  charters. 
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My  opinion,  therefore,  is  that  the  trust  companies  above  men- 
tioned, having  special  charters,  are  subject  to  the  provisions  of 
section  186;  that  they  may  not  establish  branches  for  the  purpose 
of  conducting  the  ordinary  business  of  a  trust  company  in  any 
cities  not  named  in  their  charters,  and  that  even  in  such  cities, 
branches  may  not  be  established  except  on  the  written  approval  of 
the  Superintendent  and  after  complying  with  the  requirements  in 
respect  to  the  capital. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttomey-GeneraL 


Banking  Law  —  Section  2  {Chapter  127,  Laws  1910)  —  Personal 
Loan  Associations. 

Must  have  capital  of  at  least  $10,000  in  order  to  procure  a  license 
from  the  Superintendent  of  Banks. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  September  29,  1910. 

Hon.  O.  11.  Cheney,  Superintendent  of  Banks,  Albany,  N.  i\: 

Dear  Sir. —  I  bog  to  acknowledge  the  receipt  of  your  favor  of 
September  19th,  in  which  you  ask  *'  whether  under  the  provisions 
of  chapter  127  of  the  Laws  of  1910,  the  •o^alled  '  personal  loan 
associations  '  that  were  organized  prior  to  the  passage  of  the  act 
and  which  have  a  capital  of  less  than  $10,000,  must  increase  their 
capital  to  $10,000  or  more  each  in  order  that  the  Superintendent  of 
Banks  may  have  power  to  issue  licenses  hereafter." 

Prior  to  the  enactment  of  this  chapter  of  the  laws  of  1910,  there 
was  no  provision  of  the  Banking  Law  requiring  that  corporations 
of  this  character  should  have  a  capital  of  at  least  $10,000,  or  any 
required  amount. 

Under  the  terms  of  section  2  of  chapter  127  of  the  Laws  of  1910 
(^section  310  of  the  Banking  Law  as  amended)  every  corporation 
hereafter  formed  must  have  a  paid-in  capital  of  at  least  $10,000 
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before  the  Superintendent  of  Banks  shall  issue  a  license  authoriz- 
ing it  to  do  business.  This  section  further  provides  that  such 
license  shall  expire  on  the  31st  day  of  March  in  each  year  and  is 
similar  in  this  respect  to  the  provisions  of  this  section  of  the  Bank- 
ing Law  as  it  existed  prior  to  the  amendment. 

Section  311  of  the  Banking  Law,  as  amended  by  section  2  of 
chapter  127  of  the  Laws  of  1910,  contains  the  following  sentence: 

"  Xo  license  shall  hereafter  be  issued  to  any  such  corpora- 
tion unless  it  has  unimpaired  capital  of  at  least  ten  thousand 
dollars." 

This  sentence  is  new  and  requires  that  every  corporation  of  this 
character  must  have  a  capital  of  at  least  $10,000  in  order  to  do 
business  after  the*  31st  day  of  March,  1911. 

I  am,  therefore,  of  opinion  that  the  Superintendent  of  Banks 
would  not  have  the  power  to  issue  a  license  to  any  corporation 
coming  under  the  provisions  of  article  X  of  the  Banking  Law 
unless  such  corporation  has  a  capital  of  at  least  $10,000. 
Yours  very  truly, 

EDWAED  K.  O'MALLEY, 

Attorney-General, 


Banking  Law  —  Section  211,  233   (Amended  by  Chapter  126, 
Laws  1910)  —  Savings  and  Loan  Associations. 

Not  the  duty  of  the  Superintendent  of  Banks  to  require  associa- 
tions to  amend  by-laws.  Where  by-laws  are,  in  violation  of 
the  statute  they  become  void.  Amendment  or  alteration  of 
by-laws  must  be  made  with  consent  of  stockholders. 

STATE  OF  XEW  YORK. 

Attobney-Generai-'s  Office, 

Albany,  October  3,  1910. 

Hon.  O.  H.  Cheney,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear   Sir. —  Referring   to   communication   from   your   second 

deputy  under  date  of  September  29  in  reference  to  the  proper  inter- 
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prctatioii  of  section  211  and  section  233  of  the  Banking  Law,  as 
Amended  by  chapter  12<>,  Laws  of  1910,  taking  effect  Jannary  1, 
1911,  I  beg  to  advise  you  as  follows: 

Section  211  of  this  act  provides  what  the  by-laws  of  a  savings 
and  loan  association  shall  contain.  Some  of  these  provisions, 
however,  are  optional,  and  none  of  them  are  in  the  actual  form  at 
by-laws.  The  intent  of  the  section  is  merely  to  prescribe  rules 
governing  the  adoption  or  amendment  of  by-laws.  It  is  also  pro- 
vided, however,  that  by-laws  may  be  amended  or  altered  only  after 
the  change  or  amendment  has  first  been  submitted  to  the  Sujierin- 
tendent  of  Banks  and  received  his  written  approval,  and  thereafter 
also  has  been  duly  adopted  at  a  meeting  of  the  stockholders,  of 
which  meeting  thirty  days  notice  by  mail  shall  be  given. 

Section  233  of  this  law  provides  that  the  articles  of  association, 
•certificate  of  incorporation,  "  by-laws  or  rules  of  every  such  asso- 
<iiation  heretofore  made  or  existing,  are  hereby  modified,  altered 
and  amended  to  conform  to  the  provisions  of  this  chapter,  and  the 
same  are  declared  void  where  such  articles  of  association,  certificate 
of  incorporation,  by-laws  or  rules  are  inconsistent  with  the  pro- 
^virtions  of  this  chapter." 

The  questions  which  you  ask  are  as  follows : 

"  1.  Is  the  Superintendent  of  Banks  charged  with  any 
official  obligation  to  require  associations  to  amend  their  by- 
laws so  that  they  shall  comply  with  the  j)rovisions  containei 
in  chapter  126  of  the  Laws  of  1910,  provided  that  the  prac- 
tices of  the  associations  are  not  pennitted  to  be  in  violation  of 
-the  statute?." 

"  2.  Is  it  a  reasonable  and  correct  construction  of  sections 
211  and  233  of  chapter  126  of  the  Laws  of  1910,  tbat  by-laws 
of  associations  of  the  character  under  consideration,  prepared 
prior  to  December  31,  1909,  and  approved  by  the  Superin- 
tendent of  Banks,  will  become  effective  simply  by  operation 
of  the  statute,  and  need  not  be  voted  upon  by  shareholders  ?  '* 

It  is  my  judgment  that  the  first  question  must  be  answered  in 
-the  negative.  The  statute  does  not  impose  upon  the  Superintendent 
any  obligation  to  require  associations  to  amend  their  by-laws.  It 
merely  provides  that  any  by-laws  in  violation  of  the  provisions  of 
the  article,  as  so  amended,  shall  become  void. 
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The  second  question,  it  seems  to  me,  must  be  answered  in  the 
negative.  There  is  no  provision  by  which  by-laws  may  be  amended 
or  altered  without  the  consent  of  the  stockholders.  The  operation 
of  the  statute  is  only  to  void  such  by-laws  as  are  in  conflict  with 
its  provisions,  and  the  expression  that  they  are  "  hereby  modified, 
altered  and  amended  to  conform  to  the  provisions  of  this  chapter  " 
cannot  be  self-executing  because  there  is  no  definite  set  of  by-laws 
prescribed  by  such  chapter.  The  amendment,  therefore,  must  be 
<3arried  out  in  the  form  prescribed  by  section  211  already 
referred  to. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


'    Banking  Law  —  Article  VIII. 

Corporations  organized  imder  the  General  Corporation  Law  or 
the  Stock  Corporation  Law,  may  not  engage  in  the  business 
of  mortgage,  loan  and  investment  companies,  without  the 
approval  of  the  Superintendent  of  Banks,  and  said  Superin- 
tendent may  at  his  discretion  decline  an  authorization  cer- 
tificate. 

(See  opinion  September  6,  1906,  p.  513,  Report.) 

STATE  OF  >sEW  YORK. 

Attorney-General's  Office, 

Albany,  October  28,  1910. 

Hon.  O.  H.  Cheney,  Supenntendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the  22d 
instant. 

In  such  communication  you  first  request  my  opinion  whether  a 
corporation  organized  and  conducted  under  the  General  or  Stock 
Corporation  Law  can  exercise  the  powers  of  a  mortgage,  loan  and 
investment  company  organized  under  article  VIII  of  the  Banking 
Law,  "  without  regard  to  the  provisions  of  the  Banking  Law,  or 
■the  supervision  of  the  banking  department."    It  is  my  opinion  that 
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they  eaunot.  In  order  to  exercise  the  powers  of  a  niortga^  loan 
and  investment  company  a  corporation  must  be  organized  pursuant 
to  article  VIII  of  the  Banking  Law  and  be  subject  to  all  the  pro- 
visions of  such  law.  Your  attention  is  called  to  the  opinion  of  this 
office  rendered  to  your  department  under  date  of  September  6, 
190t>,  and  to  be  found  in  the  report  of  the  Attorney-General  for 
that  year,  at  page  513.  With  his  opinion  on  this  question  I  am  in 
hearty  concurrence. 

Your  second  question  relates  to  mortgage  companie^j  operating 
in  this  State  without  regard  to  the  provisions  of  the  Banking  Law. 
How  such  companies  may  be  dealt  with  is  well  set  forth  in  the 
opinion  above  referred  to  at  pages  513  and  515: 

"  If  it  shall  appear  to  you  that  a  business  corporation  is> 
within  the  principles  as  above  stated,  engaged  in  the  business 
of  a  corporation  provided  for  by  the  banking,  laws,  and  you 
should  have  the  evidence  upon  that  subject,  it  would  be  com- 
petent under  subdivision  5,  of  section  1797  of  the  Code  of 
Civil  Procedure,  for  the  Attorney-General  to  bring  an  action 
upon  leave  of  the  court,  against  the  corporation  to  procure  a 
judgment  vacating  the  charter  or  annuiling  the  existence  of 
the  corporation  upon  the  ground  that  it  was  exercising  a  privi- 
lege or  franchise  not  conferred  upon  it  by  law.  Of  course, 
upon  such  an  application  notice  under  section  1799  of  the 
Code  would  be  given  to  the  corporation,  and  it  would  have  an 
opportunity  to  be  heard  in  opposition  thereto.  But  I  think 
good  practice  would  require  that  the  corporation  have  a  hear- 
ing before  the  Attorney-General  before  any  application  to 
annul  its  charter  was  made  to  the  court." 

Your  third  question  is  whether  the  Superintendent  of  Banks  is 
justified  in  declining  to  issue  an  authorization  certificate  permit- 
ting the  organization  of  a  mortgage  loan  and  investment  company 
under  the  provisions  of  article  VIII  where  there  is  an  avowed 
purpose  upon  the  part  of  the  corporation  to  do  a  second  mortgage 
business.  The  Superintendent  of  Banks  has  discretion  under  sec- 
tion 32  of  the  Banking  Law  to  decline  to  approve  the  incorporation 
of  such  a  company  and  may  decline  to  issue  his  authorization  cer- 
tificate.    See  opinion  of  Attorney-General  on  this  very  point  ren- 
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dered  to  your  office  under  date  of  Xovember  11,  1904,  and  to  be 
found  in  Attomey-Generars  report  of  that  year,  at  page  403. 
Whether  the  Superintendent  is  jxistified  in  declining  because  of  its 
purpose  to  do  a  second  mortgage  business  is  a  question  to  be  de- 
termined by  him  in  the  exercise  of  his  sound  administrative  dis- 
cretion. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

AttoTmey-GeneraL 


Banking   Law  —  Section    146  —  Savings   Banks  —  Investments. 

ifot  lawful  for  savings  bank  to  enter  into  agreement  to  loan  on 
bond  and  mortgage  to  amount  of  $65,000  where  property  is 
encumbered  in  sum  of  $74,000,  said  bank  acting  as  a  trustee 
in  accounting  for  moneys,  etc. 

STATE  OF  NEW  YORK. 

Attobney-General's  Office, 

Albany,  November  23,  1910. 
Hon.  O.  H.  Cheney,  Superintendent  of  Banks,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  the  receipt  of  your  favor  of 
November  10th  enclosing  a  form  of  a  so-<5alled  participating  agree- 
ment, together  with  a  copy  of  a  letter  from  Cyril  H.  Burdette  to 
George  W.  Dayton,  Jr.  The  facts  upon  which  you  desire  an  opin- 
ion, as  I  understand  them,  are  briefly  as  follows : 

A  piece  of  real  property  upon  which  a  savings  bank  would  be 
authorized  to  loan  on  bond  and  mortgage  to  the  amount  of  $65,000 
is  encumbered  in  the  sum  of  $74,000.  It  is  desired  that  the  fol- 
lowing arrangement  be  made :  The  owner  of  the  present  mortgage 
of  $74,000  is  to  assign  the  same  to  the  savings  bank  which  is  to 
become  the  absolute  owTier  thereof  to  the  amount  of  $65,000  and 
to  have  the  right  to  collect  the  sum  of  $65,000  and  interest  before 
anything  is  payable  to  the  present  mortgagee  with  the  agreement 
that  if  more  than  $65,000  and  interest  is  collected  it  will  be  turned 
over  by  the  savings  bank  to  the  said  mortgagee  who  shall  have  a 
right  to  an  accounting  for  all  moneys  received  by  the  savings  bank 
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•in  excess  of  the  amount  to  which  it  is  entitled  under  this  agree- 
ment. You  ask  whether  this  can  be  done.  Savings  banks  are 
strictly  con  lined  in  their  investments  to  those  set  forth  in  section 
140  of  the  Banking  Law.  While  the  shove  arrangement  does  not 
violate  the  provisions  that  a  savings  bank  shall  not  loan  in  excess 
of  sixty  per  centum  of  the  value  of  real  estate  as  certified  by  a  com- 
mittee of  its  trustees,  the  banking  act  d<H*s  not  give  a  savings  bank 
the  right  to  act  as  trustee.  As  to  the  balance  of  the  mortgage 
assigned  over  and  above  the  sum  of  f$Hr),0()(),  the  savings  bank,  in 
my  judgment,  stands  in  the  position  of  a  trustee,  or  at  least  in  an 
analogous  position,  and  while  it  may  have  no  active  duty  to  collect 
this  amount  it  is  under  the  obligation  of  accounting  for  any  money 
that  may  come  into  its  hands  over  and  above  the  amount  to  which 
it  is  legally  entitled.  The  Legislature  in  enacting  the  provisions 
relative  to  savings  banks  did  not  contemplate  or  intend  that  savings 
banks  should  enter  into  transactions  of  this  character.  I  am  there- 
fore of  opinion  that  a  savings  bank  cannot  legally  enter  into  an 
agreement  of  the  kind  above  set  forth. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

AHorney-GenemL 


Banking  Law  —  Sections  17,  19. 

Sale  of  stock  of  Maiden  Lane  Safe  Deposit  Company  for  non-pay- 
ment of  assessments.  Duty  of  Superintendent  of  Banks  as  to 
disposition  of  proceeds  of  sale  and  issuance  of  new  stock  cer- 
tificates. 

(See  opinion  February  19, 1903,  p.  266,  Report.) 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  December  16,  1910. 

Hon.   O.  IL   Cheney,  Superintendent   of  BanVing  Department, 
Albany,  N,  Y.: 
Dear  Sir. —  I  have  your  letter  of  December  14th,  with  reference 
to  the  sale  of  stock  of  the  Maiden  Lane  Safe  Deposit  Co.,  pursuant 
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to  section  17  of  the  Banking  Law,  for  the  purpose  of  collecting 
assessments  from  certain  delinquent  stockholders.  I  understand 
that  your  department  has  taken  possession  of  the  company  under 
section  19  of  the  Banking  Law,  by  reason  of  the  impairment  of  the 
capital,  and  that  the  directors  have  advertised  the  sale  of  stock  of 
certain  delinquent  stockholders  at  a  price  not  less  than  $56  per 
share  and  the  costs  of  sale,  and  that  $56  per  share  is  the  amount  of 
assessment,  and  $56  plus  the  costs  of  sale  is  the  amount  of  the 
valuation  placed  upon  the  stock  by  the  Superintendent. 

You  ask  to  be  advised  as  to  the  disposition  of  the  proceeds  of  the 
sale  and  whether  upon  receiving  payment  of  the  amount  of  the 
assessment  with  the  costs  of  sale,  the  directors  may  issue  new  cer- 
tificates of  stock  to  the  purchasers  upon  such  sale. 

This  question  was  presented  to  the  Attorney-General  in  1903 
and  in  an  opinion  contained  in  letters  dated  February  19  and  26, 
1903,  the  Attorney-General  then  stated  that  "  the  purchaser  is 
required  to  pay  the  corporation  in  trust  for  the  former  owner  of 
the  stock  which  he  purchased,  the  amount  of  his  bid,  and  then  to 
pay  to  the  corporation  the  par  value  of  his  stock,  less  the  value  of 
the  stock  as  fixed  and  determined  by  the  Superintendent  of  Banks ; 
and  upon  making  such  payment  and  only  then  is  he  entitled  to  the 
new  certificate."  This  opinion  was  given  under  the  statute  as  it 
then  stood,  which  provided  that  ^^  such  stock  shall  not  be  sold  for  a 
smaller  sum  than  the  valuation  put  on  it  by  the  siiperintendent  in 
his  determination  and  certificate;  and  the  necessary  costs  of  sale 
shall  be  paid  out  of  the  avails  of  the  stock  sold."  The  statute  has 
been  materially  amended  and  section  17  of  the  Banking  Law  now 
reads  as  follows : 

"  But  such  stock  shall  in  no  event  be  sold  for  a  smaller  sum 
than  the  valuation  put  on  it  by  the  superintendent  in  his  deter- 
mination and  certificate,  which  valuation  shall  not  be  less  than 
the  amount  of  the  assessment  called  for  and  the  necessary  costs 
of  sale.  Out  of  the  avails  of  the  stock  sold  the  directors  shall 
pay  the  necessary  costs  of  sale,  and  the  amount  of  the  assess- 
ment called  for  thereon.  The  balance,  if  any,  shall  be  paid 
to  the  person  or  persons  whose  stock  has  been  thus  sold.  A 
sale  of  stock  as  herein  provided  shall  effect  an  absolute  can- 
cellation of  the  outstanding  certificate  or  certificates  evidenc- 
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ing  the  stock  so  sold,  and  shall  make  the  same  null  and  void, 
and  a  new  certificate  or  new  certificates  shall  be  issued  to  the 
purchaser  or  purchasers  of  said  stock." 

The  change  in  the  law  was  made  to  meet  the  situation  arising  a;$ 
a  result  of  the  Attorney-General's  opinion,  which  made  it  often 
impossible  to  dispose  of  stock  upon  assessment  sale  by  reason  of  the 
fact  that  the  purchaser  had  to  pay  not  only  the  amount  of  the 
assessment  and  costs,  but  also  the  par  value  of  the  stock,  less  the 
Superintendent's  valuation.  This  ruling  frequently  prevented 
stock  being  sold  at  all.  The  statute  now  provides  that  the  stock 
shall  not  be  sold  for  less  than  the  valuation,  but  it  permits  the 
Superintendent  to  make  a  valuation  for  the  exact  amount  of  the 
assessment  plus  the  costs  of  sale,  and  I  understand  it  is  the  regular 
practice  of  the  Superintendent  to  make  his  valuation  at  that  figure. 

Under  the  present  section,  I  am  of  the  opinion  that  the  law  con- 
templates the  sale  of  stock  for  the  amount  of  the  assessment  and 
costs  without  any  further  payment,  for  it  expressly  states  that 
"  the  balance,  if  any,  shall  be  paid  to  the  person  or  persons  whose 
stock  has  been  thus  sold."  It  clearly  indicates  that  the  purchaser 
of  it  may  obtain  the  stock  upon  payment  of  those  sums  without 
paying  the  par  value  to  the  corporation.  After  the  sale  has  been 
made,  the  avails  shall  be  used,  first,  to  pay  the  costs  of  sale,  and 
second,  the  amount  of  the  assessment.  Upon  the  payment  being 
made,  the  outstanding  certificate  becomes  null  and  void  and  the 
new  certificate  shall  be  issued  to  the  purchaser  of  the  stock. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

A  ttomey-General. 
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OPINIONS   RENDERED    THE   STATE   SUPERINTEND- 
ENT OF  INSURANCE. 


Insurance  Law. 
Investigation  of  incendiary  fires.    Duties  of  coroners  and  sheriffs. 
Whether  coroner  may  act  with  jury.     (Chapter  66,  Law& 
1909,  §§  952h,  952o;  Code  of  Civil  Procedure,  §§  773,  774,. 
775,  776.) 

STATE  OF  NEW  YOEK. 

Attorney-General's  Office, 

Albany,  February  3,  1910. 

Hon.   William  H.   Hotchkiss,   Superintendent   of  Insurance^ 
Albany,  N.  Y.: 

Dear  Sir. —  By  your  favor  of  the  2d  instant,  with  which  you 
forward  me  a  copy  of  a  letter  addressed  to  you  by  George  T.  Peck,. 
S.  A.,  Pennsylvania  Fire  Insurance  Company,  of  same  date,  I 
am  asked  for  an  opinion  as  to  the  power  of  a  coroner  to  act  with  a 
jury  in  the  investigation  of  fires,  where  there  is  ground  to  believe 
that  a  building  has  been  maliciously  set  on  fire ;  and  in  reply  I  beg 
to  state  that  it  appears  by  chapter  66  of  the  Laws  of  1909  (vol.  1, 
page  96),  sections  952h  to  952o,  inclusive,  that  it  is  made  the  duty 
of  a  coroner,  sheriff  or  deputy  sheriff  of  a  county  in  which  a  crime 
is  supposed  to  have  been  committed,  whenever  it  is  made  to  appear 
that  there  is  ground  to  believe  that  any  building  has  been  ma- 
liciously set  on  fire  or  attempted  to  be  set  on  fire;  as  required  by 
section  952h,  to  proceed  with  an  investigation  as  provided  by  the 
above-mentioned  act 

Section  95 2i  reads  as  follows: 

"  Section  952i.  Powers  of  sheriffs  and  coroners. — 
For  this  purpose  he  shall  possess  all  the  powers  conferred  upon 
coroners  for  the  purpose  of  holding  inquests  by  the  first  four 
sections  of  article  first  of  title  seventh  of  chapter  second  of 
part  fourth  of  the  revised  statutes." 

It  will  be  observed  that  this  section  gives  the  pfficer  acting, 
whether  he  be  a  coroner,  sheriff  or  deputy  sheriff,  all  of  the  powers 
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conferred  upon  coroners  by  the  first  four  sections  of  article  first 
of  title  seventh,  chapter  2,  part  4,  of  the  Revised  Statutes,  and 
upon  examination  it  is  found  that  the  above  four  sections  of  the 
Revised  Statutes  have  been  re-enacted  into  sections  773,  774,  77^ 
and  776  of  the  present  Code  of  Criminal  Procedure,  and  relate  to 
the  powers  of  coroners  in  summoning  juries,  subpoenaing  of  wit- 
nesses, compelling  their  attendance  and  their  punishment  in  the 
event  of  their  disobedience  of  the  subpoena. 

It  will  also  be  observed  that,  by  section  773,  id.,  coroners  cannot 
summon  a  jury  for  the  investigation  of  a  killing  or  dangerous 
wounding,  except  where  it  occurred  in  a  county  in  which  is  sit- 
uated in  whole  or  in  part  a  city  having  a  population  of  more  than 
500,000,  as  appears  by  the  last  state  enumeration,  but  no  such 
limitation  applies  to  an  investigation  provided  for  by  section  952h 
as  to  the  origin  of  a  fire,  and  it  appears  to  l)e  mandatory  upon  either 
a  coroner,  sheriff  or  deputy  sheriflF  to  proceed  with  an  investigation 
as  provided  by  section  952h  ujxm  the  presentation  to  him  of  the 
aflSdavit  and  request  therein  specified. 

Yours  respectfully, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Insurance  Law  — Article  VII  —  Sections  230,  232,  233,  237  — 
Fraternal  Beneficiary  Societies. 

Royal  League  of  America  not  legally  organized  under  requirements 
of  section  54,  and  cannot  transact  the  business  of  insurance  in 
Xew  York  State,  without  certificate  of  authority  from  the 
Superintendent  of  Insurance. 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  June  S,  1910. 

Hon.    William   II.    Hotciikiss,   Superintendent    of   Insurance, 
Albany,  N.  Y.: 
Dear  Sir. —  I  have  your  letter  of  the  25th  ult.,  in  which  you 
transmit  to  irie  certain  papers  in  reference  to  the  Royal  League  of 
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America,  with  a  request  for  my  opinion  as  to  the  right  of  this 
association  to  transact  the  business  of  insurance  in  this  State. 

It  appears  from  these  papers  that  the  Royal  League  of  America 
is  an  association  of  individuals  engaged  in  the  business  of  fraternal 
insurance  as  defined  in  article  VII  of  the  Insurance  Law.  This 
association  has  never  been  incorporated  nor  has  it  received  any 
certificate  of  authority  from  your  department  to  transact  business. 
The  claim  of  the  association  is  that  such  certificate  of  authority  is 
unnecessary,  and  that  individuals  may  associate  themselves  to- 
gether in  this  State  for  the  purpose  of  transacting  fraternal  insur- 
ance business  without  being  required  to  obtain  the  consent  of  the 
Superintendent  of  Insurance. 

I  have  read  with  great  care  the  brief  submitted  on  behalf  of  the 
association,  and  the  somewhat  voluminous  correspondence  between 
your  department  and  their  counsel  both  before  and  after  the  admis- 
sion of  such  memorandum.  I  am  unable,  however,  to  agree  with 
the  position  of  the  association,  for  in  my  judgment  it  is  illegal 
under  the  laws  of  this  State  for  such  individuals  to  associate  them- 
selves together  for  this  purpose  without  first  obtaining  your  cer- 
tificate of  approval. 

Without  attempting  to  consider  in  detail  the  various  statutes 
involved  and  the  various  arguments  made  both  for  and  against  this 
proposition,  I  will  endeavor  to  state  concisely  the  reasons  which 
induce  me  to  reach  this  conclusion : 

An  analysis  of  the  provisions  of  section  54  shows  that  it  requires 
all  individuals  and  associations  engaging  in  the  business  of  insur- 
ance in  this  State  to  possess  the  same  capital  as  required  of  a  cor- 
poration doing  a  similar  business,  to  make  a  deposit  with  the 
'  Superintendent  of  securities  to  the  same  amount  required  of  such 
corporations,  and  to  procure  a  certificate  from  the  Superintendent 
that  they  have  complied  with  all  the  provisions  of  law  which  an 
insurance  corporation  doing  business  in  this  State  is  bound  to 
observe,  and  that  the  business  of  insurance  specified  in  such  cer- 
tificate may  safely  be  entrusted  to  them.  Every  such  person  or 
association  is  expressly  made  subject  to  the  insurance  laws  of  the 
State  and  to  the  jurisdiction  and  supervision  of  the  Superintend- 
ent, in  the  same  manner  as  if  an  insurance  corporation,  and  no 
such  person  or  association  is  permitted  to  transact  business  under  a 
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corporate  or  fictitious  name  nor  under  any  name  other  than  the 
true  name  of  the  person  or  i>er5ion5i  comprising  the  association. 

Section  57  provides  that  the  provisions  of  article  I  (which 
includes  section  54)  shall  not  apply  to  corporations  specified  in 
article  VII.  This  exemption  applies  only  to  fraternal  corporation* 
and  d(>i»s  not  apply  to  this  unincorporated  association. 

Section  233  is  the  section  upon  which  the  association  relies  as^ 
exempting  it  from  the  requirements  of  section  54  above  set  forth. 
This  latter  section  provides  that  all  fraternal  beneficiary  societies 
or  associations,  voluntary  or  incorporated,  shall  be  "  exempt  from 
the  provisions  of  the  other  insurance  laws  of  the  State,  and  shall  be 
subject  only  to  the  provisions  of  this  article,  and  such  provisions  in 
article  one  of  this  chapter  as  may  be  specially  applicable  thereto/^ 

It  is  my  opinion  that  this  section  is  not  broad  enough  to  exempt 
the  present  association  from  the  requirement  of  the  certificate  con- 
tained in  section  54.  In  the  first  place,  section  233  applies  only  to 
**  all  beneficiary  societies,  orders  or  associations  whether  voluntary 
or  incorporated.''  It  doe^  not  apply  to  individuals.  Individuals 
cannot  associate  themselves  together  in  a  fraternal  beneficiary 
associaticm  without  engaging  in  the  business  of  frater^jal  insur- 
ance by  the  very  act  of  forming  such  association.  It  therefore 
follows  that  if  individuals  organize  such  an  association  with- 
out the  consent  of  the  Superintendent  of  Insurance,  they,  as  indi- 
viduals, are  violating  the  provisions  of  section  54,  and  such 
violation  is  coincident  with  the  formation  of  the  association. 
Therefore  the  association  is  not  lawfully  organized,  because  its 
organization  is  the  result  of  unlawful  acts  of  the  individuals 
attempting  to  form  it.  It  follows  that  the  exemption  given  by 
section  233  can  never  be  claimed,  since  such  exemption  extends 
only  to  lawfully  organized  associations. 

In  the  second  place,  section  233  by  its  very  terms  provides  that 
mutual  benefit  fraternities  shall  be  subject  ^*  to  such  provisions  of 
article  one  of  this  chapter  as  may  be  specially  applicable  thereto.'' 
It  is  evident  from  this  that  the  Legislature  intended  such  fraterni- 
ties to  be  subject  to  some  of  the  provisions  of  article  I.  Examina- 
tion of  the  various  sections  contained  in  article  I  shows,  first,  that 
by  section  57  above  mentioned,  none  of  its  j^rovisions  are  applicable 
to  incorporated  fraternities.    It  follows  that  the  only  sections  which 
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<!Oiil(i  have  been  sj)ecially  applicable  to  fraternities  are  those  apply- 
ing to  voluntary  associations.  The  only  section  in  article  I 
specifically  applying  to  voluntary  associations  is  this  very  section 
<54.  It  would  seem  to  follow,  therefore,  that  by  the  very  terms  of 
the  exemption  contained  in  section  233,  section  54  is  not  intended 
to  be  excluded. 

It  is  doubtless  true  that  certain  of  the  requirements  of  section  54 
have  no  force  when  applied  to  a  fraternal  association  since  fraternal 
<?orporations  are  not  required  to  possess  any  particular  capital  or 
to  deposit  securities  with  the  Superintendent.  This,  however,  does 
not  prevent  the  other  parts  of  the' section,  which  clearly  can  apply, 
from  being  given  effect.  There  is  nothing  in  section  239  exempting 
fraternal  beneficiary  societies,  orders  or  associations  from  the 
provisions  of  sections  230-232,  which  prevents  the  above  applica- 
tion of  section  54. 

For  these  various  reasons,  it  is  my  opinion  that  the  association 
of  individuals  known  as  the  Royal  League  of  America  was  illegally 
formed,  since  its  very  organization  was  not  made  in  accordance 
with  the  requirements  of  section  54  of  the  Insurance  Lftw. 

In  addition  to  the  foregoing  provisions,  it  is  also  my  opinion  that 
section  237  clearly  declares  the  intent  of  the  Legislature  to  require 
such  voluntary  associations  to  procure  such  certificate  from  the 
Superintendent  of  Insurance  before  engaging  in  business.  This 
section,  which  provides  for  the  filing  with  your  department  of  an 
annual  report  by  every  fraternal  society,  order  or  association, 
applies  equally  to  voluntary  associations  and  to  corporations,  and 
provides  in  part  as  follows : 

"Any  person  who  shall  act  within  this  State  as  supreme, 
grand  or  subordinate  officer,  trustee,  agent,  solicitor  or  col- 
lector for  any  such  fraternal  beneficiary  society,  order  or  asso- 
ciation, which  shall  have  *  *  *  failed  or  neglected  to 
procure  from  the  superintendent,  the  certificate  of  authority 
to  transact  business  in  this  state  required  by  law,  shall  forfeit 
to  the  people  of  the  state  the  sum  of  one  hundred  dollars  for 
every  such  offense." 

This  same  section  also  makes  it  a  similar  offense  for  any  such 
officer  to  refuse  to  permit  the  Superintendent  or  any  examiner 
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ni)iu)inte<l  by  him  to  make  an  examination  of  the  condition  and 
busint^s  of  such  fraternity,  and  provides  in  the  last  sentence  that 
if  any  such  refusal  prevents  such  examination,  the  Superintendent 
'*  shall  revoke  the  certificate  of  authority  issued  to  such  fraternal 
beneficiary  society,  order  or  association/'  The  provisions  of  this 
section,  therefore,  clearly  indicate  to  my  mind  the  legislative 
intent  to  re(juire  of  all  nmtual  benefit  fraternities  the  procuring  of 
a  certificate  from  the  Superintendent  of  Insurance. 

I  return  herewith  the  exhibits  handed  me  with  your  letter  which 
you  requested  me  to  return. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  Horney-Geneml, 


Insurance  Law  —  Article  IX,  Section   200    (Amended  Chapter 
328,  Laws  1010)  — Co-operative  Fire  Insurance  Companies,   . 

Continuance  of  existing  cor{X)rations.     Papers  necessary  for  filing 

with  the  Superintendent  of  Insurance. 

(See  opinion  Xovember  15,  1910.) 

STATE  OF  ^'EW  YORK. 

Attorney-General's  Office, 

Albany,  August  19,  1910. 

Hon.  William  II.  IIotciikiss,  Superintendent  of  Insurance, 
Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  communication 
of  August  17,  1910,  asking  for  my  opinion  as  to  what  paper  or 
papers  your  department  is  authorized,  under  article  IX,  section 
260,  of  the  Insurance  Law,  as  amended  by  chapter  328  of  the  Laws 
of  1910,  to  accept  from  companies  organized  under  chapter  287, 
Laws  1878,  chapter  326,  Laws  1880,  and  chapter  573,  Laws  1886, 
as  their  certificates  of  incorporation. 

Chapter  573  of  the  Laws  of  1886  was  a  revision  and  consolida- 
tion of  chapter  287,  Laws  of  1879,  and  chapter  362,  Laws  of  1880, 
and  provides,  as  did  each  of  the  acts  therein  consolidated,  that  it 
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should  be  lawful  for  "  persons  to  form  themselves  into  an  incor- 
porated company  *  *  *  by  making,  signing  and  acknowledg- 
ing *  *  *  a  certificate  of  their  intention  to  form  said  cor- 
poration *  *  *."  Xone  of  the  acts  in  question  seem  to  make 
any  provision  as  to  filing  or  recording  in  any  public  oflSce  such 
original  certificate  and  it  may  be,  with  force,  claimed  that  the 
corporation  was  formed  by  the  making,  signing  and  acknowledging 
of  the  certificate  and  that  production  thereof,  or  of  a  duly  authenti- 
cated copy  thereof,  would  be  sufficient  proof  of  the  incorporation. 
This  claim  of  the  effect  of  the  making,  signing  and  acknowledging 
of  the  certificate,  irrespective  of  any  filing  seems  to  be  supported 
by  the  first  sentence  of  the  next,  section,  section  2,  that  every  cor- 
poration formed  under  the  provisions  of  this  act  shall  proceed  to 
choose  directors  and  officers. 

In  this  view  of  the  act,  the  certificate  above  referred  to  would  be 
the  certificate  of  incorporation,  and  a  duly  verified  copy  thereof 
would  be  sufficient  for  the  purposes  of  your  department. 

In  each  of  the  laws  above  referred  to,  section  3  thereof  provides 
for  the  making,  by  the  directors,  of  a  statement  containing,  among 
other  things,  "  a  copy  of  the  articles  and  by-laws  of  the  company  " 
and  provides  for  filing  such  statement  in  the  office  of  the  county 
clerk,  the  town  clerk  or  the  Secretary  of  State,  or  some  or  all  of 
those  officers,  according  to  the  various  requirements  of  the  acts. 

The  term  "  articles,"  as  used  with  reference  to  incorporated 
companies,  has  the  usual  significance  of,  and  has  in  some  reported 
cases  been  decided  to  mean,  "  articles  of  incorporation,"  so  that  a 
copy  of  the  certificate  of  intention  (considered  as  the  "  articles  " 
or  certificate  of  incorporation)  would  necessarily  be  found  in  the 
statement  above  referred  to. 

It  is  true  that  the  making  and  filing  of  this  statement  must  be 
done  "  before  doing  business  "  under  the  old  law,  and  it  is  difficult 
to  see  how  any  such  company  could  lawfully  engage  in  the  business 
of  insurance  without  having  made  and  filed  the  same,  in  which 
event,  a  copy  of  it  ought  to  be  obtainable,  but  irrespective  of  this 
question,  the  provision  of  section  260,  as  amended,  is  that  on  filing 
of  the  requisite  copies  of  the  certificate  of  incorporation  and  by- 
laws, duly  verified,  "  the  superintendent  of  insurance  shall,  if  in 
his  judgment  such  corporation  will  safely  conduct  the  business  of 
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insurance  in  this  state,  issue  to  such  corporation  a  certificate, 
authorizing  it  to  continue  in  the  business  of  insurance  in  this  state, 
of  the  kind  specified  in  such  by-laws  and  within  the  territory  in 
which  it  does  business  at  the  time  of  such  filing,  etc." 

I  note  also  that  the  directors,  whose  duty  it  is  to  make  and  file 
-such  statement,  are  referred  to  in  the  acts  in  question  as  the 
■directors  of  such  corporation,  as  though  the  incorporation  had  been 
"Completed  by  the  making  of  the  certificate  of  intention. 

The  main  thought  seems  to  be  to  get  before  your  department 
verified  copies  of  the  certificate  of  incorporation  and  by-laws.  I 
am  of  the  opinion  that  the  filing  of  copies  of  both  the  certificate 
iind  statement  referred  to  is  the  l?est  practice,  as  showing  not  only 
full  compliance  with  the  statutes  in  force  at  the  time  of  incorpora- 
tion, but  as  showing  also  authority  to  transact  business  under  the 
certificate.  I  believe,  however,  that  it  would  be  a  substantial  com- 
pliance with  the  provisions  of  section  260  of  the  Insurance  Law,  na 
amended,  if  the  corporation  should  file  with  you  either  (1)  copie^i 
of  the  certificate  of  intention,  or,  (2)  a  copy,  duly  verified,  of  the 
statement  above  referred  to,  which  contains  copies  of  such  articles 
and  by-laws. 

If  a  company  is  unable  to  establish  by  either  of  these  methods 
its  corporate  existence,  it  would  be  able  to  obtain  a  certificate  imder 
section  261  only  by  satisfying  you  that  it  is  one  of  the  "  voluntary 
associations  which  at  the  time  this  act  takes  effect  are  doing  busi- 
ness, etc.,"  and  furnishing  you  copies  of  the  original  articles  of 
association  and  of  the  by-laws  in  force  at  the  date  of  such  applica- 
ition,  duly  verified. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
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Insurance  Law  —  Seclions  232,  233,  239  —  Fraternal  Beneficiary 

Societies. 

Kni^'hts  of  Joj^eph,  of  Ohio,  required  to  secure  certificate  from 
Sui)erinten(leut  of  Insurance  before  transacting  business  in 
State  of  New  York. 

STATK  OF  NEW  YOKK. 

Attorney-G exeral's  Office, 

Albany,  xivgust  22,  1910. 

lion.  Wjlllvm  ir.  IIotciiklss,  Superintendent  of  Insurance, 
Albany,  N,  1\: 

Dear  Sir. —  Replying  to  your  letter  of  the  5th  inst.,  in  which 
you  ask  me  for  my  opinion  as  to  whether  the  order  of  Knights  of 
Joseph,  a  fraternal  beneficiary  society  incorporated  under  the  laws 
of  Ohio,  is  required  to  secure  a  certificate  from  you  before  being 
permitted  to  transact  business  in  this  State,  I  beg  to  advise  you  as 
follows: 

As  nnpiested  by  the  representative  of  this  society,  I  granted  a 
hearing  to  its  counsel  and  officers,  and  have  received  in  addition 
a  carefully  prepared  memorandum  setting  forth  clearly  the  con- 
tention of  the  society.  It  appears  from  this  that  this  is  a  mutnal 
benefit  fraternity  in  that  it  is  composed  of  members  who  are  pro- 
posed, elected  and  initiated  in  subordinate  lodges,  councils  or  other 
bodies  according  to  the  constitution,  laws,  rules,  regulations,  rites 
and  ceremonies  of  sTich  society.  It  has  been  doing  business  in  this 
state  for  some  time  without  receiving  permission  from  your  depart- 
ment and  at  the  present  time  has  approximately  fifteen  hundred 
members  in  this  State.  It  is,  however,  an  Ohio  corporation,  the 
total  membershii)  of  which  is  above  eleven  thousand. 

The  claim  of  the  society  is,  in  brief,  as  follows:  Section  233  of 
the  Insurance  Law  defines  certain  mutual  benefit  fraternities,  and 
])rovidcs  that  they  shall  be  subject  only  to  the  provisions  of  article 
VII  and  such  provisions  of  article  I  as  may  be  specially  applicable 
thereto.  Section  232  provides  that  no  fraternal  beneficiary  society 
organized  under  the  laws  of  any  other  State  shall  transact  business 
28 
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hero  until  it  has  received  from  the  Superintendent  a  certificate  of 
authority  to  transact  such  business.  Section  239  provides  in  part 
as  follows: 

**A11  fraternal  beneficiary  jMKMeties,  orders  or  asscK'iatious, 
as  <letined  by  section  two  hun<lred  and  thirty-three  of  this 
chapter,  shall  be  subject  to  all  the  provisions  of  this  article, 
except  sections  two  hundred  and  thirty  to  two  hundred  ami 
thirty-two,  both  inclusive,  together  with  their  members  ami 
beneficiaries,  and  entitled  to  all  the  rights,  privileges  ami 
benefits  of  this  article." 

It  is  strenuously  contended  on  behalf  of  this  society  that  it  falls 
within  the  last  tpiolcd  exemption  so  that  the  provisions  of  sectiou 
21)'^  have  ]io  relation  to  it.  There  is  much  force  in  this  contention 
[)rovided  the  society  falls  within  the  definition  of  mutual  benctit 
fraternities  made  by  sinrtion  233.  After  careful  consideration, 
however,  I  am  unable  to  agree  with  the  view  that  this  society  i? 
included  in  that  definition. 

The  exact  language*  (»f  section  !:^33  up<m  which  it  must  k* 
answered  is  as  follows: 

"All  beneficiary  societies,  orders  or  asswiations,  whether 
voluntary  or  incorporat<*d  under  the  laws  of  this  state  or  any 
other  state  or  territory  of  the  I'nited  States  or  of  the  District 
of  Columbia,  doing  any  business  in  this  state  authorized  by 
this  article,  and  the  members  of  which  are  proposed,  elected 
and  initiated  in  subordinate  lodges  or  councils  or  other  bodies, 
by  whatever  other  name  known,  according  to  the  constitution, 
laws,  rules,  regulations,  rites  and  ceremonies  of  such  societies, 
orders  or  associations,  respectively,  now  existing  in  this  state, 
or  which  may  be  hen^after  instituted,  organized  or  authorized 
to  do  business,  in  this  state,  are  declared  to  be  mutual  benefit 
fraternities  and  exempt  from  the  provisions  of  the  other  insur- 
ance laws  of  the  state,  and  shall  be  subject  only  to  the  pro- 
visions of  this  article,  and  such  provisions  of  article  one  of 
this  chapter  as  may  be  specially  applicable  thereto." 

This  section  is  substantially  section  G  of  chapter  520,  Laws  of 
1889.     It  must  be  interpreted  in  connection  with  section  232. 
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which  is  substantially  section  5  of  chapter  520,  Laws  of  1889, 
which  provides  in  part  as  follows: 

"  No  fraternal  beneficiary  society,  order  or  association 
organized  under  the  laws  of  any  other  state  *  *  *  and 
not  now  doing  business  in  this  state,  shall  transact  business 
herein  *  *  *  until  such  society,  order  or  association  has 
received  from  the  superintendent  a  certificate  of  authority  to 
transact  business  in  this  state    *    *    '^." 

Reading  these  two  sections  together,  it  is  my  opinion  that  they 
contemplate  that  all  foreign  fraternities  not  then  doing  business  in 
the  State  should  require  such  certificate  of  approval  as  a  pre- 
requisite to  receiving  the  right  to  transact  business  here.  In  other 
words,  the  expression  ^*  instituted,  organized  or  authorized  to  do 
business,  in  this  state  "  must  be  strictly  construed,  and  requires  a 
corporation  or  society  to  be  either  instituted  in  this  stiite,  organized 
in  this  state,  or  authorized  to  do  business  in  this  state. 
Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  Itonwy-Gcneml, 


Insurance  Law  —  Article  IX  —  Scclions  200,  201  —  Co-operative 
Fire  Insurance  Corporations —  Voluntary  Associations, 

Questions  arising  under  amendment  of  above  law  by  chapter  328, 
Laws  1910,  as  to  issuing  certificates  of  authority,  etc. 

STATE  OF  NEW  YORK. 

A TTOK  N  E Y-0  E  N  E U A  t/s    ( )  VFl C  E, 

Albany,  Amjust  25,  1910. 

Hon.    William   IL    IIotcmikiss,    Superintendent    of   Insurance, 
Albany,  N,  Y.: 

Dear  Sir. —  I  beg  to  acknowlcnlge  recei})t  of  yoTir  conununicatiou 
of  August  3,  1910,  asking  for  an  ()])iuion  in  answer  to  several 
(piestions  arising  under  article  TX  of  the  Insurance  Law  as 
amended  by  chapter  »'i2<S  of  the  Laws  of  1910,  in  sections  2()()  and 
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iMJl  thcrcnf  relative  to  the  issuing  of  cerrificates  of  authority  to 
co-operative  tire  insuranee  corporations  and  voluntary  associations 
doing  business  in  this  State. 

I.  Section  lM;(>  provides  tluit  all  cori)orations  formed  pursuant 
to  the  hnvs  thercMU  referred  to  are  thereby  continued  in  existenco 
iuul  uuuU-  subject  to  the  ])nJvi>ions  of  the  article  in  question  and  it 
]>rovi(h's  that  such  corp(»ratinn  shall  file  copies  of  its  certificate  of 
incorpoiiition  tiiifl  hj/-Iairs  in  force  at  the  time  of  such  liling,  duly 
V4'ritied  by  affidavit  to  the  effect  that  they  are  true  copies.  rix>n 
the  tiWuix  nf  such  coj)ies  the  Superintendent  shall  issue  the  certifi- 
cate provided  for  by  the  act. 

1  note  that  you  advise  that  it  will  be  imiK>ssible  for  some  coiu- 
]>anies,  which  are  de>irou>  of  complying  with  this  law,  to  file  copit^ 
of  their  certificates  of  incorporation  as  they  are  unable  to  find  any 
in  existence,  altln»ugh  all  have  by-laws  under  which  they  transact 
business, 

T  am  of  th(»  opinion  that  the  mere  filing  of  copies  of  the  by-law^, 
claime<l  to  be  in  f<»rce  at  th(^  dat(»  of  ap])lying  for  a  certificate,  will 
not  be  siiHicient  and  that  there  is  no  escap(»  from  the  mandatory 
provisi<ni  re(|uiring  the  filing  of  a  copy  of  the  certificate  of  inci>r 
l)oration,  duly  verified  ;  and  that,  in  case  such  coj)V  of  certificate  of 
incorp<irati<m  is  not  so  fi!c<l  with  you,  whatever  the  reason  for  the 
failure,  you  are  not  anlhorized  t<»  issue  the  certificate  provided  for 
by  the  act. 

II.  With  regard  to  voluntary  associations  which  at  the  time  the 
act  t<K)k  effect,  to  wit,  on  July  1,  1010,  were  doing,  in  this  State, 
insurance  business  of  the  kind  and  on  the  plan  similar  to  those  of 
the  cor])orations  sj)ecified,  sectitm  2r>l  provides  that  they  shall  file 
irith  you,  in  addition  to  their  apjdication  for  a  certificate  therein 
mentioned,  copies  of  the  original  articles  of  association  and  of  the 
by-laws  in  force  on  the  date  of  sach  application,  duly  verifie<l  and 
thereu])on  such  voluntary  association  shall  become  a  corporation 
subject  1o  tlu*  same  articles  of  association  and  by-laws. 

I  note  that  many  associations  have  been  unable  to  find  any 
articles  of  association  under  which  they  have  bc»en  doing  business. 
I  am  of  the  sauK*  opinion  in  regard  to  such  associations  as  stated 
above  in  respect  to  cor])orations,  that  the  filing  of  copies  of  their 
bv-laws  aloiu?  is  not  sufHcient  and  that  there  must  be  filed  with  vou 
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copies  of  their  original  articles  of  association,  duly  verified,  and 
that  in  default  thereof  no  certificate  of  authority  may  be  issued 
by  you. 

This  may  work  a  hardship  in  many  cases  where  it  may  prove 
impossible  to  file  copies  of  the  certificates  of  incorporation  or 
articles  of  association,  as  the  case  may  be.  It  is  unfortunate  that 
the  Legislature  did  not,  by  some  saving  clause,  make  provision  to 
cover  such  cases.  But  I  do  not  see  any  escape  from  the  conclusion 
I  have  reached,  under  the  terms  of  the  sections  in  question. 

The  issuing  of  the  certificate  })rovided  by  the  act  serves  as 
authority,  not  only  to  existing  corporations  but  to  voluntary  asso- 
ciations, to  conduct  the  business  of  insurance  as  corporations,  but 
may  serve,  under  section  2f)9  of  the  act,  to  extend  their  corporate 
existence  for  twenty-five  years.  Any  other  than  a  strict  insistence 
upon  the  observance  of  the  terms  of  iho  act  would  ])(M-mit  th(» 
Superintendent  of  Insurance  to  assume,  without  the  evidence  be- 
fore him  which  the  section  recpiires,  that  the  ap{)licant  is  in  fact 
a  cor])oration  or  association  such  as  the  statute  contemplates  and, 
by  his  certificate,  to  confer  cori)()rate  authority,  with  the  extendc^d 
term,  upon  those  who  are  unable  to  produce  ])roof  that  they  are  or 
ever  were  legally  organized  or  C(mstituted  or  to  furnish  information 
of  the  terms  of  their  certificat(\s  of  incorporation  or  articles  of 
association.  I  can  find  no  warrant  either  in  reastm  or  authority 
for  indulging  in  such  an  assumption. 

III.  As  to  the  classes  of  co-op(»rativ(»  companies  wliicli  are  unable 
to  obtain  copies  of  their  certificates  of  incor])oration,  which  you 
subdivide  as 

(a)  Companies  which  were  regularly  organized  pursuant  lo 
some  statute  of  this  State; 

(b)  Companies  whose  officers  beli(W(»  that  they  w(M'e  duly 
incorporated  but  are  unable  to  prove*  that  they  are  existing 
corporations ; 

Concerning  which  you  ask  whether  they  may  proceed  nndci 
section  52  of  the  Insurance  Law,  1  beg  to  say: 

Section  52,  entitled  '"  Reorganization  of  existing  corporations 
and  amendment  of  certificate's  ''  provides  that  atij/  domrsllr  cor- 
poration  existing  or  doing  business  on  October  1,  1892,  may  acce])t 
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\lw  j»roviMtms  of  the  chapt^'r  aiul  ainoinl  its  charter  to  i*onf<»riii 
with  tho  same;  that  thereafter  it  shall  he  deemod  to  have  Uvn 
ineorporated  inider  that  ehapt(»r;  ami  that  every  such  corjx^ratinii, 
in  reincorporating,  may  so  adopt  in  whole  or  any  part  a  new  char- 
ter, in  conformity  th<M'<»with  and  indnde  therein  any  or  all  pr«>- 
visions  of  its  exislinp  charter  and  any  or  all  chanp:es  fnmi  ir^ 
existin*!:  charter,  etc.  It  also  provi<les  that  every  doniesfir  iiisur- 
anec  eorjtornfion  may  amend  its  charter  or  certificate  of  incorporu 
tion  hy  inserting  therein  any  statement  or  matter  which  nii^irln 
have  been  ori»rinally  in^^erted  or  hy  inserting  therein  any  powers 
which  at  the  time  of  snch  am<»ndment  may  have  been  CMnferrcil 
hy  law  upon  domestic  insurance^  corporations  enj^aired  in  a  busi- 
ness of  the  same*  irentM'al  character,  or  which  niiirht  be  includcl 
in  the  certiticate  of  a  domestic  insurance  company  <pr<ranized 
nnder  any  general  law  of  this  State  for  a  business  of  the  sanu- 
general  character. 

The  rei)eal,  by  cha])ter  *):^S  of  the  Laws  of  \U\{)  of  former 
articles  f)  and  10,  r(»])eals  fonner  section  277  of  the  Insurant 
Law^  which  provide<l  for  the  reorii^anization  of  existing  co-opiM-ativc 
fire  insurance  companies;  by  s(M'ticm  i^OO  of  the  n(»w  law  such 
corporations  are  made  subject  to  the  j)rovisions  of  the  nc^w  article* 
TX;  and  section  2(»S  of  said  new  article  makes  section  52,  above 
referred. to,  apply  to  **  any  cor})oration  to  which  a  certificate  .s7//;// 
he  issued .  pursu/ml  fo  (he  terms  of  this  artiele/' 

(i\)  This  would  seem  to  mean,  not  that  a  company  of  the  kiu'l 
s|)(»cified  in  section  2(W),  such  as  you  include  in  (a),  could  r(M>r«i:sni- 
ize  under  section  52  for  the  j)urpos(»  of  furnishing  its(df  with  ji 
charter  or  certificate  of  incorporation,  <>f  which  it  could  makr 
jn'oof  to  entitled  it  to  a  certificate  of  authority  under  section  2«>0. 
but  rather  that  an  existin<^  company  to  which  a  certificate  of 
authority  nnder  section  2tU)  shall  Ife  issued  pursuant  to  the  tenw^ 
of  (his  artiele,  mii»'ht  thereafter  l)e  subject  to  the  provisions  of 
sectiou  52. 

(b)  It  would  follow  that  corp(U-atious  that,  believe  that  they 
are  incorporated,  but  are  uiuible  to  prove  that  they  are  existing' 
corporations,  could  not  brin^  themselves  nnder  section  52 ;  and 
that,  to  treat  them  as  voluntary  associations,  they  must  have  been 
such  when  the  act  in  (piestion  took  effect  and  must  furnish  you  a 
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verified  copy  of  their  original  articles  of  association,  which  mani- 
festly they  probably  could  not  do. 

As  to  the  steps  to  be  taken  or  the  procedure  to  be  followed  by 
the  companies  aifected  and  referred  to  in  your  letter,  I  beg  to  say 
that  in  my  judgment  no  general  opinion  can  be  given,  as  each  case 
must,  almost  of  necessity,  depend  for  decision  upon  the  precise 
facts  applicable  thereto. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attomey-Gen^^ral. 


Insurance  Law  —  Section  137. 

Residents  of  Xew  York  who  have  received  certificates  under  above 
section  authorizing  them  to  write  surplus  lines,  may  place  such 
insurance  in  foreign  or  unauthorized  Lloyds  without  becoming 
liable  for  criminal  misdemeanor  under  section  300,  article  X 
(Chapter  G38,  Laws  1910.) 

STATE  OF  NEW  YORK. 

Attorney-Generai/s  Office, 

Albany,  August  2(5,  1910. 

lion.    William   IL    IIotchkiss,   Superintendent    of  Insurance, 
Alhamj.N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  cummunioatum 
of  August  17th,  1910,  in  which  you  ask  for  an  opinion  whether 
residents  of  New  York  who  have  received  or  shall  hereafter  re- 
ceive certificates  under  section  137  of  the  Insurance  Law,  author- 
izing them  to  write  surplus  lines,  can  place  insurance  in  foreign 
or  xmauthorized  Lloyds  without  becoming  liable  to  criminal  prose- 
cution as  for  a  misdemeanor  in  view  of  section  300  of  the  Insur- 
ance Law,  added  therc^to  by  chapter  ()38  of  the  Laws  of  1910. 

Section  300  of  article  X  of  the  Insurance  Law,  added  by  chapter 
G38  of  the  Laws  of  1910,  provides: 

"  Xo  persons,  partnerships  or  associations  other  than  those 
specified  in  this  section,  and  which  shall  receive  the  certificate 
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of  th<*  siijKM'iiitcndciit  of  iiisiiraucc  sjxriiiod  in  <«vtion  three 
lniii<lr('<I  and  one*  of  this  clniptiT,  shall,  after  January  first, 
ninrtron  hnndnMl  an«l  elcvt'ii,  cnpip'  in  tho  lnisin<*ss  of  insur- 
anco  in  this  state  as  Lh^yds  or  intor-insurors.  Any  pi^rsoiis 
partnerships  or  a>sociations  which,  after  January  first,  nine- 
teen hundred  and  <»leven,  shall  in  this  state  en|^:a^ize  in  the  busi- 
ness of  insurance  as  Lloyds  or  int(*r-i usurers,  or  represent  or 
advertise  that  they  are  so  enira^ed,  without  having  been  auth- 
orize<l  so  to  do  in  aeeonlanee  with  tin*  provisions  of  this  article, 
and  any  agent,  subagent,  or  repres<'ntative  of  any  such  per- 
sons, partnerships,  or  associations  not  so  authorized  to  do 
such  business  in  this  state,  who  shall  after  January  first,  nine- 
teen hundrcnl  and  elevt»n,  in  any  way  represent  any  such  un- 
auth(u-ized  j)ersons,  ]>artnerships  or  asM>ciations,  <Hreetly  or 
indirectly,  in  engaging  or  atren»pting  to  engage  in  the  l»u<i- 
ness  of  insurance  in  this  >tate,  shall  be  guilty  of  a  niisdc- 
UK^anor/' 

l>y  section  \'\7  of  the  Insurance  Law,  in  force  an<l  effect  in  it^^ 
present  form  since  1SJ)4,  it  is  provided  that  the  Superintend<^ut  of 
Insurance  may  issue  to  citizens  of  this  State  revocable  licenses  "  to 
act  as  agent  to  procure  ])olicies  of  fire  insurance  from  corporation-, 
])ers()ns,  j)artnerships  and  associations  which  are  not  authorized  to 
do  business  in  this  state/'  Section  lo7  is  nuule  to  apply  spcH*ifi- 
cally  to  the  j)rocurem(»nt  of  surplus  lines  (as  to  which  your  impiiry 
is  directed)  when  *^  the  party  dc^siring  insurance  is,  after  diligent 
effort,  unable  to  })rocure  the  amount  reipiired  to  protect  the  prop- 
erty owned  or  controlled  by  him  from  the  insurance  cori)orations 
didy  authorized  to  transact  business  in  this  state/' 

The  license  providc^l  for  by  section  1'57  permits  the  party  iianuMl 
in  such  license  to  act  as  agent  to  procure  jxdicies  (i.  e.,  policies  for 
surjdus  lines)  in  the  nuinner  and  subj(»ct  to  the  conditions  spei-i- 
fied  in  the  section,  from  corporations,  etc.,  not  authorized.  It 
does  not  seem  to  me  that  this  is  such  "engaging  in  this  state  in 
the  business  of  insurance  or  such  representing  unauthorized  per- 
sons, etc.,  in  engaging  or  attempting  to  engage  in  the  business  of 
insurance,''  as  is  intended  to  be  nuide  a  misdemeanor  by  section 
300. 
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The  statute  re('(>«:iiizes  the  ueeessity  of  the  placing  of  surplus 
lines  with  unauthorized  eompanies  and  permits  it  under  the  condi- 
tions and  restrictions  contained  in  section  137,  which  is  still  a 
substantial  part  of  the  entire  scheme  of  the  Insurance  Law.  Arti- 
cle X  seems  to  hj.v'^  made  provision  for  authority  to  hitherto  un- 
authorized Lloyds  to  engage  in  business  in  this  State  and  is  de- 
signed to  do  away  with  a  business  which  has  militated  against 
authorized  companies,  duly  admitted,  and  which  pay  taxes  to  tlie 
State;  but  section  300  is  jx^nal  in  its  nature  and  should  not  be 
strained  to  make  that  a  misdemeanor  which  is  apparently  permis- 
sil)le  under  another  section  of  the  chapter,  relative  to  surplus  lines. 

1  am  of  the  opinion,  therefore,  that  residents  of  Xew  York  who 
have  received  or  shall  hereafter  receive  certificates  under  section 
137,  authorizing  them  to  write  surplus  lines,  may  place  such  in- 
surance in  foreiiini  or  unauthorized  Lloyds  without  becoming  liable 
to  criminal  i.)rosecution  as  for  a  misdemeanor. 
Very  resjiectfnlly  yours, 

EDWAKl)  K.  O'M ALLEY, 

A 1 1 0  nt  0.  y-  Gc  n  e  ml. 


Insurance  Law  —  SccHon   107  —  Accident  and  Health  Policies. 

Standard  provisions.     Whether  *' beneficiary  clause"  gives  such 
beneficiary  the  right  to  become  an  '^insured''  nnder  section  55. 

STATE  OF  XEW  YORK. 

Attorn ey-Gexerat/s  Office, 

Albany,  September  19,  1J)10. 

Tlon.  WiLiJAM  IL  TToTciiKiss.  Saperintendent  of  Insurance, 
Albany,  N,  Y,: 

T3ear  Sir. —  I  beg  to  acknowledge  receipt  of  your  communica- 
tion of  Sei)tend)er  0,  1910,  asking  for  an  opinion  in  connection 
with  the  putting  into  effect  of  chapter  ()3()  of  the  Laws  of  1910, 
being  section  107  of  the  Insurance  Law. 

Your  letter  calls  attention  to  the  fact  that  many  accident  com- 
panies have  filcMl  with  ycm  f(u*  approval  policies  containing  what  is 
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known  as  a  *'  honefieiary  clause/'  by  whiob  it  is  proviilcnl  that  a 
bonoticiary  named  in  the  policy,  as  well  as  tbe  person  insured  by 
tb(»  policy,  is  also  (Covered  in  case  such  beneficiary  is  injure<l  by 
accident. 

The  question  submitted  is,  whether  such  a  l)enefieiary,  having 
from  such  a  policy  the  right  to  recover  indemnity  in  case  of  an 
accident  to  him,  becouu's  by  reason  of  that  fact  an  insured  within 
the  meaning  of  secticm  55  of  the  Insurance  Law,  so  that  such  bene- 
ficiary must  also  nuike  application  for  the  insurance  and  sign  the 
application  re<piired  therefor. 

Section  55  of  the  Insurance  Law  provides: 

*     *     *     "  Xo  policy  or  agreement  for  insurance  shall  U* 

issued  upon  the  life  or  health  of  another  or  against  L»s.s  by 

disablement  by  accidcuit  except  upon  the  applicati«»n  of  the 

person  insured ;  but  a  wife  may  take  a  policy  of  insurance 

upon  the  life  or  health  of  her  husband  or  against  loss  by  hi< 

disablement  by  accident;   an  employer  may  take  out  a  policy 

of  accident  insurance  covering  his  employes  collectively  for 

the  benefit  of  such  as  may  be  injured,  and  a  person  liable  for 

the  support  of  a  child  of  the  age  of  one  year  and  upward  may 

take  a  yearly  n^uewable  term  j)olicy  of  insurance  thereon, 
*     *     *      ?> 

By  the  section  in  (juestion,  jKdicies  against  loss  by  disablement 
by  accident  are  iiu»luded  in  the  j)olicies  or  agreements  for  insuramv 
that  may  not  be  issued  '"  excejjt  upon  the  aj)plication  of  tbe  j^ersoii 
insured."  There  is  a  distincticm,  well  recognized  but  not  alway^ 
critically  ai)plied,  in  the  use  of  the  terms  **  insured,"  meaning  the 
life,  i)roperty,  etc.,  upon  the  loss  of  which  the  insurance  becomes 
])ayable,  and  the  "  assured,"  nu'aning  the  b(?neficiary  or  person  to 
whom  the  insurance  under  such  loss  is  payable.  By  the  proposes! 
form  of  insurance  referred  to  by  you,  the  beneficiibry  also  becomes, 
in  certain  contingencies,  an  "  insured."  Under  the  prohibitive 
terms  of  the  statute  (with  the  exceptiims  which  the  statute  itself 
points  out)  it  seems  that  such  policy  or  agreement  of  insurance 
may  not  be  issiu'd  exce])t  ujxui  the  aj)plication  of  the  beneficiary 
who  thereby  becomes  a  "  person  insured  "  under  the  policy. 
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It  would  follow  that  whore  written  applications,  with  the  signa- 
ture of  the  proposed  insured,  are  required,  such  application  should 
be  signed  by  the  beneficiary  who  may  come  within  the  class  to 
which  this  0})ini(m  is  directed,  subject  to  the  exceptions  sj)ecified 
in  section  55. 

Very  truly  yours, 

EDWARD  11.  O'M ALLEY, 

A  iioniey'Generah 


Insurance  Law  —  Fraternal  Beneficiary  Societies. 

Whether  Mutual  Savings  J^ife  Lisurance  Society  may  at  some 
future  tiuK?  extend  its  corj>orate  existence,  even  though  its  risks 
have  l)cen  nMUsured  and  it  is  j)ractically  diss(>lved. 

STATE  OF  NKW  YORK. 

Attorney-General's  Officp:, 

Albany,  Novemher  -1,  1910. 

IFon.    William    IL    IIotcukiss.    Superintendent    of   Insurance, 
Albany,  N,  V.: 

Dear  Sir. — ]>y  your  letter  of  October  5,  1910,  referring  to  the 
proposed  dissolution  of  tlie  Mutual  Savings  Lif(^  Insurance  Soci- 
ety, a  fraternal  beneficiary  society,  it  ai)pears  that  the  ipiestion  has 
arisen  whether  such  a  society,  upon  the  reinsurance  of  its  risks 
and  loss  of  all  its  mend)ers,  is  dissolved  and  its  corporate  exist- 
ence terminated  so  as  to  make  it  impossible  for  its  fcn'uier  owners 
to  apply  for  permission  to  do  business  again  or  to  dispose  of  the 
franchise  to  others  who  may  wish  to  use  it. 

Assuming  that  the  society  now  has,  or  upon  taking  the  stei)s 
suggested,  will  have,  no  nuMubers;  that  there  are  no  assets  or  lia- 
bilities; that  all  of  its  risks  have  been  reinsured  and  the  society 
has  done  no  business  for  uiore  than  a  year,  I  am  of  the  oi)inion 
that  the  corporate  existence  still  continues.  The  (piestion  is  not 
free  froui  doubt,  however,  in  the  case  of  a  non-stock  corporation  of 
this  kind. 
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TIh'  rarlv  coiiimoii  law  nMNPjruizcMl  the  loss  of  all  the  llleI«l>c*^^  a- 
one  of  thr  II. rails  wIktcIjv  a  corjxiration  was  dissolvotl  and  its  ex- 
i<t«'ii('(' trnninatcd.  (1  151.  Com.  4s5.)  This  rule  has  iiiH[uostit»ii- 
al>lv  \h'v\i  i'\ui]\*ivA  so  far  as  st(K*k  corjHU'ations  are  coiu*eriie<U  aii'l 
iiiaiiv  caM*^  have  lirM  that  tlir  eor|Mirah«)ii  roiitiinies  tt>  cxi.^t  until 
it  is  jmliriallv  (li^H»lv<Ml  or  the  term  of  its  existence*,  menrioiK»«l  in 
it>  charter,  expires. 

People  V.  IJallanl,  i;U  X.  Y.  :>i\\K  ' 

Hitch  V.  Ilawhy,  V\2  X.  Y.  212. 
(i4'n<*va  Min.  S])rin<^  Co.  v.  Coussey,  4."»  A.  1).  2<Is. 
I\m,|»1(.  V.  Twaihlell,  IS  Hun,  427. 

L.   IK  (larrett  Co.  v.   Morton,  o."*   Misc.   10;  reversed  on 
other  •rroiun Is  in  ttr>  A.  I).  o(Wi. 

The  theory  <>f  thc-e  ca^cs  seems  to  lu*  that  the  eorporati«ni  is  an 
arliticial  p<'rsou  crcate^I  hy  the  State  and  only  the  State  can  destroy 
it.  Jn  this  Statt*  the  Lei^islature  has  prescrihed  the  means  nf  ter- 
minatinii'  the  franchise  hy  jndicial  decree,  and  the  conrts  have  heM 
that  this  method  is  exclusive. 

I  am  inclined  to  think  that  the  courts  woul<l  apply  the  same  doc- 
trine^ ti>  a  n<ni->tock  corporation  situates!  like  the  Mutual  Savin<^ 
Life  Insurance  Society,  thouirh  I  am  unahle  to  find  any  authorit\ 
in  this  State*,  which  is  exactly  in  point.  The  fact  that  all  the  moin- 
hers  of  the  society  have  ct^nsented  ti>  the  reinsurance  and  relea-^NJ 
the  society  from  all  e>hliiration  (»n  the'ir  policie's  ne»  dembt  preveMit> 
tln'ir  e'laiminij  any  in<urane*e  from  the'  soede^ty.  And  I  assume  it  i- 
true'  that  tlu're'  are*  no  taniiihle'  asse-ts.  I>ut  the  franchise  itself  may 
])e'  coiisi<lered  an  as-et,  and  e'xpe-rie'ueH'  has  shown  that  elemiiant 
franchises  have*  ])e'e'n  tran.-terreMl,  In  case*  this  franchise  should  Ik- 
sold,  it  would  seem  that  the*  niend)e'rs  whe)  were  such  at  the  date  of 
re'insnrane*e'  would  he  e'lititle'el  to  the*  proe*e'eds,  nor  is  it  apparent 
that  the*  mere  e'onse-iit  t-o  the'  reinsurance  de'streiys  their  membership 
or  inte're'st  in  any  othe'r  rii»hts  the'y  nniy  have  in  the  ce>rj)e)ration. 
Tn  vie'w  of  the'  fact  that  the  socie'ty's  cemstitutiem  provieles  that 
**  the  term  of  olfice'  of  the'  ofHe*ers  of  the  society  shall  expire  at  the 
annual  session  in  June  of  e'aedi  ye'ar,  hut  e^udi  officer  shall  continue 
in  otHe-e'  until  his  siu'e'e'ssor  shall  have  been  elected  and  qualified' 
(article  YIII,  se'ction  ,*>),  it  we)uhl  appear  that  there  are  persons 
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still  ill  being  who  may  execute  a  transfer,  whether  such  transfer 
won  1(1  be  valid  nnless  anthorized  by  the  members  is  doubtful,  but 
it  might  be  made  pro  forma. 

It  appears  by  the  constitution  that  there  are  two  classes  of  mem- 
bers in  the  society,  who  are  distinguished  as  "  beneficial  "  and 
**  social "  members.  The  difference  seems  to  be  that  beneficial 
members  are  those  participating  in  the  insurance  element  of  the 
organization  and  the  social  members  are  such  as  do  not  })articij)ate 
therein  (article  11,  section  1).  There  is  nothing  to  indicate  any 
distinction  between  the  two  classes  with  regard  to  the  right  to  vote, 
and  even  if  the  consent  to  reinsurance  has  reduced  the  beneficial 
membership  to  the  rank  of  S(x*ial  membershij),  or  merely  destroyed 
its  insurance  rights  as  against  the  society,  it  appears  probable  that, 
as  a  matter  of  fact,  there  is  still  a  membership,  composed  of  social 
members  and  beneficial  members  with  modified  rights,  capable  of 
voting  and  authorizing  a  transfer  of  the  franchise  by  the  existing 
officers.  I  do  not  wish  to  be  understood  as  expressing  an  opinion 
that  either  the  revived  s(x»iety  or  its  transferees  could  lawfully 
renew  the  business  of  the  society  without  the  permission  of  the 
Department  of  Insurance,  but  merely  as  expressing  my  oj)ini(m. 
from  the  information  contained  in  your  letter  and  in  the  constitu- 
tion and  laws  of  the  society,  that  the  society  may  either  apply  for 
leave  to  renew  its  business  or  transfer  its  franchise  to  others,  or  at 
least  may  readily  put  itself  in  such  a  position. 
Very  respectfully  yours, 

EDWAIID  R.  O'lMALLEV, 

Attorncy-GcfirraL 
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In.wranre  Law  —  Serf  ions  '2<U),   2<»2  —  Co-operative  Fire  Insur- 
ance (Corporations. 

Extc^nsion  of  biisinos>  jxissiblo  only  when  statomoiit  filed  uuiler  ?c^*- 
tion  2CA)  prcHUMles  oiu»  filed  under  seetion  20*2. 

(See  opinion,  August  11),  11)10.) 
STATE  OF  XKW  YORK. 

AtT( »KN K V-( J KN  1:UAL\s    ( )l'FlCE, 

\\.}i\s\\  Xipccnihvr  15,  IIUO. 

Hon.    WiLiJAM    II.    HoTCMKiss,    Superintendent    of    Insurance, 
Albany,  N,  V,: 

Dear  Sir. —  In  reply  t<»  your  letter  <>f  September  21),  IDIO,  in 
referenee  to  the  ri«»ht  of  a  eo-oj)erative  fire  in^^nrance  eonipany  \* 
extend  its  bnsinos  immediately  npon  filing  the  statement  men- 
tioned in  seetion  2<>2  of  artiele  IX  of  the  Insnranee  Law,  a> 
amended  by  ehapter  »'>2S  of  the  Laws  of  11)10,  and  prior  to  the  is>nt' 
of  the  eertifieate  mentioned  in  section  200  of  the  same  ehapter,  1 
be«^  to  give  my  opinion  as  follows: 

Seetiim  202  of  the  Insnranee*  Law,  as  amendtMl  by  chapter  '>2s, 
provides  among  other  things  as  follows: 

'^  Advance  ])reminm  corj)orations  shall  do  bnsiness  in  not 
more  than  five  adjoining  counties  nntil  the  amount  of  insur- 
ance in  force  exc(HMls  one  million  d(dlars,  whereupon  any 
such  corporation  nuiv  do  business  in  anv  nundxT  of  counties, 
on  filing  with  the  superintendent  of  insurance  a  verified  state- 
ment showing  siudi  amount  of  insurance  in  fi)rce  and  the 
counties  in  which  such  cor])oration  intends  to  do  business;  but 
such  a  corporation  shall  not  be  authorized  or  permitted  to  be- 
gin or  to  do  business  until  or  unless  it  shall  have  Ixma  fide 
applications  for  insurance  in  force  in  th(^  county  in  whi<di  its 
principal  ofiicc;  is  h)cate(l  amounting  to  two  hundred  thousand 
dollars." 

Section  200,  as  amended  by  cha[)ter  328,  provides  that  all  cor- 
porations formed  pursuant  to  certain  laws  specified  therein  (being 
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eo-operative  insurance  corporations)  are  continued  in  existence 
and  made  subject  to  the  provisions  of  article  IX.  It  then  pro- 
vides: 

*  *  *  a  Each  such  corporation  shall  file  with  the  super- 
intendent of  insurance,  not  later  than  September  first,  nine- 
teen hundred  and  ten,  copies  of  its  certificate  of  incorporation 
and  by-laws  in  force  at  the  time  of  such  filing,  duly  verified 
by  its  president  and  secretary  by  affidavits  to  the  effect  that 
the  same  are  true  copies.  On  the  filing  of  such  copies,  so 
verified,  the  superintendent  of  insurance,  if  in  his  judgment 
such  corporation  will  sfifely  conduct  the  business  of  insur- 
ance in  this  state,  shall  issue  to  such  corporation  a  certificate 
authorizing  it  to  continue  in  the  business  of  insurance  in  this 
state  of  the  kind  specified  in  such  by-laws  and  within  the  ter- 
ritory in  which  it  does  business  at  the  time  of  such  filing. 
*     *     *  ?> 

Section  202,  a  portion  of  which  is  quoted  above,  first  defines 
co-operative  fire  insurance  corporations  and  then  goes  on  to  spcx!ify 
the  risks  which  these  corporations  may  insure,  and  classifies  the 
corporations  according  as  they  do  business  on  the  advance  premium 
plan  or  on  the  assessment  plan.  Then  follows  the  provision,  quoted 
in  your  letter,  limiting  the  territory  in  which  such  corporations 
may  do  business,  and  providing  for  the  extension  of  the  territory 
on  filing  the  statement  showing  that  the  corporation  has  insurance 
in  force  amounting  to  more  than  one  million  dollars. 

From  a  careful  reading  of  this  section  it  seems  clear  that  its  pro- 
visions, limitations  and  sanctions  apply  only  to  the  corporations 
mentioned  at  the  beginning  of  the  section,  viz. :  "All  corporations 
to  which  certificates  of  authority  shall  be  issued,  pursuant  to  sec- 
tions two  hundred  and  sixty  and  two  hundred  and  sixty-one."  I 
am  of  the  opinion  that  no  corporation  can  take  advantage  of  the  pro- 
visions of  section  202,  except  such  as  have  received  certificates  pur- 
suant to  sections  200  or  201,  or  upon  due  incorporation.  The 
wording  of  section  200  confirms  this  view.  It  provides,  among 
other  things,  tha^^^ "  each  such  corporation  shall  file  with  the  super- 
intendent of  insurance,  not  later  than  September  first,  nineteen 
hundred  and  ten,  copies  of  its  certificate  of  incorporation  and  by- 
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laws,''  ami  also  that  **  no  surh  corporatiini  shall  (*oiuiiim*  surh 
hnsincss  without  such  rortiticatc  afl<T  I)c<*<'mlK'r  thirty-tir^t." 
Thoref«>rc,  in  view  of  the  provisions  of  section  '2i}i)  applying  lo  all 
cooperative  insurance  corporations,  and  in  the  absence  of  any  ex- 
press provision  to  the  contrary  in  :i^>L\  I  think  that  the  issue  nf  a 
certificate  uuiler  2<W)  niu.st  j)rece<le  any  extension  of  business  on 
filing  the  statement  nn(h*r  1^<12. 

I  appreciate  that  a  corporation,  hy  duly  filiuir  a  proper  certiti- 
cate  of  incor))oration  and  hy-laws,  and  also  a  proper  stat(^iuent 
under  2(>2,  may  have  done  all  that  is  reipiired  of  it  by  law  in  order 
to  extend  its  business.  l>ut  I  cainiot  assume  the  responsibility  i»f 
giving  an  opinion  that  the  certificate  of  the  superintendent  uixmI 
not  be  issued  before  business  is  extend<'d.  Such  certificate  seen»s  to 
be  a  condition  ])recedent.  Xo  doubt  the  Legislature  might  have 
provided  for  the  temporary  extension  of  business  during  the  in- 
terim between  the  filing  of  the  papers  by  the  insurance  companN 
and  the  issue  of  the  certificate  l)y  the  department,  but  it  has  nor 
done  so. 

Iiesi)ect fully  yours, 

EDWARD  K.  (VMALLEV, 

AttorJiey-GctiernJ, 


Insurance  Law  —  ^^ccllon   loT  —  Foreign  Insurance  Conipftnirs. 

J^iccnsed  agents  effecting  insurance*  with  unauthorized  companies 
where  policy  is  afterward  canccded  l)y  the  assured.     Whether 
agents  should  i)ay  thrt^e  pvr  cent,  tax  upon  gross  i)remiuni,  etc. 
(See  oi)inion,  Nov.  20,  1SI);{,  p.  ;58S,  Kep.) 

STATE  OF  NEW  YOKK. 

Attornky-(ieneuai/s  Office, 

Amjany,  Xovcnihcr  2o,  U»in. 

lion.    William    II.    IFoTcnKiss,    Superintendent    of   Ivsurancc. 
Albany,  N.  Y.: 

Dear  Sir.  —  Your  favor  of  October  28,  1910,  is  received.     Y^oii 
state  that  a  person  duly  licensed  under  the  provisions  of  section 


Digitized  by  VjOOQiC 


Report  of  the  Attorney-GenekxVl.  881 

V\7  of  the  Iiisuranc'o  Law  procured  insurance  for  a  client  in  a 
company  not  authorized  to  do  business  in  this  State;  that  the  policy 
was  issued  in  good  faith  but  was  afterwards  canceled  by  the 
assured. 

Section  137  provides  that  a  person  authorized  to  procure  insur- 
ance in  companies  not  authorized  to  transact  business  in  this  State 
shall  pay  '"  a  sum  eipial  to  three  })er  centum  upon  the  amount  of 
the  groHs  ])reuiiums  charged  to  policyholders  upon  all  policies  pro- 
cured by  him." 

You  further  state  that  the  licensed  agent,  by  reason  of  the  can- 
cellation of  the  policy,  will  receive  no  premium  from  the  assured, 
and  ask  my  opinion  as  to  whether  or  not  he  should  pay  a  tax  at  the 
rate  of  three  per  cent,  upon  the  gross  premium  charged  on  this 
policy.  It  has  been  held  l)y  this  office  that  agents  authorized  under 
rhis  secticm  to  procure  insurance  are  the  agents  of  the  insured  and 
not  of  the  insurers.  (Report  of  Attorney-General,  1893,  388.) 
Inasuiuch  as  this  insurance  was  actually  procured,  though  after- 
wards cancelled,  I  can  see  no  reason  why  the  agent  should  not  pay 
the  tax  of  three  per  cent.,  especially  as  he  w^as  the  agent  of  the 
assured  and  could  make  such  arrangement  wuth  him  as  he  saw  fit 
to  protect  himself  as  to  the  payment  of  this  tax  in  case  the  policv 
was  cancelled  by  the  assured. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

Aiiorney-General. 
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Insuranrr  Loir  —  Sort  ion  170  —  Title  Comi^anirs. 
IIoiiio  Title  Iiisiirmirc  Coiiipaiiy.  Powers  of  this  or  any  other 
title  company  or^ranized  nn^ler  the  provisions  of  seeti<»n  170  to 
aecejit  rleposits  from  iiulividnals,  privinp  in  exchaiiire  eertiticatt^ 
of  in<lel>te<lne>'^  providiiiir  as  to  investment  in  mortgage  loans, 
etc.,  or  to  borrow  moneys  for  the  purpose  of  carrying  on  a  mort- 
gage inve>tnient  business. 

STATK  OF  NKW  YORK. 

Arn >K N K v-( I K N I- UA i/s  ( )kfi e k, 

A  MS  A.N  V,  Drrrinhrr  ."»,   li'lO. 

Hon.    WiMJAM    II.    IfoTriiKiss.    Sfi/tcrlnfoHlcni    of    Insuraiirc, 
A I  ha /if/,  X.  1'.; 

Dear  Sir.  —    I  am  in  n^^-ript  of  y<»ur  Irttrr  of  the  isth  ultimo  in 
which  you  a>k  nu*  to  answer  two  <piestif»iis,  as  follows: 

1.  ''  Can  the  Home  Title*  Insuranec*  Company,  or  any  other 
title  company,  organized  to  do  the  business  specified  in  sul>- 
di vision  oii(»  of  section  170  of  the  Insurance  Law,  acccj)t 
dep(>sits  i\{  money  from  imlividuals  and  issue  in  c^xchange 
therefor  certificates  of  indebtedness  which  will  provide  that 
the  moneys  received  shall  b(»  mergcMl  with  the  general  funds 
of  the  cfnupany  and  invested  in  mortgage  loans,  the  hobler  of 
the  certificate  to  receive  four  per  cent,  interest,  and  the  coni- 
])any  to  have  the  oj)tion  to  give  the  holder  at  any  time  a  guar- 
anteed mortgage  at  five*  and  one-half  per  cent.  e<pial  to  the 
amount  of  such  deposit,  or  a  certificate  giving  the  holder  an 
inten^st  in  a  larger  guaranteed  mortgage  at  the  same  rate, 
which  interest  shall  be  e(pial  to  the  amount  of  such  deposit  ? '' 

2.  *^  Can  the  Home  Title  Insurance  Company  of  New 
Y(U-k,  or  any  com])any  organized  under  subdivision  one  of 
section  170,  borrow  moneys  from  financial  inslitutions  for  the 
purpose  of  re-investing  th^  same  in  mortgages  with  the  inten- 
tion of  selling  the  mortgages  thus  created  to  private  individ- 
uals —  in  other  words,  borrow^  money  that  it  may  do  a  mort- 
gage investment  business  ?  " 
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The  IToiiic  Title  Insurance  Company  claims  the  right  to  exer- 
cise these  functions  and  has  submitted  a  brief  in  support  of  its 
contention. 

This  company  is  a  corporation  organized  under  subdivision  one 
of  section  170  of  the  Insurance  Law,  and  its  charter  provides  that 
the  purpose  for  which  it  is  fouiuled  are  as  therein  provided.  The 
powers  conferred  by  this  subdivision  are  as  follows: 

1.  To  examine  titles  to  real  property  and  chattels  real. 

2.  To  procure  and  furnish  information  in  relation  thereto. 

3.  To  make  and  guarantee  the  correctness  of  searches  for  all  in- 
struments, liens  or  charges  affecting  the  same. 

4.  Guarantee  or  insure  the  j)ayment  of  bonds  and  mortgages. 

5.  Guarantee  and  insure  the  owners  of  real  property  and  chattels 
real  and  others  interested  therein  against  loss  by  reason  of  defective 
title  thereto  and  other  incumbraiu*es  thereim. 

It  is  manifest  and  admitted  by  the  company  that  the  power  to  do 
the  business  described  in  the  above  (piestions  submitted  to  me  is  not 
directly  conferred  u])on  it  by  statute  or  its  charter. 

S(»ction  10  of  th(*  General  Corporation  Law  provides: 

"  No  corporation  shall  possess  or  exercise  any  corporate 
power's  not  given  by  law  or  not  necessary  to  the  exercise  of 
the  power  so  given." 

The  points  contended  for  in  the  c(mipany's  brief  are: 

First.     That  the  company  has  the  right  to  borrow  money. 

Second.  That  it  has  the  right  to  borrow  it  for  the  purpose  of 
transacting  the  business  of  buying  and  selling  bonds  and  mort- 
gages. 

Third.  That  having  th(»  ])()wer  to  borrow  there  is  nothing  im- 
proper in  the  use  of  the  c(»rtificate  of  indebtedness  mentioned  in 
cpiestion  No.  1. 

The  argument  in  support  of  the  second  point  is  that  corporations 
engaged  in  business  have  \]w  right  to  use  all  reasonable  and  proper 
means  to  nud\e  their  business  profitable.  It  admits  that  corpora- 
tions can  only  exercise  such  incidental  powers  as  are  necessary  to 
carry  into  effect  the  express  objects  for  which  they  were  organ- 
ized as  provided  in  their  charters,  but  contends  in  effect  that  the 
word  ^'  necessary  "  as  employed  in  section  10  of  the  General  Cor- 
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jwiratioii  Law  eniUraccs  tlio  cxcMrisr  of  any  j><)\vor  that  is  coiiveui- 
<*nt  to  the  rinnpany  to  iiso  in  nul  of  its  lawful  purposes.  It  is  fur- 
ther arpird  that  the  horrowinp  of  money  is  eonvenient  and  in  ilit- 
reasonable*  use  of  the  term  essential  for  the  purchase  and  sale  of 
niort^a^es,  an<l  that  the  borrower  has  the  ri^ht  to  issue  therefor 
any  evi<lenee  of  indehtedness  not  spcHMfieally  prohibited  by  statute, 
and  that  sueh  bein^  the  eas(»  the  borrowing  of  money  from  banlv> 
for  sueh  purposes  or  the  reeeiving  of  deposits  from  individuals  for 
whieh  there  is  issued  the  certitieate  or  evidence  of  indebtedne^^ 
above  set  forth,  is  incidental  and  necessary  to  the  exercise  of  th- 
pow(frs  conferred  by  its  charter. 

It  is  un<loubte<lly  true  that  such  a  company  may  invest  its  sur- 
plus funds  in  mortiraires  and  that  it  later  has  the  power  to  sell  such 
mortira^es.  This  is  cipialy  true  of  any  company  organized  under 
the  Insurance  Law,  yet  it  can  hardly  be  contended  that  the  pur- 
chase and  sale  of  bonds  and  mortgages  is  a  part  of  the  business 
that  an  ordinary  insurance  company  is  incorporated  to  engage  in 
and  it  could  scarcely  be  clainuul  that  an  ordinary  life  or  tire  insur- 
ance corporation  would  be  authorized  to  borrow  money  with  which 
to  buy  and  scdl  mortgages. 

I  am  unable  to  find  any  ex])ress  power  conferred  upon  a  com- 
pany incorporated  und(»r  and  the  business  of  which  is  define^!  by 
subdivision  one  of  section  17()  of  the  Insurance  Law  to  engage  in 
the  business  of  buying  and  selling  mortgages.  The  transaction  «>f 
such  business  is  not  among  the  pur])oses  mentioned  for  which  the 
company  was  organized  and  is  not  a  business  that  the  charter  auth- 
iz(\s  the  comi)any  to  engage  in.  While  it  doubtless  might  add  to  the 
profits  of  a  company  organized  f<)r  the  purpose  of  guarantt»eiuff 
searches  and  guarant(»eing  the  ])ayment  of  bonds,  it  can  hardly  be 
maintained  that  the  purchase*  and  sale  of  a  mortgage  is  necessary 
lo  the  business  of  guaranteeing  its  payment. 

In  the  case  of  Peojdc*  ex  rel.  Tiffany  &  Co.  v.  Frank  OamplK'll 
et  al.,  114  X.  Y.  IGH,  the  j)rinci])le  was  reci>gnize<l  that  a  cor])ora- 
tion  possesses  not  only  the  pow(*r  specifically  granted  by  its  charter, 
but  also  such  powers  as  nuiy  be  necessary  to  the  exercise  of  the 
powers  conferred.  But  it  was,  however,  set  forth  that  implie<l 
powers  which  are  merely  convenient  or  useful  and  not  essential  to 
its  business  cannot  be  exercised  by  it. 
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The  case  just  referred  to  was  one  where  a  manufacturing  cor- 
poration, engaged  in  the  business  of  supplying  from  other  sources 
certain  manufactured  goods  to  complete  its  stock  for  sale.  The 
company  claimed  that  the  exercise  of  this  power  was  subsidiary 
and  incidental  to  its  business  as  a  manufacturing  corporation  and, 
therefore,  within  its  powers.  Chief  Judge  Andrews,  in  his  o])ini()n, 
concurred  in  by  all  of  the  court,  said : 

*^  Whatever  incidental  powers  are  reasonably  necessary  to 
enable  it  to  perform  its  cori)orate  functions  are  implied  from 
the  powers  affirnuitively  granted.  (Citing  Curtis  v.  Leavitt, 
15  N.  Y.  G4.)  But  powers  merely  convenient  or  useful  are 
not  implied  if  they  are  not  essential,  having  in  view  the  na- 
ture and  object  of  the  incorixn-ation.  The  j^ower  assumed  by 
the  relator  in  this  case  to  supply  from  other  sources  goods 
which  it  could  not  itself  profitably  manufacture,  was  a  con- 
venient and  useful  one,  and  doubtless  contributed  to  the  suc- 
cess of  its  general  business,  but  it  cannot,  we  think,  be  said  to 
be  essential  to  its  business  as  a  manufa('turing  corporation. 
*  *  *  This  part  of  the  relat()r^s  business  was  not,  we 
think,  within  its  chartered  powers.'' 

While  it  may  be  profitable  or  desirable  for  the  Home  Title  In- 
surance Company,  and  for  other  companies  incor])()rated  under  the 
section  under  which  this  company  w^as  organized,  to  borrow  moiu\v 
from  banks  and  invest  the  same  in  bonds  and  mortgages  and  to 
receive  deposits  and  issue  interest-bearing  certificates  therefor  and 
later  at  its  option  take  up  thes(»  certificates  in  the  manner  above 
mentioned,  yet  T  am  unable  to  see  by  what  mental  pr(K*ess  the  con- 
clusion is  reached  that  the  transaction  of  such  business  is  neces- 
sary to  the  exercise  of  the  powers  of  examining  titles  or  procuring 
information  relative  to  real  proi)erty,  to  guarantee  the  correctness 
of  searches,  to  guarantee  the  payment  of  bonds  and  mortgages  or 
to  insure  owners  of  real  property  against  loss  by  defective  title. 

In  my  opinion  it  is  no  more  essential  to  the  transactitm  of  the 
business  for  w^hich  the  company  was  organized  than  w^as  the  pur- 
chase of  goods  that  it  could  not  profitably  make  by  a  manufacturing 
corporation  for  the  purposes  of  supplementing  its  own  product  and 
completing  its  stock  of  goods;  and  in  my  opinion  the  line  of  reason 
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incr  ^>f  th(»  court  in  Tiffany  k  Co.  v.  CamplK»ll,  alK>ve  cited,  is 
applicable  to  this  ca?c. 

A  cpicstion  also  arises  a>  to  whether  the  transaction  of  the  bu^i- 
ne>s  (lescrilxMl  in  question  Xn.  1  wouKl  not  ho  a  violation  of  section 
22  of  the  (leneral  Corporation  Law  pn^hihitinp:  a  corporation  not 
orpuiize*!  uiuler  the  1hinkin«r  Law  to  exercise  certain  jM)wers  tlicnir. 
sj>ecifie<l. 

In  view  of  the  conclusion  ahovt*  set  forth  it  does  not  seem  neces- 
sary, however,  to  expr(»<s  any  opinion  uj)on  this  phase  of  the  ca^'. 
V<iurs  very  truly, 

EDWAui)  U.  (VM ALLEY, 

A  Uorncy-GenernL 


OPINIONS    RENDERED   THE    STATE    SUPERINTEND- 
ENT OF  PRISONS. 


Prison  L(ur  —  Sect  ions  214,  215,  21(),  217  —  Prisoners  — 

Paroles. 

Violation  of  ])arole  by  prisoner  John  Burns.  If  in  the  actual  cu?- 
tody  of  the  a«i:ent  and  wanhMi  of  Sing  Sing,  such  officer  or 
the  Hoard  of  Parole  may  not  surrendcT  said  pris<nier  to  tlh 
authorities  of  the  United  Stat<'s  or  other  states  for  crini*' 
ccnuniitted  in  another  State.  Parole  IJoard  may  retake  ami 
imprison  him  in  accordance  with  section  217. 

(Se(;  opinions   November  2J),    11)01),  p.   811),    K<»p.,  January  24. 

11)10.) 

STATE  OF  XKW  YORK. 

ATT()KiNKV-CiK.\Kll.VL's    OfFICK, 

Albany,  February  10,  1910. 

Hon.  C.  V.  (\)LMXs,  Superinlendenf  of  State  Prisons,  Albany. 
N.  ¥,: 

Dear  Sir. —  T  am  inft)rmed  by  your  favor  of  the  1st  inst.,  that 
one  John  Bums  was,  on  July  27,  1001),  paroled,  and  that  while 
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out  upon  parole,  he  had  stolen  property  and  had  left  his  home 
without  permission  of  the  Superintendent  of  State  Prisons  and  thus 
violated  the  conditions  of  his  parole;  that  on  or  about  December 
20,  190D,  the  prisoner  was  located  in  New  Jersey  and  was  then 
under  arrest  for  some  charge,  not  stated,  and  that,  on  January  27, 
1010,  the  warden  at  Sing  Sing  prison  was  notified  that  Burns 
would  be  taken  to  lirooklyn  by  a  United  States  deputy  marshal  to 
answer  to  a  charge  of  counterfeiting,  and  I  am  asked  for  an  opinion 
'*  as  to  the  propriety  or  legality  of  a  prisoner  on  parole  in  the 
custody  of  the  agent  and  warden,  being  taken  from  such  custody 
by  either  the  authorities  of  the  United  States  or  any  State,  without 
notice  to  the  authorities  of  the  State  of  Xew  York,  in  whose  custody 
a  prisoner  on  parole  is  and  remains  until  finally  discharged." 

It  is  provided  by  section  214  of  the  Prison  Law  that  a  paroled 
prisoner  shall  renuiin  in  the  legal  custody  and  under  the  control 
of  the  agent  and  w^arden  of  the  State  prison  from  which  he  is  so 
paroled  until  the  expiration  of  the  maximum  term  of  his  sentence; 
by  section  215  that  if  the  agent  and  w^irden  or  any  member  of  the 
board  of  parole  have  any  reascmable  cause  to  believe  that  the 
prisoner  has  violated  the  parole  or  lapsed  or  is  about  to  lapse  into 
criminal  ways  or  ctuupany,  then  a  warrant  is  to  be  issued  for  his 
retaking,  and  by  section  217,  the  board  of  i)ar()le,  after  a  hearing, 
or  if  the  prisoner  has  not  been  returned,  declare  him  to  be  delin- 
quent and  thereafter  imj)risoned  for  a  period  ecpial  to  the  unexpired 
maximum  term  of  the  sentence  of  such  prisoner,  and  while  a 
prisoner  u]>on  parole  is  constantly  subject  to  rearrest  in  the  event 
of  his  lapsing  into  evil  ways,  he  is  not  otherwise  immune  from 
arrest  for  crimes  committed  while  so  on  parole,  and  if  he  leaves 
the  State  and  commits  a  crime  in  some  other  State,  or  against 
the  laws  of  the  United  States,  he  would  be  subject  to  arrest,  prose- 
cution, conviction,  and  confinement  therefor,  notwithstanding  the 
parole  custody,  but  if  he  was  in  the  immediate  and  actual  custody 
of  a  parole  officer,  or  other  officer  authorized  to  make  the  arrest, 
as  provided  by  section  210  of  the  Prison  Law,  1  do  not  know  of 
any  law  that  would  compel  a  surrender  of  the  prisoner  to  the 
United  States  authorities  or  to  the  authorities  of  another  State  for 
some  other  crime,  neither  do  I  find  any  provision  by  which  the 
board  of  parob^  could  demand  or  compel  the  surrender  of  such  a 


Digitized  by  VjOOQiC 


^^^  liKPoUT    OF    TlIK    AtTOKXEY-GkXKKAI.. 

pris<ni(T,  arrc>t('(l  for  a  rrinie  coiumilteil  1)V  him  while  on  parok-, 
until  he  had  luen  tricMl,  and  if  convicted,  until  he  had  ser\*t*tl  the 
sentence  imposed  nju^n  him  for  such  subsequent  oflFense. 

After  he  has  Ikh'U  discharged,  either  upon  acquittal  after  trial 
or  uj>on  expiration  of  sentence,  it  would  Ix*  not  only  the  right,  Imi 
the  duty,  of  the  parole  hoard  to  retake  and  imprison  him  as  pro- 
vided by  section  :il7  of  the  Prison  Law,  and  deal  with  him  a- 
the  facts  and  circumstances  would  seem  to  justify. 

If  the  hoard  of  parole  could  in  all  instances  compel  the  surremltT 
of  a  j)risoner  who  has  committed  a  crime  while  u])ou  parole,  an«l 
reimprison  him  until  he  has  served  out  his  unexpired  maximimi 
term,  which  might  he  several  years,  much  or  all  of  the  evidem^eof 
siu'li  suhse(pu'nt  crime  might  disappear  in  the  interval  and  nm- 
viction  he  thus  rendenMl  impossible,  and  the  prisoner  escaju*  jiis^ 
punishment. 

As  to  the  ])ropriety  of  the  federal  authorities  or  those  of  some 
other  Stat<»,  in  taking  into  and  holding  in  custody  a  parol*'*! 
])risoner,  particularly  if  the  fact  of  his  b(»ing  a  paroled  j>risoncr 
i«^  known  at  the  time  of  his  arrest,  is  more  a  nuitter  of  comity  than 
otherwise,  but  certainly  an  officer,  fcnleral  or  otherwise,  knowinir 
that  a  ])arty  is  under  i)arole,  should  not  withhold  arrest  tV»r  a 
sul)se(|uent  offense  if  it  was  of  a  serious  character  and  allow  an 
escape  while  waiting  for  the  retaking  of  the  pristmer  by  a  }mn»li* 
oflicer. 

Yours  very  truly, 

KDWArI)  U.  O'MALLEV, 

Aitiynu'i/'Gcnerai 
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Pinsojiers, 

Erroneous  spoiling;  of  name  of  prisoner  Luigi  Ganibaeorta,  in 
death  warrant,  should  not  delay  its  execution,  and  warden 
should  proceed  to  carry  it  out. 

(See  opinion  February  16,  1910). 

STATE  OF  XEW  YOKK. 

Attorney-Geneual's  Office, 

Albany,  Fchniary  15,  1910. 

Hon.  0.  V.  CoLT.iNs,  Superintendent  of  State  Prisons,  Albany, 
N.  Y.: 

Dear  Sir. —  T  have  your  favor  of  February  10  relatin<^  to  the 
discrepancy  in  the  name  of  Luigi  Gambacorta,  as  appears  u])on  his 
death  warrant  and  the  order  of  affirmance  of  his  ctmviction  hy  the 
f/ourt  of  Aj)peals,  and  I  am  informed  by  the  papers  and  copies 
forwarded  to  me  that  the  prisoner  in  question  was  indicted  under 
the  name  of  '*  Louigi  Giambacurta ;"  that  upcm  the  trial,  upon 
motion  of  the  district  attorney,  the  name  was  amended  to  read 
*'  Luigi  Gand)acorta  f '  that  the  death  warrant  was  made  out  against 
"  Louigi  Giambacurta ;"  that  in  the  notice  of  appeal  made  l)y  the 
defendant's  attorney,  the  name  was  spelled  ^^  Luigi  Gand)acorta;'' 
and  that  in  the  order  of  affirmance  of  the  judgment  by  the  Court 
of  A])peals,  directing  his  execution  during  the  week  beginning 
Monday,  the  21st  day  of  February,  1910,  his  name  is  spelled  as 
the  same  was  amended  upcm  the  trial,  viz:  '^  Luigi  Gand)acorta," 
and  inquiry  is  made  by  ilr.  Benham,  the  warden,  if  an  amend- 
ment should  not  be  made  in  the  name  of  the  defendant  ai)pearing 
in  the  death  warrant  before  the  execution  of  the  ])risoner. 

Section  277  of  the  Code  of  Criminal  Procedure  reads  as  follows: 

^*  If  a  defendant  is  indicted  by  a  fictitious  or  erroneous 
name,  and  in  any  stage  of  the  proceedings  his  true  name  is 
discov(»re(l,  it  may  be  inserted  in  the  subsecpKmt  proceedings, 
referring  to  the  fact  of  his  being  indicted  by  the  name  men- 
tioned in  the  indictment. '' 

It  appears  that  the  provisions  of  this  section  were  carried  out 
and  the  true  name  of  the  defendant  seems  to  have  been  used  in 
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all  siiKscqiu'ut  j)nK»('(Mliii|:^s  except  in  the  <leath  warrant,  and  the 
insertion  therein  <»f  the  name  un(h»r  whieh  he  was  originally  in- 
(lietetl  was  <'vi<lently  a  elerieal  mistake.  There  is  no  quc>tiun 
raised  as  to  the  identity  of  the  prisoner,  or  thlit  the  [htsou  whuso 
name  is  spelled  **  Lonigi  (liamhaenrta "  in  the  original  death 
warrant  is  the  sann*  person  wh<>s(»  trne  name  is  *' J.nigi  Gam- 
haeorta."  It  d<K's  not  aj)pear  that  any  (piestion  is  now  being  made 
hy  the  defendant  or  his  eonnsel  to  the  effeet  that  he  is  not  the 
person  named  in  the  original  d(»ath  warrant,  or  otherw^ise. 

Both  the  given  and  surname  of  the  defendant,  whichever  way  it 
U  spelled,  would  sound  alike  when  it  is  spoken  or  pronounced  and 
the  do<'trine  of  idem  sonans  therefore  applies. 

'*  The  al)sen<'e  of  a  deiinite  set  of  rules  for  the  sp<dling  and 
j)ronuneiation  of  the  names  of  persons,  and  more  especially 
of  surnames,  has  lc»d  the  court  to  the  adoption  of  a  principl'' 
known  as  the  rule*  (►f  i(/cm  soiian.^.  This  rule  may  he  state! 
to  be  that  al>s(dute  accuracy  in  spcdling  names  is  not  re(piired 
in  legal  documents  or  j>rocee< lings,  either  civil  or  criminal; 
that  if  the  name  as  spcdlcd  in  th(^  document,  though  different 
from  the  correct  spelling  thereof,  conveys  to  the  ear,  when 
pronounced  according  to  the*  commonly  accepted  methods,  a 
sound  practically  identical  with  the  correct  name  as  com- 
mouly  pronounced,  the  name  as  thus  given  is  a  sntticieiit 
di^^igmitiou  of  the  individual  referred  to,  and  no  advantage- 
can  1)(»  taken  of  the  (derical  error.'* 

lt»  Am.  tV:  Kug.  Kuc.  Law,  \'2'2. 
lluhnerv.  KeickhofT,  U)l\  Iowa,  :570. 

*'  Many  of  the  cases  are  criminal  and  the  question  is  «>no 

of  id(*ntity  of  the  jmtsdu  chargcMl  with  the  person  on  trial, 

and  many  others  present  the  cpiesticm  of  the  identity  of  the 

person  in  court,  sought  to  he  (diarged  with  an  obligation  or 

.  duty,  with  the  one  namc(l  iu  an  instrument  or  document.'' 

Id.,  10:5  Iowa,  :57(). 

In  State  v.  White,  27  American  State  Reports,  at  page  7*^4,  the 
court  quotes  with  ai)proval  from  Bishop's  Crim.  Proc,  sectinii 
120,  the  following: 
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"  The  law  (loos  not  take  notice  of  orthography ;  therefore, 
if  a  name  is  misspelled,  no  harm  to  the  prosecution  can  come 
from  this,  provided  the  name  as  written  in  the  indictment  is 
idem  sonans,  as  the  l)ooks  express  it,  with  the  true  name." 

At  ])age  78."),  supra,  the  court  says: 

"  It  seems  to  us,  therefore,  that  without  referring  to  the 
numerous  cases  in  the  books  where  slight  variations  in  orthog- 
raphy have  sometimes  been  held  fatal  and  sometimes  not, 
without  reference  to  any  definite  rule,  it  would  be  better  to 
follow  the  rule  which  may  be  deduced  from  the  more  modern 
decisions,  to  this  effect,  that  where  the  name  as  w-ritten  in 
the  indictment  may  be  pronounced  (although  such  may  not 
be  the  strictly  correct  pronunciation)  in  the  same  way  as 
the  name  given  in  the  evidence,  the  variance  will  not  be 
regarded  as  fatal  unl(\ss  the  varient  orthography  be  such  as 
would  be  likely  to  mislead  the  defendant  in  preparing  his 
defense." 

Fn  Schooler  v.  Asherst,  13  Am.  Doc.  233,  it  is  said: 

^*  The  doctrine  of  idem  sonans  has  bcTU  much  enlarged  by 
modern  decisions  to  conform  to  the  governing  rule  that  a 
variance,  to  be  material,  must  be  such  a  one  as  has  misled 
the  opjMisite  party  to  liis  j)rejudice." 

Adopting  the  suggestions  and  rulings  of  the  courts  so  far  as 
they  ai)ply  to  the  matter  under  consideraticm,  and  upon  ])rinciple, 
T  am  very  clearly  of  the  opinion  that  the  difference  in  the  spelling 
of  the  name  of  the  defendant  should  be  disregarded  by  the  warden 
and  he  should  proceed  to  carry  out  and  execute  the  death  ^varrant 
upon  the  person  of  Luigt  Gambacorta,  whose  name  is  inaccurately 
spelled  therein  as  '"  Louigi  Giambacurta." 
Yours  truly, 

EDWARD  K.  crMALLEV, 

A 1 1  orncy-  (Ir  ncral. 
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Prisoners  -  -  (%ith*   i)f  (^riniinal  Procedure  —  Sections  277,  r>42. 

ChaiJ^o  of  name  of  pristnior  **  Frank  SchhMinann,"  alias  "John 
Smith,"  ('t(\,  convictcMl  of  murdor,  as  it  appears  in  order  <^f 
the  eourt  directinir  excnnition,  to  **  Frederick  Schleimann"  in 
death  warrant.  War<hai  of  i>rison  shonM  carry  out  execution 
npon  the  onh'r  of  the  Court  of  Appeals. 

(See  opinion  F\*l>ruary  15,  1010). 

STATE  OF  NKW  YORK. 

Attorn ey-GknkraiAs  Office, 

Albany,  February  10,  1<U0. 
Hon.  ('.   V.  Collins,  Suprrinfendenf  of  i^iale  Prisons,  Alhany. 

Dear  Sir.-  I>y  yonr  favor  of  the  10th  inst.,  with  the  incl«>sun- 
aectnnpanyintr  it,  1  am  informed  that  one  Frank  Schleimann,  alia.^ 
John  Smith  (or  Smyth)  was  convicted  in  Octol)er,  ll)Ot),  undor 
the  title  of  ''  John  Smyth  alias  Frank  Schleimann,"  of  mnrder  in 
the  first  <l(\irre(\  and  ordered  executed  in  the  wiH^k  boginuintr  Xoveni- 
her  IT),  11M)J),  and  that  it  is  stated  in  the  death  warrant  that  bi- 
true  name  is  **  FrechM'ick  Schleinnmn ;"  that  an  appeal  was  taken 
hy  said  defen<lant  l»y  Edward  J.  Keilly,  his  attorney,  in  the  naim* 
of  "  Frank  Schh'imann  alias  John  Smith;''  that  a  notice  j)ursuant 
to  section  r)2*5  of  the  Code  of  Criminal  Procedure  was  served  l>v 
the  district  attorney  upon  you,  entitled  **  Frank  Schleinumn  alia^ 
John  Smith;"  that  an  order  was  made  hy  the  Court  of  Appeal-^ 
on  January  2S,  1910,  affirming  the  original  judgment  and  direct 
ing  the  execution  (»f  said  defendant  during  the  week  hcginuinii 
March  14,  1010,  and  that  said  order  is  entitleil  ''The  People  of 
the  State  of  New  York  against  Frank  Schleimann  alias  John 
Smith."  and  the  (l(»fen(huit  is  d(^signated  in  the  body  of  the  order 
as  ^*  Frank  Schleinumn  alias  John  Smith,"  and  it  appears  hy  copy 
of  a  letter  from  the  district  attorney  of  the  county,  who  was  chargc<l 
with  the  manageuu'ut  of  such  case  in  behalf  of  the  people,  that 
the  change  in  th(»  name  ^STohn  Smyth  alias  Frank  Schleimann," 
as  slated  in  the  original  death  warrant,  to  "Frank  Schleimann 
alias  John  Smith  "  was  brought  about  by  and  through  the  defcnd- 
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ant's  notice  of  api)cal,  which  changed  name  appears  to  have  been 
followed  in  all  subsetpient  papers,  and  now  you  ask  for  my  opinion 
'^  as  to  whether  this  order  of  the  Court  of  Appeals  against  Frank 
Schleimann  should  be  carried  out  against  the  person  who  is  known 
to  me  as  John  Smyth,  alias  John  Schleimann." 

Section  277  of  the  Code  of  Criminal  Procedure  provides  as 
follows : 

"  If  a  defendant  is  indicted  by  a  fictitious  or  erroneous 
name,  and  in  any  stage  of  the  proceedings  his  true  name  is 
discovered,  it  may  be  inserted  in  the  subsequent  proceedings, 
referring  to  the  fact  of  his  being  indicted  by  the  name  nuai- 
tioned  in  the  indictment." 

I  assuuje  from  the  fact  that  it  is  stated  in  the  original  order 
of  execution  that  the  prisoner's  true  name  is  "  Frank  Schleimann," 
that  it  developed  upon  the  trial  that  that  was  his  true  name,  and 
that  thereafter  his  tnie  name  was  very  propi^rly  inserted  in  all 
sul>se(pient  proc(*edings,  and  it  is  more  than  probable  that  the 
addition  of  the  words  *^  alias  John  Smith,"  was  inserted  to  con- 
form itlie  papers  to  tlio  requirements  of  the  last  portion  of  section 
277,  but  in  any  event  the  defendant  has  not  been  prejudiced  by 
the  change,  as  there  sc^ems  to  l)e  no  (juestion  raistnl  by  anybody 
but  that  the  warrant,  notice  of  appeal  and  order  of  the  (\>urt  of 
Appeals,  all  relate  and  apply  to  the  man  agaiiwt  whom  the  sen- 
tence is  entered. 

Tt  was  held  in  People  v.  Everhardt,  104  K  Y.  591,  that,  "  while 
the  fictitious  names  might  have  been  omitted  after  the  true  name 
was  discovered,  no  material  error  was  committed  by  the  repetition 
of  them." 

The  variance  has  worked  no  prejudice  against  th(»  defc^ndant. 

Walter  v.  People,  32  N.  Y.  147,  104. 

Section  542  of  the  Code  of  Criminal  Procedure  i)rovides  that 
the  appellate  court,  ^'  after  hearing  the  a])peal,  must  give  judg- 
ment w^ithout  regard  to  technical  errors  or  defects  or  to  except i<ms 
which  do  not  afl^ect  the  substantial  rights  of  the  parties." 

It  has  been  held  in  numerous  cases  that,  "  the  power  conferred 
on  the  court  (appellate)  by  sections  528  and  542  is  not  to  be  ex(»r- 
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cised  upon  the  nier<»  apj)earan(»e  of  some  error  to  which  no  excep- 
tion was  taken  unless  the  substantial  rights  of  the  aceus<Mi  can  h: 
seen  to  have  heen  affected  hv  it  and  hence  justice  denuuuls  a  new 
trial/' 

(See  eases  cited  under  secti(»n   542,   ('o<lc  of  CViuiinal 
Pr(H*edure). 

I  think  it  is  the  duty  of  the  warden  under  section  54^  of  the 
Code  of  Criminal  Procedure,  to  execute  the  warrant  according  lu 
its  dinnrtion  ujxui  the  pris<>ner  held  thereunder,  without  regard  t-^ 
the  chancres  that  have  Iwen  made  in  his  name. 

If  there  was  s<nne  douht  about  the  person  that  is  intended  to  k* 
named,  or  against  whom  the  warrant  runs,  a  different  (piesti<-Hi 
would  be  involved,  but  under  the  facts  and  circumstances,  as  dU- 
closed  bv  the  cojiies  of  docunu'Uts  forwarded  to  me,  I  advise  you 
that  it  is  the  duty  of  the  warden  to  carry  out  the  death  warrant 
and  the  order  of  the  C-ourt  of  Appeals  upon  the  j)erson  again<* 
whom  it  is  directed. 

Yours  very  truly, 

KDWAUI)  R.  (TMALLEY, 

Af{orH('ij-(lefienih 


I^risoitcrs    -  Hlafc  Hofipllals — Paroles. 
Case  of  Jacob  Goetz,  sent(»nc(Ml  to  Elmira  Reformatory  and  upon 
development    of    insanity    committed    to    Dannemora    State 
ITos])ital.     Eligibility  of  to  parole  in  custody  of  his  father 
under  section  150,  Insanity  Law. 

STATE  OF  XEW  YORK. 

Attoux k y-G kx kual's  Office, 

At.hanv,  March  25,  1010. 
Hon.  C.  V.  CoLi.ixs.  Sujjcninlendeiil  of  Prisotis,  Albany,  N.  Y.: 

Dear  Sir. —  T  beg  to  acknowledge  receipt  of  your  favor  of  Feb- 
ruary 21,  with  wliicli  you  forward  to  me  a  letter  from  Charles  II. 
Xortli,  medical  snj)erinteiid(nit  at  Dannemora  State  Hospital,  ask- 
ing for  my  opinion  as  U>  the  eligibility  to  parole  of  one  Jacol> 
GiKitz,  who  was  originally  sentenced  to  Elmira  Reformatory  and 
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whose  maximum  term  of  two  years  ^nd  six  months  expired  January 
19,  1910.  It  also  appears  that  the  patient,  Goetz,  developed  in- 
sanity while  at  the  reformatory  and  on  May  5,  1909,  was  com- 
mitted to  tlie  Dannemora  State  Hospital  as  provided  by  section  148 
of  the  Insanity  Law,  and  at  the  expiration  of  the  maximum  term 
of  his  criminal  sentence,  being  still  insane,  he  was  retained  at  the 
hospital  under  a  new  commitment  issued  by  Hon.  John  B.  Riley, 
county  judge  of  Clinton  county,  as  provided  by  section  149  of 
the  Insanity  Law,  and  it  is  now  recommended  by  the  State  Lunacv 
Connnission  that  he  be  paroled  to  the  custody  of  his  father,  who 
is  d(»sirous  of  placing  the  patient  in  an  institution  in  Europe,  and 
that  the  father  is  able  and  willing  to  comfortably  maintain  him. 

I  am  also  informed  by  the  correspondence  ^^  that  the  i)atient  is 
one  who,  so  far  as  his  mental  condition  is  concerned,  could  be 
paroled  under  these  circumstances  but  who  otherwise  would  not  be 
considered  a  proper  case  for  home  care." 

The  only  provision  I  can  find  for  the  paroling  of  patients  in 
State  hospitals  is  contained  in  section  94  of  the  Insanity  Law, 
and  the  portion  referred  to  reads  as  follows: 

"  The  superintendent  may  grant  a  parole  to  a  patient  not 
excecKling  six  months,  under  geiuu^al  conditions  prescribed  by 
the  commission.'' 

It  is,  however,  very  doubtful  about  the  above  quoted  provision 
applying  to  inmates  of  the  Dannemora  State  Hospital  as  article  4 
of  the  Insanity  Law  (wherein  the  above  quoted  sentence  is  found) 
makes  general  provisions  for  the  commitment,  confinement  and  dis- 
charge of  patients  committed  to  insane  institutions,  not  in  confine- 
ment on  a  criminal  charge. 

Article  G  relates  specifically  to  the  Dannemora  State  Hospital, 
and  prescribes  the  method  of  transfer  of  prisoners  from  the  State 
prisons,  reformatories  and  penitentiaries  thereto,  the  custody  of 
prisoners  therein  and  discharges  therefrom,  and  in  section  150, 
which  is  entitled  '^  Discharge  of  Insane  Convicts  after  expiratitm 
of  terms  "  provides  in  part  as  follows: 

*'  The  medical  superintendent  of  the  Dannemora  hospital 
may  discharge  and  deliver  any  patient  whose  sentence  has 
expired,  and  who  is  still  insane,  but  who,  in  the  opinion  of 
the  superintendent,  is  reasonably  safe  to  be  at  large,  to  his 
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relatives  or  friends  who  are  able  ami  willing  to  eomfortablv 
niaintain  him  without  further  j)ul)lie  charge     *     *     */' 

This  provision  apj)ears  to  jn.st  fit  the  condition  of  the  patient 
(loefz.  His  sentence  has  expired,  he  is  still  insane,  his  father  i- 
aide  and  willing  to  comfortably  maintain  him,  and  the  metlieal 
^UJ)erintendent  has  state<l  in  his  letter  that  he  could  he  parule<l 
'*  so  far  as  his  mental  c<m<lition  is  concerne<l/'  The  parole  re- 
ferred to  by  Dr.  Xorth  and  which  was  contem])lated  by  the  Lmiaov 
.(Commission  reads  as  follows: 

^*  I'pon  the  conditi<m  that  his  father  agrees  in  writing  tn 
return  him  forthwith  to  Dannemora  upon  the  occurrence  of 
any  outbreak  or  the  performance  of  any  assaultive  act,  an*l 
upon  the  further  conditiim  that  the  father  agrees  in  writing 
to  take  or  send  the  i)atient  to  Europe  within  two  weeks  after 
his  discharge  from  Dannemora  on  this  parole,  unless  already 
returned  to  Dannemora." 

It  is  v(»ry  evident  from  the  above  that  Dr.  Xorth  regards  the 
patient's  condition  to  be  such  that  he  is  reasonably  safe  to  ho  at 
large,  in  the  care  of  his  father,  and  that  being  his  condition  it 
would  seem  to  be  the  better  practice  to  discharge  him  as  provide! 
by  section  150  of  the*  Insanity  l.aw  rather  than  to  resort  to  a 
parole,  the  validity  of  which  would  be  questionable. 

It  has  been  rep(»at(Hlly  held  that  where  there  is  a  conflict  or  in- 
consist(Micy  between  the  provisions  of  a  special  and  general  statute, 
that  the  special  law  will  control  as  to  all  matters  embraced  within 
its  i)nA'isi()ns,  and  as  special  provision  is  made  by  article  G  of  the 
Insanity  T^aw  for  the  commitment  to,  custody  in,  and  discharge 
from  the  Dannemora  State  Hospital,  such  provisions  must  be  fol- 
lowed, inasmuch  as  there  does  not  appear  to  be  any  provision  for 
the  ])arole  of  ])atieiits  in  article  0;  but  if  it  is  deemed  desirable  by 
the-  Lunacy  Commissi(m  that  it  should  have  direct  authority  to 
])arole  Dannemora  inmates  whose  terms  of  imprisonment  have 
ex])ired  but  who  continue  to  be  insane,  it  would  be  advisable  !*> 
secure  an  amendment  of  article  G,  giving  such  power  to  the 
commission. 

Yours  truly, 

EDWAKD  R.  O'MALLEY, 

Attorney-General 
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Pnsouers  —  Indetcnn inaie  Sentence  —  Comm utation  — 

Paroles. 

Prisoner  held  under  indeterminate  sentence  prior  to  April  0, 
1003,  entitled  to  eonnnutation  which  he  may  earn  even  though 
he  may  violate  his  parole.  For  violation  of  such  parole  he 
must  serve  out  his  unexpired  term,  but  is  not  deprived  of 
commutation. 

(See  opinions  February  2,  p.  701,  liep. ;  June  11,  p.  802,  Rep: 
July  7,  p.  808,  Rep.;  July  10,  p.  811,  Rep.;  October  18,  p. 
282,  Rep.;  Xovend)er  11,  1000,  p.  813,  Rep.). 

kSTATE  of  XEW  YORK. 

Attorney-General's  Office, 

Albany,  April  2,  1010. 

Hon.  C.  V.  Collins,  Siiperinlendent  of  Staie  Prisons,  Albany, 
N.  Y.: 

Dear  Sir. —  In  reply  to  your  favor  of  March  15,  I  beg  to  state 
that  I  think  a  prisoner  sentenced  by  an  indeterminate  sentence  for 
an  offense  committed  prior  to  April  0,  1003,  is  entitled  to  a 
commutation. 

People  ex  rel.  Adams  v.  Johnson,  44  Misc.  550. 

T  note  the  apparent  conflict  in  the  provisions  of  sections  217  and 
230  of  the  Prison  Law,  but  section  217  is  found  in  article  8  which 
relates  to  the  subject  of  parole,  and  while  it  provides  that  a  delin- 
(pient  prisoner  after  arrest  "  shall  be  imi)risoned  in  said  prison  for 
a  period  equal  to  the  unexpired  maximum  term  of  sentence  of  such 
prisoner,"  I  do  not  think  it  was  the  intention  of  the  Legislature 
that  the  language  of  such  section  should  be  construed  any  stronger 
against  the  prisoner  than  an  original  sentience  which,  in  the  lan- 
guage of  section  2183  of  the  Penal  Law,  must  be  inflicted  **  by 
confinement  at  hard  labor  in  a  State  pristm,"'  and  it  might  be  argued 
with  the  same  consistency  that  there  is  a  conflict  between  the  above 
section  of  the  Penal  Law  and  section  230  of  the  Prison  Law. 

It  is  provided  by  section  230  that 

'"  Ev(  'y  convict  conflned  under  a  definite  sentence  in  any 
stale  ])ris()n  or  peuitentinry  in  this  state    *     *     *     may  earn 
20 
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for  biuisolf  or  liers<'lf  a  comniiitation  or  diminution  of  his  or 
her  seiiti'uce  or  seutouccs,  as  follows:    *    *    */' 

The  sentence  of  the  prisoner  under  consideration,  as  above 
stated,  is  entitled  to  the  benefit  of  the  commutation  law,  as  the 
oflFense  was  committed  prior  to  April  G,  1903,  notwithstanding  it 
was  an  indeterminate  sentence,  unless  he  is  excluded  by  section 
217  of  the  Prison  Law  on  account  of  bis  delinquency. 

If  the  term  **  every  "  used  in  section  230  is  construed  in  its 
ordinary  sense,  it  certainly  covers  all  prisoners  in  a  class  with  the 
prisoner  under  consideration  and  he  would  be  entitled  to  earn 
commutation. 

Again,  commutation  is  allowed  for  "  good  conduct  in  prison  or 
penitentiary,'*  by  section  235  of  the  Prison  Law,  and  if  a  prisoner  s 
conduct  in  continement  is  uniformly  good,  it  would  appear  that 
he  has  met  the  requirement  of  the  statute  and  is  entitled  to  the 
reward  given  him  thereby. 

The  provisions  of  section  217,  requiring  a  delinquent  prisoner 
to  serve  out  his  unexpired  maximum  term,  applies  to  paroled 
prisoners,  and  while  its  provisions  are  apparently  in  conflict  with 
sec»tion  230,  yet  if  both  are  given  their  proper  construction,  in 
the  light  of  their  respective  positions  in  the  Prison  Law,  the  in- 
ccmsistency  largely  disapj>ears,  as  it  appears  more  reasonable  that 
section  217  was  adopted  to  punish  the  delinquent  for  his  violation 
of  his  parole  while  at  large,  than  that  he  should  be  doubly  punished 
by  being  not  only  deprived  of  further  parole  but  must  also  forfeit 
all  rights  to  commutation. 

After  all  reasoning  and  arguments  are  exhausted  some  doubt 
must  continue  to  exist  as  to  the  true  construction  of  these  conflict- 
ing provisions  of  the  statute,  and  it  will  be  better  to  adopt  the  one 
which  will  lead  to  encouragement  to  good  conduct  rather  than 
one  which  will  close  all  hope  of  reward  and  create  within  the 
mind  of  the  convict  a  wanton,  reckless  disregard  of  prison 
discipline. 

It  is  therefore  my  opinion  that  the  prisoner  referred  to  in  your 
letter,  and  all  others  held  under  similar  sentences  and  condition^ 
should  be  allowed  such  commutation  as  he  or  they  may  earn. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 
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Fnsoners  —  Indeterminate  Sentence, 
The  Board  of  Parole  may  not  under  section  218  of  the  Prison 
Law  grant  a  discharge  to  prisoner  serving  on  September  7, 
1907,  an  original  sentence  for  murder,  second  degree.  The 
amendment  of  1907  does  not  make  such  sentence  an  oHginal 
indoterminate  sentence.  Such  case  should  be  reported  by 
said  board  to  the  Governor. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  Aj)ril  8,  1910. 

Tlon.  C..V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.Y.: 

Dear  Sir. —  I  have  your  letter  of  the  8th  inst.,  in  which  you 
request  my  opinion  upon  the  following  proposition : 

Section  1048  of  the  Penal  Law  makes  the  penalty  for  murder 
in  the  second  degiTe  an  indeterminate  sentence,  the  minimum  of 
which  is  twenty  years  and  the  maximum  the  offender's  natural  life. 
Tt  is  also. provided: 

"  Any  person  serving  a  term  of  imprisonment  for  life 
under  an  original  sentence  for  murder  in  the  second  degree 
on  the  first  day  of  September,  nineteen  hundred  and  seven, 
shall  be  deemed  to  be  thereafter  serving  under  such  an  in- 
determinate sentence." 

This  section  of  the  Penal  Law  is  derived  from  section  187  of 
the  Penal  Code,  as  amended  by  Laws  of  1907,  chapter  738.  Prior 
to  this  amendment,  section  187  of  the  penal  Code  provided: 

"  Murder  in  the  second  degree  is  punishable  by  imprison- 
ment for  the  offender's  natural  life." 

Secti(m  218  of  the  Prison  Law  provides  in  part  as  follows: 

"  If  it  shall  appear  to  said  board  of  parole  that  there  is 
reasonable  probability  that  any  prisoner  so  on  parole  will  live 
and  remain  at  liberty  without  violating  the  law,  and  that  his 
absolute  discharge  from  impriscmment  is  not   incompatible 
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with  th<*  wt'lfait*  of  socictv,  thou  sai<l  Ixmnl  shall,  if  siub 
prisoner  was  orl</lnalfy  >vuu*\ivv<\  to  au  iiuletermiuate  term, 
issue  to  said  prisoner  au  absolute  <lisi»hargi?  from  imprisoii- 
in(»nt  upon  sueh  s<»utenee,  whieh  shall  l>o  eflFwtrvo  therefor, 
au<l  if  sueh  prisi>uer  was  oritjiually  souteneed  to  a  ilefiniTi' 
term,  the  said  hoard  shall  rejxirt  his  ease  to  the  governor  with 
sueh  information  and  reeommeudations  as  they  may  de<iii 
proper,  for  hisMliseretioiiarv  aetion." 

Vou  a>k  my  opinion  as  to  whether,  in  the  ease  of  men  who  were 
s(»rvin*«:  an  original  sentenee  for  murder  in  the  s(H»ond  degn^e  on 
September  1,  1!M)7,  the  Board  of  Parole  has  authority  to  grant  an 
absolute  diseharge  under  this  scH»tion. 

It  is  my  opinion,  from  au  examination  of  these  various  provi- 
sions, that  no  sueh  power  exists.  The  amendment  of  1907,  re- 
ferred to  above,  <Ioes  not  purport  to  say  that  men  serving  a  tl(- 
t<Tminate  seuteuee  for  murder  in  the  see<md  degree  when  that  act 
took  cffeet  shall  thereafter  be*  deeuu»d  to  have  been  originally  sen- 
tenced to  an  indeterminate  sentenee.  It  merely  provi<les  that  thev 
shall  thcrraftcr  be  deenuMl  to  be  scTving  under  sueh  indeterminate 
sentenee.  Section  2 IS  of  the  Priscm  Law  was  in  force  at  the  time 
the  1007  auK^ndment  was  enacted,  and  the  language  of  that  amen<l- 
nu'ut  must  therefore  be  r<»ad  in  the  light  of  the  existence  of  such 
section.  It  is  clear,  in  my  judgment,  that  the  amendment  is  not 
broad  enough  to  give  the  H(mr<l  power  to  diseharge  prisoners  who 
were  originally  s<'utenced  to  a  d<»finite  term  even  though  after  such 
amendment  the  term  became  indefinite.  It  follows  from  this  thar 
the  proper  course  for  the  Hoard  of  Parole,  under  this  section,  would 
be  to  rc])ort  the  case  to  the  Governor  with  sueh  information  an«l 
rcH'ommcndatious  as  they  may  deem  ]>roper,  for  his  diseretitmary 
action. 

Very  truly  yours, 

EDWARD  K.  0':NrALLEY, 

Aitoruoy-Gencml. 


Digitized  by  VjOOQIC 


Kkpokt  of  the  Attorney-Genkral.  JK)! 

Prisoners  —  Definite  Sentences  —  Paroles. 
Prisoners  who  were  committed  to  houses  of  refuge  when  children, 
and  now  serving  definite  sentences  for  felonies,  are  not  enti- 
tled to  the  benefits  under  chapter  489,  Laws  of  1900.  Sec- 
tion 211  makes  no  discrimination  as  to  age  of  person  con- 
victed. (s^.e  opinion,  June  1(),  1910.) 

STATE  OF  ^'EW  YORK. 

AxTORiN E Y-GeN ERAl/s  OeFI C E, 

Albany,  June  2,  1910. 

lion.  CoRXEi/ius  V.  Collins,  Superintendent  of  State  Prisons, 
Albany,  N,  Y.: 

Dear  Sir.  —  I  am  in  receipt  of  your  letter  of  May  24,  1910,  in 
which  you  state  that  vou  have  some,  prisoners  serving  definite 
sentences  who  were  as  children  connnitted  to  houses  of  refuge,  etc., 
for  felonies,  and  you  ask  if  they  are  barred  from  the  benefits  of 
chapter  489  of  the  Laws  of  1909,  and  if  not,  how  young  a  boy 
must  have  been  at  the  time  of  the  first  sentence  in  order  that  such 
sentence  shall  not  count  against  hiuL 

This  act  extending  to  prisoners  serving  definite  terms  for 
felonies,  the  benefit  of  parole  and  changing  and  shortening  such 
terms  by  making  them  indeterminate  is  extended  by  the  statute 
to  a  prisoner  "  who  has  never  before  been  convicted  of  a  crime 
punishable  by  imprisonment  in  a  state  i)rison.'' 

It  will  l)e  noted  that  the  statute  does  not  include  all  persons  who 
liave  not  i)reviously  served  a  sentence  in  a  State  priscm  but  only 
those  who  have  not  before  been  convicted  of  a  crime  so  punishable. 
By  the  statutory  definition  every  felony  is  punishable  by  imj)risou- 
ment  in  a  State  i)rison.  Sectitm  211  makes  no  discrimination  with 
respect  to  the  age  of  the  person  so  convicted  and  I  know  of  no  rule 
of  law  that  would  permit  the  Board  of  Parole  to  so  discriminate. 

I  am,  therefore,  of  the  opinion  that  any  person  who  has  been 
convicted  of  a  crime  punishable  by  im})risonment  in  a  State  prison 
previous  to  his  conviction  of  the  crime  for  wdiich  he  is  serving 
sentence  is  not  entitled  to  the  benefit  of  chapter  489. 
Yours  very  truly, 

EDWARD  K.  O'MALLEY, 

Attorney-iJeneraL 
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Prisoners  —  Paroles. 

Vuilvr  provi>ious  of  tlu*  IVnal  Code,  scvtioiis  <)J)J>,  :ilN«>,  uflFt•u^f^ 
c()inniitt(»<l  l»y  minors  arc  niisdenieanors,  not  fobmies,  and 
prisoners  nnder  sixtccni  vears  <»f  ago  not  under  the  law  guilty 
of  felony,  are  entitled  to  the  l)enetits  of  chapter  481>,  Laws  of 
11)09. 

(See  opinion  June  2,  1910.) 

STATE  OF  XEW  YORK. 

Attorn ey-Gexekal's  Offick, 

Albany,  June  IC,  1910. 

Hon.  (\)KNEMrs  V.  Collins,  ^"^nperinfendent  of  State  Prisons. 
Alhnnij,  N.  Y.: 

Dear  Sir. —  Suj)])leniental  to  the  opinion  sent  you  under  date  oi 
the  2d  instant  in  r<»ply  to  your  letter  to  me  of  the  24th  idtimo. 
relative  to  the  rights  of  prisoners  to  the  benefits  of  chapter  4:Si» 
of  the  Laws  of  1909,  who,  as  minors,  have  been  previously  con- 
victed of  felony,  I  wish  to  call  att(»nti<m  to  the  fact  that  in  190I» 
it  was  ])rovide(l  by  section  2180  of  the  Penal  Law  that 

**A  child  of  more  than  seven  and  less  than  sixteen  years  of 
a^e,  who  shall  commit  any  act  or  omission  which,  if  com- 
mitted by  an  adult,  would  be  a  crime  not  punishable  by  death 
or  life  imprisonnu»nt,  shall  not  be  deemed  guilty  of  any  crinu' 
but  of  juvenile  delincpiency  only." 

yor  several  years  previous  thereto  section  099  of  the  Penal 
Code  provided: 

'^  The  commission  by  a  child  under  the  age  of  sixtt^ii 
years,  of  a  crime,  not  capital  or  ])unishable  by  life  impris^m- 
ment,  which,  if  committed  by  an  adult,  would  be  a  felony, 
renders  such  child  guilty  of  a  misdemeanor  only." 

Hence,  under  such  enactments  no  offense  committed  by  a  ehilJ 
under  sixteen  years  of  age  is  a  felony  or  a  crime  punishable  by 
imprisonment  in  a  State  prison  unless  it  be  a  capital  crime  or  one 
jHinishable  by  life  imprisonment. 
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In  acting  under  the  opinion  referred  to,  these  provisions  should 
be  kept  in  mind,  and  such  persons  under  sixteen  years  of  age,  not 
convicted  of  a  capital  crime  or  a  crime  punishable  by  life  imprison- 
ment, are  not,  under  the  law,  guilty  of  a  felony  and  hence  are 
entitled  to  the  benefits  of  chapter  489  above  referred  to. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


Penal  Code  —  Section  2193  —  Prisoners  —  Illegal  Sentence, 

Authority  of  court  to  issue  order  directing  agent  or  warden  to 
deliver  prisoner  to  sheriff  for  pupose  of  re-sentence. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  June  20,  1910. 

Hon.  0.  V.  Coi-LiNs,  Superintendent  of  State  Prisons,  Alhany, 
N.  Y.: 

Dear  Sir. —  By  your  favor  of  March  21,  1910,  I  am  asked  for 
my  opinion  as  to  the  authority  of  a  court  to  issue  an  order  upon 
its  own  motion  directing  the  agent  and  warden  to  deliver  a 
prisoner,  illegally  sentenced,  to  the  sheriff  of  the  county  where 
sentenced  for  the  purpose  of  having  said  prisoner  returned  to  the 
court  for  re-sentence. 

Authority  for  the  return  of  prisoners  illegally  sentenced  in 
ros])cct  to  the  time  of  year  when  sentence  shall  expire,  is  found  in 
the  latter  part  of  section  2193  of  the  Penal  Law  and  reads  as 
follows : 

''  The  officers  of  every  prison  or  penitentiary  are  hereby 
expressly  prohibited  from  taking  into  their  custody  any  con- 
vict sentenced  in  violation  of  the  provisions  of  this  section, 
and  any  convict  so  illegally  sentenced  shall  be  returned  by  the 
sheriff  of  the  county  where  the  conviction  was  had  to  the  court 
to  be  re-sentenced  in  conformity  to  the  provisions  of  this 
section.    Provided  that  if  it  shall  appear  to  the  officers  of  any 
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|)ri>uii  or  jK'iiitcntiary  at  the  tiiiio  it  is  sought  to  incarcerate  a 
convict  therein  that  the  conrt  which  imposed  the  s(»ntence  ha< 
adjourned,  th(»n  it  shall  be  lawfnl  for  said  officers  to  rei*eive 
said  convict  and  hold  him  in  their  cnstody  until  he  can  Ik' 
re-s<»ntcnced  as  h(Tein  jirovidcMl,  and  the  second  re-sentemv 
shall  he  deemcMl  to  have  hegun  on  the  date  of  the  convict's 
rece])titm  nndcT  his  first  sentence.  The  officers  of  any  prison 
or  penitentiary  shall,  in  the  case  of  a  convict  so  illegally 
sentenced  to  imprisonment  therein,  immediately  notify  the 
conrt  of  their  action." 

beginning  with  a  line  c»f  Knglish  cases,  it  has  been  held  gen- 
erally that  criminal  courts  have  power  over  their  own  records  and 
judgments  which  may  be  <'xercised  in  certain  cases  and  to  a  certain 
extent.     In  People  v.  Triud)le,  00  Ilnn,  .3<U,  it  is  held  that 

^*A  court  which  has  }>rononnced  a  sentence  which  violate."^ 
section  (>J)T  of  the  IVnal  (^ode,  has  power  to  correi*t  the 
sentence  on  its  own  motion  and  at  the  same  term." 

In  Miller  v.  Finkle,  1  Park.  Cr.  Kep.,  at  page  *]7(>,  it  is  said. 

^'  The  courts  cannot  forgive  or  remit  or  absolve,  from  the 
consetjuences  of  a  criniinal  judgment,,  but  they  may  see  that 
the  judgment  itself  is  in  c(mformi ty  to  law.    *    *    * 

'"'  If  by  inadvei'tence  in  ))ronouncing  a  sentence,  a  require^ 
nieJit  of  the  statute  has  been  overlooked,  it  may  be  corrected 
by  the  sam<»  tribunal  before  further  action  is  taken. 

**  I  think  it  is  a  saf(»  rule  to  lay  down  that  the  court  of 
criminal  jurisdiction  may  vacate  or  modify  a  judgment  at 
the  same  term  at  which  it  is  pronounced." 

It  would  seem  that  a  ])ortiou  of  section  211)*]  of  the  Penal  Vodv 
quoted  above  goes  a  step  farther  than  this  in  j)roviding  that 

**  rf  it  shall  a])i)ear  to  the  officers  of  any  prison  or  peni- 
tentiary at  the  time  it  is  sought  to  incarcerate  a  convict 
therein  that  the  court  which  im])osed  the  sentence  has  ad- 
journed, then  it  shall  be  lawful  for  said  officers  to  receive  said 
convict  and  h(dd  him  in  their  custody  until  he  can  be  rc^ 
sentenced  as  herein  provided." 
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111  my  judgiiunit,  section  211)8  is  ample  authority  for  the  court 
to  issue  an  order  upon  its  own  motion  directing  the  agent  and 
warden  to  deliver  a  prisoner  illegally  sentenced  to  the  sheriff  of 
the  county  where  sentenced  for  the  ])urpose  of  having  said  prisoner 
returned  to  the  court  for  re-sentence. 

Yours  respectfully, 

EDWAKD  Tl.  O'MALLEY, 

Aftornnj-drncrah 


P  riso  ners  —  Fa  roles. 

Case  of  one  ( 'harles  E.  Leavitt,  punishable  by  imprisonment  in 
State's  prison,  ineligible  to  parole. 

(See  opinion  July  7,  11)00.) 
STATE  OF  NEW  YORK. 

A TTOK X K Y-G E N  ERA l/s   O FFIC E, 

Albany,  June  :K),  1010. 
Hon.  (\  Y.  CoiJ.ixs,  Supcvinioidcnt  of  Slalr  Prisons,  Albany, 

Dear  Sir. —  I  have  your  favor  of  June  27,  1010,  in  which  you 
ask  for  my  oinnion  as  to  whether  Charles  E.  Leavitt  is  entitled 
to  tlu*  benefits  of  cha])ter  40  of  the  La\vs  of  1000. 

In  n^ply  T  would  beg  to  refer  you  to  the  o})ini(m  rendered  to  you 
oil  fluly  7,  1000,  in  the  case  of  James  H.  Kellogg.  Inasmuch  as 
the  oflF(nse  for  which  Leavitt  was  sentenced  in  the  United  States 
(^)urt  was  ])uuishable  by  imprisonment  in  a  state  prison  (see  sec- 
tions r)4S0,  r)r)41  and  5.") 4 2  of  the  Revised  Statutes  of  the  United 
States),  T  am  of  the  of)inioii  that  he  is  ineligible  for  parole. 
Yours  very  truly, 

EinVAi:!)  Jl.  O'ifALLEY, 

A/fornrj/-(fcnr.raL 
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Peual  Law  —  Sections  1SJ)7,  IJj;].")  —  Felonies. 
Penalty  for  carrving  dangerotis  weapons. 

STATK  OF  XEW  YORK. 

Attorxey-Generai/s  Office, 

Amjaxy,  AufjHsf  11,  1010. 

Ifon.  i\  V.  (\)i.LiNs,  Superinienflenf  Sfate  Prisons  Depaviment, 
AJhany,  X,  Y.: 

Dear  Sir. —  Your  favor  of  August  10th  received,  in  which  you 
ask  for  an  opinion  **  as  to  what  is  the  maximum  penalty  for  crim- 
inally carrying  a  weapon." 

I  assuuK*  you  have  reference  to  the  oflFense  of  carrying  and  use 
of  dangerous  weapons  as  provid(»d  by  the  first  paragraph  of  station 
1S!)7  of  the  Penal  Law,  which  reads:  ' 

"A  person  who  attempts  to  use  against  another,  or  who 
carries,  or  poss(»sses  any  instrument  or  weapon  of  the  kind 
commonly  known  as  a  slung-shot,  billy,  sandclub  or  metal 
knuckles,  or  who  with  intern t  to  use  the  same  against  another, 
carries  or  possesses  a  dagger,  dirk  or  dangerous  knife  is  guilty 
of  a  felony." 

Your  attention  is  also  called  to  section  lOJlf)  of  the  same  law. 
which  provides  the  punishment  of  felcmies  when  not  otherwise 
fixed  by  statute  and  reads: 

"A  person  convicted  of  a  crime  declared  to  be  a  felony  for 
Avhich  no  other  punishment  is  specially  prescribed  by  this 
cha])ter,  or  by  any  other  statutory  provision  in  force  at  the 
time  of  the  conviction  and  sentence,  is  punishable  by  imprisim- 
ment  for  not  more  than  seven  years,  or  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  both." 

There  does  not  seem  to  be  any  specially  prescribed  statutory 
punishment  of  the  felony  mentioned  in  section  1897,  referred  to, 
other  than  that  prescribed  by  section  1035  ;  therefore,  the  maximum 


Digitized  by  VjOOQiC 


Report  of  the  Attorney-General.  007 

punishment  of  such  offenses  would  be  imprisonment  for  not  more 
than  seven  years,  or  by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  both. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

AHomey-QeneraL 


Pvmmers  —  Parole fi  —  Imletenninafe  Sentence, 

Case  of  Alfred  J.  Walker.     Term  "  maximum  penalty  "  does  not 

include  fine.     Prisoner  subject  to  parole. 

STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  September  9,  1910. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.  r.; 

Dear  Sir. —  Your  favors  of  August  24  and  September  10,  1910, 
were  duly  received. 

You  ask  for  a  construction  of  the  provisions  of  chapter  G(>9  o£ 
the  Laws  of  1900  and  state  the  following  facts:  Alfred  J.  Walker 
w^as  sentenced  March  3,  1908,  for  the  crime  of  criminally  receiv- 
ing stolen  jiroperty,  under  an  indeterminate  sentence,  the  minimum 
lerm  of  which  was  three  years  and  four  months  and  the  maximum 
four  years  and  four  months.     He  was  never  before  convicted. 

(chapter  0(19  of  the  Laws  of  1910  and  secti(m  211-a  of  the  present 
law  provide: 

"  Section  211-a.  Parole  of  certatn  tndeterminates. — 
Each  person  confined  in  a  state  prison  who  has  never  before 
been  convicted  of  a  crime  punishable  by  imprisonment  in  a 
state  prison,  having  an  indeterminate  sentence  whose  mini- 
mum, unless  fixed  by  law,  is  more  than  one-half  of  the  maxi- 
mum penalty  prescribed  by  law  for  the  crime  of  which  he  was 
convicted,  or  who  may  hereafter  receive  such  sentence,  shall, 
when  he  has  served  a  i)eri()d  of  time  equal  to  one-half  the 
maximum  peiudty  prescribed  by  law  for  the  crime  of  wdiicb 
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he  was  cDiivictetl,  1k»  subject  to  the  jnrisdietion  of  the  lM)ar(l 
of  parole  for  state  jirisons  and  said  hoard  shall  have  the  saim» 
authority  as  to  the  parole  and  discharge  of  such  prisoner  that 
it  wouhl  have  had  if  the  niiuiunun  sentence  imposed  bv  th*.* 
court  had  been  for  a  period  ei\m\\  to  one-half  the  niaxininm 
penaltv  pr<'scrib<Ml  by  law  for  the  offense  of  which  he  was  con- 
victed, but  no  |H*rson  shall  be  parol<»d  who  has  served  Ic^^- 
than  one  y(»ar/' 

Section  1;{()S  of  the  Penal  Law  fixes  the  ])enalty  for  reoeiviiiir 
stolen  ))ropcrty  by  imprisonment  in  the  state  ]>rison  for  not  more 
than  five  years,  or  in  a  ciumty  jail  for  not  more  than  six  months 
or  by  a  tine  of  not  more  than  two  hundred  dollars,  or  by  Iwith 
such  fiiu'  and  in»))risonment. 

Section  4^4  of  the  ("imIc  <if  (^riminal  Procedure  provides  that 
"  A  judijuient  that  the  defen<lant  )>ay  a  line  may  also  dirtK^t  that 
he  be  imprisoncil  until  the  tine  be  satisfied,  specifyinir  the  extent 
of  the  imprisoiunent,  which  cannot  exceed  one  <lay  for  every  dollar 
of  the  fine/' 

T1h»  (picstion  aske<l  by  you  is  whether  the  maximum  |)enalty  a> 
used  in  this  section  includ(»s  both  imprisonment  and  tine.  I  am 
of  ojunion  that  the  use  of  this  term  ''  maximum  penalty  "  in  the 
above  section  was  intended  to  ai)ply  to  the  maximum  term  of  ini- 
])risonnu'nt  in  state's  prison  and  not  to  include  the  fine,  and  that 
the  prisoner  wm)u1(I  be  subject  to  parole  after  ha  vine:  >^crved  two 
years  and  six  months. 

"J'his  opinion  is  confined  to  the  particular  facts  in  this  case,  a- 
a  different  situation  might  arise  where  a  fine  was  actually  impos(Ml. 
Very  truly  yours, 

'   EDWAKD  R.  O'MALLEY, 

Aftorncy-GoieraL 
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Prisoners  —  Senlenccs. 
C'onimitiiient  of  Antonio  Craranino,  whether  .sentence  is  illei2:al. 


•^G*" 


STATE  OF  NEW  YORK. 

Attor>'ey-Gkxkual's  Offic?:, 

At.ua NY,  Septcmhcr  10,  1910. 

Hon.   0.   V.   Colli NH,   Superintendent   New   Tori'  State  Prison 
Department,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  the  receii)t  of  yonr  favor  of  Jnly 
nth  with  inclosnres,  viz:  Conannnication  from  Frank  V.  Colc; 
agent  and  warden  of  (Clinton  j)rison,  addressed  to  yon,  and  a  coi)y 
of  the  eonnnitnient  of  Antonio  Craranino  to  that  prison. 

Mr,  Cole  in  his  letter  says: 

"  I  am  sending  yon  co])y  of  commitment  in  the  case  of 
Xo.  84r)7  Antonio  Craranino.  The  qnestion  with  me  is 
whether  this  man  has  not  received  an  illegal  sentence.  If  he 
was  tried  he  conhl  be  tried  on  oidy  one  charge  and  sentenced 
to  five  years  the  maximnm  either  for  hnrglary,  third,  or  grand 
larceny,  second.  At  least  this  is  my  o])ini(m  of  the  case. 
Will  yon  jdease  snhmit  the  matter  for  decision  by  the  Attor- 
ney-General ?  " 

Yon  ask  in  yonr  letter  for  an  opinion  in  relation  to  the  matter 
r(»ferred  to  by  ifr.  (^ole. 

I  assnme  from  the  commitment  that  the  conviction  of  Craranino 
was  obtained  nnder  an  indictment  containing  two  connts  —  one  for 
bnrglary,  third  degree,  the  other  for  grand  larceny,  second  degree — 
both  arising  ont  of  the  same  transaction,  the  jnry  retnrning  a 
general  verdict  of  gnilty  npon  the  whole  indictment,  and  there- 
npon  the  conrt  im])ose(l  a  sentence  of  not  less  than  five  years  and 
six  months  or  not  more  than  seven  years  and  six  months; 

The  convicticm  occnrred  while  the  Peiial  Code  was  in  effect. 

Section  .")()()  of  the  Penal  Code  provides! 

**  A  person,  who,  having  entered  a  bnilding  nnder  snch  cir- 
cnmstanc(\s  as  to  constitnte  a  bnrglary  in  any  degree,  commits 
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any  crime  therein,  is  punishable  therefor,  as  well  as  for  the 
burglary;  and  may  be  prosecuted  for  each  crime,  separately, 
or  in  the  same  indictment/' 

I  think  that  under  this  section,  Craranino  was  proi)erly  in- 
dicted, tried  and  convictcxl  for  both  offenses  and  can  be  punisheil 
for  each. 

This  section  was  under  consideration  in  People  ex  rel.  Dawkins 
V.  Frost,  r>S  Misc.  (US,  in  which  Crane,  J.,  having  it  in  mind,  said: 

"  But  yet  the  wliole  matter  of  procedure  is  within  the  power 
of  the  legislature  to  regulate,  so  long  as  the  defendant  is  not 
deprived  of  any  of  his  constitutional  privileges;  and  the 
procedure  upon  the  charges  of  larceny  and  burglary  has  been 
specially  provided  for,  so  that  these  may  be  united  in  the  one 
indictment,  tried  together,  and  the  defendant,  if  he  be  found 
guilty  of  both,  punished  for  each  separately." 

The  maximum  punishment  for  each  of  these  offenses  is  imprison- 
ment in  the  state's  prison  not  exceeding  five  years  (sections  507- 
thH  of  the  Penal  Code) ;  therefore,  if  the  judgment  was  intended 
as  punishment  for  both  offenses,  which  I  think  must  be  presumed 
from  the  circumstances  and  the  commitment,  it  did  not  exceed 
the  punishment  prescribed  by  law  for  both  offenses  when  com- 
bined in  one  judgment  or  sentence. 

It  may  be  that  a  separate  judgment  should  have  been  entered 
and  a  separate  sentence  imposed  for  each  offense;  the  second  sen- 
tence to  commence  at  the  expiration  of  the  first,  in  pursuance  of 
section  004  of  the  Penal  Code.  Notwithstanding,  however,  the 
judgment  as  entered  is  still  valid  and  he  would  not  be  entitled  to 
be  discharged. 

Yours  very  truly, 

EDWARD  K.  O'AIALLEY, 

Attorney-General. 
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State  Institutions  —  Matteawdn  State  Hospital 
Authority  of  justice  of  the  peace  to  visit  and  investigate  treat- 
ment of  insane  patients  with  a  view  to  criminal  prosecution 
of  the  attendants. 

(See  section  G08,  Code  of  Criminal  Procedure;  rule  27  Lunacy 

Commission). 

STATE  OF  XKW  YOKK. 

Attorney-General's  Office, 

,       Albany,  October  23,  11)10. 

Hon.  C.  V.  Collins,  Superintendent  of  Prisons,  Albany,  N,  Y.: 

Dear  Sir. —  I  am  in  receii)t  of  your  communication  of  October 
20,  1010,  requesting  my  opinion  relating  to  certain  matters  set 
forth  in  a  letter  of  Dr.  Lamb,  superintendent  of  Matteawan  State 
Hospital,  and  of  date  October  17,  1910,  which  you  inclosed. 

It  api)ears  from  Dr.  Lamb's  letter  that  a  justice  of  the  peace, 
one  Sherwood  Phillips,  accompanied  by  counsel,  appeared  at  his 
institution  and  asked  to  interview  patients  in  regard  to  the  treat- 
ment of  certain  patients  by  an  attendant  named  McDonald.  The 
])urpose  of  the  magistrate  and  his  counsel  according  to  a  letter  of 
his  counsel  to  Dr.  Lamb  was  "  not  to  investigate  treatment  of  • 
patients  but  to  prosecute  criminally  McDonald."  It  is  further 
stated  in  the  counsel's  letter  that  "  he  (the  magistrate)  is  com- 
pelled on  the  information  laid  before  him  to  make  this  examination 
of  witnesses  and  make  a  determination  as  to  whether  a  crime  has 
been  coumiitted  or  not."  It  appears  that  Dr.  Lamb  refused  such 
interviews,  holding,  as  he  states  in  his  letter,  "  that  inasmuch  as 
the  original  charge  was  made  by  a  lunatic,  without  substantiation, 
and  that  all  these  lunatics  are  under  my  especial  care  and  treat- 
ment, that  a  local  peace  officer  has  no  jurisdiction  over  them  at  all 
and  that  he  cannot  make  any  inquiry  therein." 

In  my  judgment  this  position  of  Dr.  Lamb  is  not  tenable.  It 
is  true  that  a  justice  of  the  peace  has  no  visitorial  power  over  a 
State  institution,  but  on  the  other  hand  he  has  undou})ted  power 
to  inquire  into  crimes  committed  within  his  criminal  jurisdiction 
whether  within  a  State  institution  or  whether  committed  bv  an 
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('inj)loV('t'  or  iiiimito  of  such  institution.  However,  he  cannot  exer- 
cise under  the  f^niM*  of  his  eriniinal  jurisdiction  visitorial  jKiwers 
hnt  must  follow,  inasmuch  as  his  juris<licti*m  is  statutory,  the  due 
procedure  laid  down  in  our  Code  of  Oiminal  Procc^Iure. 

The  proceed iusr  of  the  j\istice  under  consideration  is  to  deter- 
niini'  whether  a  crime  has  he(»n  eommilte<l.  Such  a  pr(K.*eediug  in 
order  to  he  valid  must  comply  with  certain  well  defined  recpiirc- 
ments.  These  rei[uirements  are  well  summarized  in  the  head  note 
of  the  case  of  People  ex  nd.  Livingston  v.  Wyatt,  180  X.  Y.  :]8^5, 
as  follows: 

**  An  information  sutticieut  to  authorize  a  magistrate  t<» 
.  i^sue  a  suhpoena  for  the  i)urpose  of  invest ipitiuij^  whether  a 
crime  has  been  committed  must  he  sw(>rn  to  and  cannot  re>t 
wholly  on  information  and  belief.  Facts  enou*rh  must  he 
stated  to  show  that  the  comjdainant  is  acting  in  good  faith, 
and  that  he  has  reasonable  grounds  to  believe  that  a  crime 
has  been  couimitted  by  some  person  named  or  described.  The 
law  does  not  permit  an  inquiry  based  upcm  hearsay  and  the 
mere  chance  that  some  crime  may  be  discovered,  and  a  magis- 
trate acts  without  jurisdiction  upon  an  infonnaticm  of  thai 
character.'* 

Assuming  that  the  proceeding  under  consideration  is  valid  and 
conijdies  with  the  above  retpiireme'uts,  yet  the  justice  of  the  peace 
has  no  more  power  or  privilege  to  see  patients  or  inmates  of  Mat- 
teawan  than  any  other  visitor.  However,  under  section  <)08  of  the 
('(mIc  of  Criminal  Procedure  he  may  issue  subpoenas  in  such  pro- 
ceeding for  witnesses  within  the  State  either  on  behalf  of  the  people 
or  of  th(^  defendant.  The  fact  that  such  witnesses  may  be  inmates 
of  Afatteawan  does  not  deprive*  the  magistrate  of  this  j)ower  of 
subpo(»nai ug  them,  except  that  such  subpoenas  must  be  served  in 
accordance  with  rule  27  of  the  Connnission  of  Lunacy  in  relation 
to  the  service  (►f  legal  ])rocess  on  patients  of  State  institutions. 
This  rule  j)rovi<Ies  that  the  su])erintendeut  in  charge  of  an  insti- 
tution for  the  care  and  treatnumt  of  the  insane  ''  is  not  to  permit 
the  service  of  any  legal  process  *  '^  *  except  upon  the  order 
of  a  judg(»  of  a  court  of  record,  which  shows  that  the  judge  had 
notice  of  the  fact  that  the  person  sought  to  be  served  was  at  the 
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date  of  the  order  an  inmate  of  such  institution."  The  commis- 
sion has  jurisdiction  over  ilatteawan  and  their  rule  was  adopted 
by  virtue  of  the  powers  lodged  in  them  by  the  Insanity  Law,  and 
in  my  judgment  is  a  vital  exercivse  of  their  rule-making  power 
required  by  the  welfare  of  the  institutions  under  their  jurisdiction. 
Where,  therefore,  a  proper  order  accompanies  a  subpoena  such  in- 
mate would  have  to  be  produced  in  court,  unless,  of  course,  the 
condition  of  the  patient  were  such  that  the  subpoena  could  not  be 
complied  with. 

Very  truly, 

EDWARD  1{.  OWFALLEV, 

A  Itorneij'GcncraL 


Prisoners  —  Indelerminatc  Sentence  ^—  Paroles. 

("ase   of   Louis  de    H(»auval    under   two   indeterminate   sentences, 
parolable  ,when  he  has  served  two  minimum  sentences. 

STATE  OF  NEW  YORK. 

Attorney-Gexerai/s  Offite, 

Albany,  Noveniher  19,  1J)10. 

]Ion.  C.   V.  Collins,  Snperiniendent  of  Slate  Prisons,  Allmnif, 
N.  Y.: 

Dear  Sir. —  By  your  favor  of  September  Oth,  T  am  informed 
that  one  Louis  de  Beauval  is  confined  under  two  indeterminate 
?(»ntence8,  the  first  for  not  less  than  three  years  and  six  months 
nor  more  than  four  years  and  nine  months  and  the  second  for  not 
less  than  three  years  nor  over  five  years,  and  you  ask  for  my 
opinion  as  to  when  he  will  be  parolable. 

Tt  is  ])rovided  by  section  2189  of  the  Penal  Law  (formerly 
Penal  (\)de,  08T-a)  that  a  person  nerer  before  eonricted  of  a  cihne 
punishable  1)1/  imprisonment  in  a  state  j)riso)i,  can  be  sentenced  to 
prison  under  an  indeterminate  sentence,  and  by  article  S  of  the 
Prison  Law  it  is  provided  that  every  ])erson  who  has  never  before 
been  convicted  of  a  crime  ])unishable  by  im])risoument  in  a  state 
prison  can  be  paroled,  and  by  chapter  ()()9,    I^aws   1910,  a  nn^' 
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H'ction  has  Im'cii  a(l<lo<l  to  the  Penal  Law  and  numbered  211-a, 
providiii^r  that  in  all  eases  of  first  eonvietion,  unless  the  minimum 
sentenee  is  fixed  by  law,  the  i)risoner  shall  be  subject  to  the  juris- 
diction of  the  Hoard  of  Parole  after  he  has  served  one-half  of  the 
niaximum  sentenee  imposed  bv  the  court,  whether  the  minimum 
sentenee  exceeds  one-half  of  the  maximum  sentence  or  not. 

It  in  very  evident  that  the  Legislature  intended  that  no  prisoners 
slioidd  1h»  entitled  to  parole  except  those  serving  a  first  sentence 
in  a  state*  prison,  and  that  indeterminate  sentences  should  only  be 
made  in  such  cases.  It  was  held,  however,  in  People  ex  rel. 
Dawkins  v.  Frost,  12J)  App.  Div.  498,  that  indeterminate  sentence> 
could  1k»  imj)osed  ajraiiist  a  prisoner  convicted  of  the  two  oflFenses 
of  burglary  an<l  grand  larceny  charged  in  the  same  indictment,  ami 
growing  out  of  the  same  transaction,  and  following  this  decision 
and  assuming  that  the  ])risoner  de  Beuval  was  sentenced  at  the 
same  time  for  two  offenses  growing  out  of  the  same  transaction,  I 
must  advise  you  that  he  will  be  parolable  when  he  has  served  thi- 
two  minimum  sentences. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-Gene  raL 


PrhiHi  Lfur — ^vrilon  24'>  —  Prisoners — Coinmidation  of 

Sentence. 

Person  convicted  of  criuu*  after  discharge  from  pris<m  because  of 
commutation  earned  by  him,  shall  serve  out  such  forfeited 
commutation  upon  his  return  to  prison  after  a  subsequent 
sentence. 

STATE  OF  ^'EW  YORK. 

Attorney-General's  Office,' 

Albany,  December  5,  11)10. 

lion.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
A',  y.; 
Dear  Sir.- — V>y  your  favor  of  April  25,  1910,  I  am  informed 
that  a  i)rison(»r  sentenced  to  a  four  years  imprisonment,  earned  and 
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iTcoiviMl  coimnntation  of  one  year,  and  was  released  at  the  expira- 
tion of  three  years  of  imprisonment ;  that  the  same  prisoner  was 
convicted  of  another  crime  within  a  year  after  his  first  discharge, 
and  was  again  sentenced  to  imprisonment  for  fonr  years;  that  he 
again  earned  a  year's  commutation,  and  after  he  had  served  three 
years  of  his  second  sentence,  he  was  continued  in  prison  for  another 
year  in  addition  for  the  year's  commutation  upon  his  first  sentence 
which  he  had  forfeited  by  being  convicted  of  the  second  offense, 
and  thus  serves  four  years  during  his  second  imprisonment;  that 
within  one  year  after  his  second  discharge  he  is  again  convicted 
and  sentenced  to  state  prison ;  and  the  question  is  now  asked  "  must 
he  serve  the  one  year  commutation  allowed  on  his  second  sentence, 
or  will  the  fact  that  his  third  sentence  was  not  imposed  until  after 
the  date  of  the  expiration  of  the  full  term  for  which  he  was  sen- 
tenced (the  second  time)  relieve  him  from  that  penalty." 

It. is  very  clear  that  the  Legislature  intended  by  the  provisions 
of  section  243  of  the  Prison  Law,  that  if  a  person  was  convicted  of 
a  crime  within  the  i)eriod  in  which  he  is  relieved  from  imprison- 
ment on  account  of  commutation  earned  by  him,  that  he  shall  be 
required  to  serve  out  such  forfeited  commutation  upon  his  return 
under  a  subsequent  sentence,  in  addition  to  the  term  of  such  sub- 
sequent sentence,  and  inasmuch  as  the  prisoner  referred  to  in  the 
above  proposition  committed  a  third  offense  within  the  time 
allowed  him  for  commutation  on  his  second  term  he  is  squarely 
within  spirit  of  the  act  if  not  within  the  letter  thereof,  and  that 
he  should  be  required  to  serve  out  the  commutation  which  he  was 
accorded  at  the  expiration  of  his  second  term,  a'nd  which  he  for- 
feited by  the  commission  of  a  crime  while  he  was  still  within  his 
commutation  period. 

It  is  more  than  probable  that  the  Legislature  did  not  have  in 
mind  a  case  exactly  like  the  one  instanced  by  you,  and  the  language 
used  in  the  statute  is  somewhat  ambiguous  when  ai)plied  to  the 
conditions  named  in  your  letter,  but  to  adopt  a  construction  thai 
he  is  not  liable  to  serve  out  the  forfeited  commutation  at  the 
ex])iration  of  his  third  term  simply  because  he  had  served  the  full 
four  years,  one  y(»ar  of  which  was  served  as  forfeited  commutation, 
would  be  doing  violence  to  the  very  purposes  of  the  act,  and  relieve 
the  prisoner  of  a  portion  of  his  punishment  through  a  technicality, 
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that  it  was  the  plain  intent  of  the  Ix»^islatiire  that  he  shoiiKl  endure 
(ui  aeeinint  of  his  eonnnission  of  another  offense  while  he  is  receiv- 
ing the  U'netit  of  the  law's  favor. 

The  ehanps  made  hv  ehaptir  4(>.*5  of  the  Laws  of  lt>l()  pn>vide 
that  such  forfeit4'd  eonnnntation  shall  Ik»  worked  ont  lK*fore  the 
heirinnin^  of  the  serviee  of  sneh  new  sentenee,  which  will  do  awav 
with  all  donbt  in  the  fntnre,  and  seems  to  he  along  the  line  of  thi^ 
opinion. 

r  therefore  advise  you  that  the  prisoner  referred  to  in  your 
letter  should  he  reijuircMl  to  MTve  the  on(»  year's  eoninuitati<»ii 
allowe«l  on  his  second  <enteiu'e,  in  athlitiim  t(»  the  sentence  innx»KMl 
for  the  third  offense. 

Yours  truly, 

EDWAIil)  K.  O'MALLEV, 

Attorney-Gene  ml. 


Prison  Lair  —  State  I'risons, 
Scale  of  waires  of  guards  at  Dannemora  and  Matteawan.  Previous 
service  as  attendant  not  to  count,  the  latter  being  in  the  nmi- 
competitive  class,  and  under  ])rovisions  of  the  Insanity  Law, 
while  the  position  of  guard  is  in  the  comp(»titive  class  ami 
ccuucs  under  the  provisions  of  the  Prison  Law. 

STATK  OK  XKW  YORK. 

Attokxkv-Gkxkkal's  Offk^e, 

Albany,  l)eeemher  10,  \\)W. 

Jl(»n.  (\   V.  Collins,  ^^iijfenntendent  of  State  Primn.s,  Atl/any, 
X,  v.: 
J)ear  Sir. —  I  am  in  receipt  of  your  favor  of  Xovember  2ntli,  iu 
which  you  say : 

"  Referring  to  section  114  of  the  Prison  Law  (chapter  47, 
Laws  of  1!)()10,  Warden  C<)le  of  Olinton  prison  asks  for  aii 
o|)iuinu  as  to  whether  or  not  iu  fixing  the  graduated  scale  of 
gUiU'ds'  wnges,  he  sliould  take  into  account  time  served  by 
sucli  guards  as  attendants  at  Dannemora  or  ifatteawan  State 
lIos])ita]s.  Several  men  who  have  been  attendants  at  Pan- 
ncmora  State  Hospital  fur  a  longer  or  shorter  i)eriod  have 
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from  time  to  time  taken  the  civil  service  examination  for 
prison  guards  and  have  been  appointed  at  Clinton  prison, 
and  the  warden  is  in  doubt  as  to  what  action  to  take  relative 
to  fixing  their  salaries." 

Section  114  referred  to,  in  so  far  as  is  material  to  your  question, 
reads  as  follows: 

"'  Officers  designated  as  keepers  prior  to  June  1,  1904,  shall 
be  classified  as  guards.  The  several  guards  shall  be  paid  only 
for  services  actually  rendered',  and  their  annual  compensation 
.  shall  be  subject  to  pro  rata  deduction  for  time  not  served. 
The  compensation  of  guards  appointed  after  said  date,  shall 
be  as  follows :  For  the  first  year's  service,  six  hundred  sixty 
dollars;  for  the  second  year's  service,  seven  hundred  forty 
dollars;  for  the  third  year's  service,  eight  hundred  twenty 
dollars;  for  the  fcmrth  year's  service,  and  thereafter,  nine 
hundred  dollars.  The  annual  compensation  of  guards  in  ser- 
vice on  said  date  shall  be  for  services  thereafter  rendered,  as 
follows:  To  those  serving  their  first  year  as  prison  officers, 
seven  hundred  eighty  dollars;  to  those  serving  their  second 
year  as  prison  officers,  eight  hundred  twenty  dollars;  to  those 
serving  their  third  year  as  priscm  officers,  eight  hundred  sixty 
dollars;  to  those  who  have  served  three  or  more  years  as 
prison  officers,  nine  hundred  dollars." 

The  attendants  at  ifatteawan  and  Danneriiora  State  Hospitals 
are  api)ointed  by  the  medical  superintendents  thereof,  each  making 
the  appointments  for  his  respective  hospital  and  fixing  the  com- 
])ensation  that  such  attendant  shall  receive  with  the  approval  of 
the  Superintendent  of  State  Priscms. 

Gnards,  ])ursuant  to  the  (^ivil  Service  Law,  are  in  the  com- 
petitive class  and  attendants  are  in  the  noncompetitive  class.  The 
services  of  a  guard  and  those  of  an  attendant  are  methodically 
different  and  performed  under  different  circumstances  and  in  dif- 
fer(»nt  institutions  which  are  governed  by  separate  statutes,  one 
by  the  Prison  Law  and  tho  other  by  the  Insanity  Law.  The  com- 
pensatitm  of  a  giuird  is  made  dependent  upon  the  length  of  time 
of  service,  and  that  of  an  attendant  is  not ;  therefore,  by  reason  of 
these  unrelated  conditions  and  circumstances,  under  which  the 
services  of  a  gnard  and  those  of  an  attendant  are  rendered,  there 
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woiilil  seem  to  1)0  no  analogy  lH»t\v(M'n  the  two  ]>ositioiis  in  so  far 
as  the  aj)j)lication  of  the  stattito  in  (|ii(»stion  niip:ht  be  concerned. 
Hy  the  lanpiage  of  the  statute  it  is  confined  to  the  services  of  a 
irnard  as  sneh,  an<l  it  wonhl  re<piire  a  strained  construction  to 
make  it  applieahh*  to  the  ])revio\is  service  of  a  person  while  an 
attendant  fixin<2:  his  conij)ensation  as  a  pnanl. 

I  an],  therefore,  of  the  oj)inion  that  in  fixing  the  compensation 
of  a  «:nard,  j)ursnant  to  section  114  of  the  Prison  Law,  his  previou> 
services  while  an  attendant  at  Mat  tea  wan  or  Dannemora  State 
Ilosjiitals  should  not  he  taken  into  consideration. 
Yours  very  truly, 

EDWAUI)  K.  O'MALLF.Y, 

A  Home  ij'G  cue  rah 


OPINIONS    RENDERED    THE    STATE   SUPERINTEND- 
ENT  OF  PUBLIC  WORKS. 


IlKjInray  Law  —  Section  15  —  Consolidated  Canal  Lair  — 
Chapter  ^>  ---  Article  vS  —  State  Indian  Iieservations. 

Sup<»rvision  and  control  of  highways  and  bridges  constructed  hy 
State  on  Indian  Kescrvations,  is  vested  in  the  Highway  Com- 
mission, the  Snj)erintendent  of  Public  Works  having  super- 
vision only  where  such  highways  and  bridges  cross  canals. 
Provisions  of  article  S,  cha])ter  5,  Consolidated  Canal  Law, 
not  abrogate<l  by  the  Highway  Law. 

Sl'ATK  OF  XKW  YOKK. 

Attouxkv-Gknkuai/s  Offick, 

Albany,  Juno  20,  1010. 

TTon.  FjtKDKKicK  (\  Stkvkxs,  Superintendent  of  Vnhlie  Worla, 
Alhnnij,  y,  Y,: 

Dejir  Sir. —  T  acknowledge  the  receipt  of  your  favor  of  April 
12,  1J)H),  in  which  you  state: 

*''  The  enactment  of  the  Highway  Law  and  the  creation  of 
the  Highway  Commission,  resulted  in  taking  from  the  Depart- 
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luent  of  Public  Works  certain  duties  which  the  Legislature 
by  special  approj)riatiou  had  formerly  coiiimitted  to  this  de- 
partment, such  as  the  repair  and  maintenance  of  roads  and 
bridges  on  Indian  highways.  My  understanding  is  that  this 
change  was  by  inference  rather  than  by  specific  provision,  the 
inference  being  based  on  the  fact  that  the  Highway  Law  gives 
the  Highway  Commission  supreme  power  in  the  matter  of 
the  care  and  maintenance  of  all  roads  and  bridges. 

"  In  view  of  the  construction  which  has  been  placed  upon 
this  matter,  I  would  be  glad  to  be  advised  by  you  what  in 
your  judgment  is  the  duty,  responsibility  and  authority  of 
the  Superintendent  of  Public  Works  so  far  as  relates  to  the 
maintenance  and  repair  of  bridges  on  highways  leading  over 
the  canals  and  various  feeders  of  the  State;  that  is  to  say, 
whether  the  responsibility  for  the  repair,  reconstruction  and 
maintenance  of  such  structures  is  still  in  the  hands  of  the 
Superintendent  of  Public  Works,  or  if  this,  too,  has  been 
transferred  to  the  hands  of  the  Highway  Commission." 

The  supervision  and  control  of  bridges  constructed  or  to  be  con- 
structed by  the  State  on  Indian  reservations  was  changed  from 
the  Superintendent  of  Public  Works  to  the  Highway  Commission 
by  the  last  sentence  of  section  157  of  the  Highway  Law,  which 
provides : 

^^  The  Commission  shall  have  exclusive  supervision  and 
control  of  all  bridges  constructed  or  to  be  constructed  by  the 
State  on  any  Indian  reservation  and  may  make  and  enforce 
such  reasonable  rules  and  regulations  concerning  their  use 
as  it  shall  deem  necessary." 

Also  see  chapter  4G  of  the  Laws  of  1010,  which  amends  the 
Highway  Law  by  adding  two  new  sections,  158  and  150,  which 
authorize  the  Highway  Commission  to  appoint  a  superintendent  of 
highways  in  each  Indian  reservation,  who  is  to  exercise  the  powers 
and  p(»rform  the  duties  imposed  upon  town  superintendents,  and 
also  provides  for  the  custody  and  expenditure  of  highway  money 
used  in  connection  therewith. 

Article  8  of  chapter  5  of  the  Consolidated  Laws  (Canal  Laws), 
formerly  article  7  of  chapter  «3.*]8  of  the  Laws  of  1804,  prescribes 
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tho  |M»\v<T>  uikI  duties  «>f  the  Sii|MTiiit<'iul('iit  (»f  PiiMie  Works  re- 
^ardiiijT  tli<'  contn)!,  ('on>trncli(»ii  an<l  imiiiitoiiHiuv  of  bridges  and 
hiirhwavs  roniHTtcd  with  the  operation  of  the  canals  of  the  State. 
In  niv  opinion  the  j)rovi'*ions  of  this  article  have  not  Invn  abn>gate<l 
hy  the  Ilii»h\vjn'  I.aw. 

Ue^peetfnllv  yonrs, 

KDWAKI)  U.  CVMALLEY, 

Aftonipy-iipnerah 


A  irn  I  Mir  -  -  Serf  ion  s-2  —  L  Irns  an  d  Mo)  ffjoffrs  on  T  ^esse  h. 

Interpretation  of  re<'ent  anu»iidnients  as  contained  in  chapter  IS- 
Laws  of  IIMU,  re^ardin^  liens  and  mortgagees  on  vessels  \\mh\ 
for  navigation  on  the  canals  an<l  waterways  of  the  State.  Fil- 
ing of  in  county  clerk*.s  office  and  office  of  Snperintendent  ef 
Public  Works.' 

STATK  OF  XKW  YORK. 

Attoknkv-Okxkral's  Offick, 

Albany,  July  12,  liUO. 

Hon.  Fim:iu:im<  K  (\  Stkvkxs,  Supvilnieudvnl  of  Puhllc  irori*?. 
Mhainj.  X.   )\: 

Dear  Sir.--  I  beg  to  acknowledge  the  receipt  of  your  eonnnnnica- 
tion  a.-king  my  advice  in  reference  to  the  recent  amendments  of 
tile  Lien  Law,  contained  in  chapter  ls2  of  the  Laws  of  1J>10. 

Heretofore  notices  of  liens  and  mortgages  on  certain  vessel? 
o])eratiiig  cm  State  canals  and  other  Avaters  were  filed  with  tho 
('oini)troller.  The*  amendment  to  the  law  provides  that  these  in- 
struments iKTcafter  be  filed,  not  with  the  ('om])troller,  but  in  tho 
oflice  of  th(»  Su]»erintendent  of  I^ublic  Works. 

Vou  ask  whcthcM'  a  co])v  of  a  notice  of  lien  or  chattel  mortgage 
should  be  acce])te(l  for  filing,  or  whether  ytni  should  retpiire  a 
(lu]>licate  original  or  ccrtifi(»d  co])y  of  the  instrument  to  Ik?  filed. 

Section  S2,  as  amended,  ])rovides  that  in  the  ease  of  a  lien  upon 
a  vessel  built,  used  or  fitted  for  navigation  of  any  of  the  canals  or 
bikes  of  the  State,  the  lienor  shall  immediately  after  filing  the 
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notice  (of  lien)  in  the  county  clerk's  office,  .iile  a  copy  thereof  in 
the  office  of  the  Superintendent  of  Public  Works  of  the  State,  dahj 
certified  by  the  county  clerk  in  whose  office  the  original  notice 
is  filed. 

It  is  clear  from  the  foregoing  that  in  the  case  of  a  notice  of  a 
lien,  a  co])v  certified  by  the  county  clerk  in  whose  office  the  original 
is  filed  must  be  presented  to  your  office  for  filing.  In  the  case  of 
a  chattel  mortgage,  however,  a*s  is  i)rovided  in  section  232  of  the 
Lien  Law,  it  is  sufficient  to  file  the  mortgage  or  a  true  copy  thereof. 
The  usual  practice  is  for  the  mortgagee  to  retain  in  his  possession 
the  original  mortgage  and  file  a  copy  which  is,  of  course,  not 
certified.  ■  In  the  case  of  a  chattel  mortgage,  it  is  sufficient  if  the 
instrnment  is  denoted  as  a  true  copy  but  in  the  case  of  a  notice 
of  lien  the  cojn'  must  be  certified  by  the  county  clerk. 

You  also  state  that  section  82  provides  that  the  lien  must  be 
verified  by  the  lienor  and  you  ask  whether  this  provision  as  to 
verification  applies  as  well  to  instruments  operating  'as  chattel 
mortgages.  A  lien  is  in  the  nature  of  a  claim  and  naturally  should 
be  verified.  A  chattel  mortgage,  however,  is  executed  by  the  owner 
of  the  j)roperty  and  consequently  does  not  need  to  be  verified,  and 
in  fact,  is  valid  without  the  usual  acknowledgment  necessary  on 
mortgages  affecting  real  estate. 

You  also  ask  whether  or  not  the  Sui)erintendent  of  Public  Works 
must  accept  for  filing  any  instrument  tending  to  operate  as  a 
notice  of  lien  or  chattel  mortgage,-  if  in  proper  form  and  accom- 
])anied  by  the  legal  fee  for  filing,  which  does  not  show  on  its  fac(^ 
that  the  vc^ssel  covered  by  such  lien  or  mortgage  is  one  to  be  used 
on  the  canals  or  lakes  of  the  State,  or  is  a  canal  boat,  steam  tug, 
scow  or  other  craft  navigating  the  canals  of  this  State.  In  my 
judgment,  if  a  lienor  offers  such  an  instrument  for  filing  in  your 
office,  it  is  proj)er  for  you  to  assume  that  the  vessel  affected  is  of 
the  kind  specified  in  the  statutes.  If  it  is  not,  that  is  a  matter 
for  the  owner  to  prove  and  any  objections  to  your  filing  the  instru- 
ment can  be  raised  by  him  at  such  time  as  he  sees  fit.  If  you 
should  refuse  to  accept  for  filing  a  mortgage  affecting  a  canal 
boat  on  the  ground  that  the  instrument  did  not  show  on  its  face 
that  it  was  such  a  lien  as  the  statute  requires  to  be  filed  in  your 
office,  the  mortgagee  would  be  entitled  to  a  writ  of  mandamus  to 
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(•()in|H>l  yoii  to  tilo  it.  Ileiieo,  the  wisest  eoiirse  and  undoubtedly 
the  one  whieh  wonhl  inv(»lve  the  least  ditficulty,  would  be  for  you 
to  aeeej)t  for  tiling  sueh  instruments  as  are  presented  in  proper 
form  with  the  required  fee. 

Vours  respeetfully, 

EDWARD  11.  O'MALLEY, 

Attomey-Genemh 


lift  ff/r  ( V/  lift  I  -  -  /jra.srfi  —  Su  rpl  u^  Waic  rs. 

LeuM'  by  Siiite  of  Troy  dam  to  Lansingburfjb  Dry  Dock  and 
Hydraulic  Company,  in  18^32,  and  to  George  Tibbits  in 
is:}.").  Hi^ht  of  SujKTintendent  of  Public  Works  to  terminate 
said  1(  a^e  <m  aeeoiint  of  d<*e{)enin^  of  Hudson  river  near  Troy, 
eallin*;  for  abandonment  t>{  dam. 

(See  opinion  August  2*],  1910.) 

STATK  OF  NKW  YOKK. 

.  Attdknev-Ciexeuai/s  Office, 

Albany,  July  14,  1910. 

Hnii.  FifKDKKicK  ('.  Stkvk.ns,  Superhtteudcnt  of  Puhlic  IVorAx 
Alhfuu/,  X.  Y.: 

Dear  Sir.-  - 1  have  the  honor  to  acknowledge  the  receipt  of  your 
favor  of  the  *]()th  ultimo,  in  which  you  ask  for  my  opinion 
with  reference  to  certain  water  leases  at  the  Troy  dam.  From 
your  letter  ami  from  an  examination  of  the  leases  and  from  dis- 
cussions wuth  your  department  and  the  members  of  the  Advisory 
Board  of  (insulting  Fhigineers,  the  following  facts  appear: 

On  the  2d  day  of  January,  18:V2,  the  State  leased  certain  sur- 
j)lns  wat<^rs  at  the  east  end  of  the  Troy  dam  to  the  Lansingburgh 
Dry  Dock  and  Hydraulic  Company  pursuant  to  section  106,  title 
9,  chapter  9  of  the  Eevised  Statutes,  and  on  the  26th  day  of  Xo 
vember,  1S35,  the  surplus  w^aters  at  the  west  end  of  the  same  daiii 
w(  re  l(*as<Ml  to  one  George  Tibbits  pursuant  to  the  same  law. 

The  first  of  these  leases  was  recorded  in  the  Rensselaer  comity 
clrk's  office  in  volume  25  of  deeds  at  pages  280,  281,  and  the  see- 
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011(1  in  the  Albany  county  clerk's  office  in  b(X>k  LL  of  deexls^  at  page 
402.  Both  of  these  instniment^  provided  for  the  payment  of 
annual  rentals  and  for  terms  of  nine  hundred  and  ninety-nine 
years.  These  rents  have  been  paid  to  date.  I  assume  that  botli 
of  these  leases  are  now  owned  by  the  International  Paper 
Company. 

The  instruments  contain  the  following  provisions: 

((  *  *  *  the  use  of  the  surplus  water  which  may  be 
taken  at  the  east  (west)  end  of  the  aforesaid  dam,  and  not 
'exceeding  one-half  of  the  quantity  which  may  be  taken  at 
both  eiuls  of  said  dam,  such  surplus  water  to  be  taken  and 
drawn  from  the  said  dam  at  such  place  and  in  such  manner, 
and  be  discharged  at  such  place  and  in  such  manner,  as  the 
acting  canal. commissioner  or  the  canal  commissioners  shall 
from  time  to  time  direc^t;  saving  and  reserving  to  the  said 
parties  of  the  first  part  the  right  wholly  to  resume  the  waters 
hereby  conveye<l  and  the  privilege  hereby  granted,  and  to  con- 
trol and  limit  the  use  of  said  water  and  privileges  whenever, 
in  the  opinion  of  the  Canal  Board  or  of  the  Legislature  the 
necessary  supply  of  w-ater  for  iise  of  any  State  canal,  or  the 
safety  of  such  canal,  or  works  connected  therewith,  shall 
render  such  resumption,  ccmtrol  or  limitation  necessary.  And 
in  case  any  such  resumption  shall  be  made,  or  control  or 
limitation  imposed,  no  compensation  or  damages  shall  be 
allowed  for  any  improvements  or  erections  made,  or  which 
may  be  made  under  or  in  consequence  of  this  grant  or  lease. 
And  also  saving  and  reserving  to  the  said  parties  of  the  first 
])art  the  right,  without  making  any  compensation  to  the  said 
parties  of  the  second  part,  or  any  dther  person  claiming  un- 
der them,  wholly  to  abandon  or  destroy  the  work,  by  the  con- 
struction of  which  the  said  surplus  water  has  been  creatnl, 
whenever,  in  the  opinion  of  the  canal  commissioners,  the  oc- 
cupation and  use  of  said  work  shall  cease  to  be  advantage- 
ous to  the  State.'' 

At  the  present  time  the  canal  system  of  the  State  uses  a  portion 
of  the  Hudson  river  from  Waterford  to  and  through  this  dam  for 
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navipition  i)iiriM>s<'s.  The  rinT  and  harhur  bill,  pass^ed  by  the 
hi'^t  ('oii«:n»>s»  ('f.iitains  an  item  for  the  iinprovcnneut  of  the  Hud- 
son rivor  in  the  vicinity  of  Troy  in  >uch  a  manner  as  to  result  iu 
a  channel  of  at  least  twelve  feet  in  depth  and  two  hundrt^  feel 
in  width  to  eoinuvt  with  the  IJarge  canal  at  Waterford.  Thi-* 
action  of  the  Federal  ^tnt^nnient  was  taken  at  the  rtMiue>t  of  the 
State  of  New  York  a>  expn^s-^ed  by  its  canal  officials  and  citizens. 
The  tentative  plan  of  Colonel  Black  of  the  corps  of  eng:ineer<, 
r.  S.  A.,  calls  for  the  con-^t ruction  of  a  ilain  in  the  Hudson  river 
at  a  iK>int  aljout  ei^ht  hundriHl  fe<*t  up  stream  from,  and  for  the 
abandonment  of  the  pre>ent  Troy  dam. 

Tnder  the  above  facts  the  qut^stion  aris(»^  as  to  what  are  the 
rights  and  duties  of  the  Superintendent  of  Public  Works  and  all 
other  officials  of  the  State  charginl  with  the  constructi(m  of  the 
l{ar^(*  canal  with  reference  to  the  cancellation  or  termination  vi 
these  water  leaxs. 

it  is,  of  c(»urs(»,  indisputable  that  no  jK>rtion  of  the  Erie  or 
Champlain  canals  can  be  abaiuKmexl  so  as  to  rc*sult  in  the  d(^ 
structi<ui  <rf  a  navipible  communication  with  the  Hiulsim  river. 
If  in  the  pr(r>ccu!ion  of  the  work  dinvted  by  chapter  147  of  the 
Laws  of  li)().*J  and  the  aet^  am(»ndat<n*y  theriH>f  and  supplemental 
thereto,  the  Stale  should  construct  u  new  dam  at  the  site  above 
im^ntioned  and  shoubl  thereby  as  a  ncvissary  result  of  the  ini- 
l)rnvcment  abamlon  the  Troy  dam,  it  is  my  opinion  that  under 
tlic^  hist  sentence  of  the  al»()ve  (juotation  the  Superintendent  of 
Public  Works,  in  wIhmu  are  vested  the  powers  of  the  Canal  Com- 
missioners, with  the  approval  of  the  Canal  lioard,  would  have  the 
power  to  wholly  abandon  or  destroy  the  Troy  dam  without  the 
payment  of  compciL^ation  to  the  present  owners  of  the  water  lei4se<, 
whenever  the  new  dam  should  be  in  a  conditiim  to  continue  nav- 
igation ])ast  the  poinl  of  the  present  Troy  <lam ;  and  if  eanal  navi- 
gation in  both  canals  could  be  maintaine<l  to  the  Hudson  by  means 
of  th(^  canal  now  entering  the  river  at  Albany  and  without  the  use 
of  the  Troy  dam,  that  dam  might  in  like  manner  be  abandone<l 
and  d(»st roved  when  to  do  so  would  be  advantageous  to  the  State. 
What  the  State  thnuigh  the  projXT  officials  can  do  performing 
the  work  itself,  it  is  my  opinion  it  can  likewise  do  when  the  work 
is  being  performed  for  it  by  the  Fcnleral  government. 
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Thij^  abaiKloiuiieiit  and  devstinictioii  of  the  Trov  dam  should  bo 
accomplished  after  giving-  notice  to  the  present  ownei^  of  tho«e 
water  leases  of  the  proporjed  action  of  the  State,  and  of  the  tini? 
when  l)v  virtue  of  the  completion  of  the  new  dam  or  by  the  divert- 
ing of  all  canal  navigation  through  the  Albany  terminal  the  old 
dam  ceases  to  become  a  necessarN'  part  of  canal  works. 
Yours  very  truly, 

EDWAKh  li.  O'Ar ALLEY. 

Atiorueii'dencml, 


Barge  Canal  —  Contracts, 

Contract  Xo.  40.  Aqueduct  at  Montezuma.  Contractor's  liability 
regarding  endangering  structure  by  cutting  through  Erie 
canal.  Surety  company  should  consent  to  and  a})prove  permit 
issued  for  such  work. 

STATE  OF  NEW  YOKK. 

Attorn ev-Gexerat/s  Office, 

Alraxy,  November  11,  11)10. 

Hon.  Frederick  C.  Stevexs,  Superintendent  of  Public  iror/.'s\ 
Albany,  A.  I'.; 

Dear  Sir. —  Replying  to  your  favor  of  the  10th  inst.,  in  which 
you  ask  my  o])inion  as  to  whether  in  allowing  the  contractor  on 
contract  Xo.  40  to  pass  his  plant  from  one  portion  of  his  contract 
to  the  other  by  cutting  through  the  Erie  canal  near  the  Montezuma 
aqueduct  by  a  permit,  a  copy  of  which  you  have  submitted  to  me, 
the  surety  com])aMy  on  the  contractor's  ixnid  would  be  held  liable 
for  any  damage  that  might  result  to  the  acpieduct  and  the  canal, 
I  beg  to  advise  you  as  follows: 

lender  s])ecial  specification  4-s  of  the  crmtract  it  is  provided 
that  the  removal  of  the  ^Fontezuma  a(pieduct,  which  divides  this 
contract  into  two  ])orti(»ns,  and  the  excavaticm  of  the  canal  beneath 
the  same,  are  not  included  in  the  contract  and  in  this  part  of  the 
contract  it  is  further  provided  that  *'  the  contractor  must  make  his 
own  arrangements  to  pass  the  aqueduct  without  interfering  with 
or  endangering  that  structure."" 
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Tlu'  cimtract  aKo  (Mintains  tin*  ii^-ual  clauses  Xos.  17  and  '2'2  witli 
rcfcnMicc  III  ilu'  (MJiithnMin*!:  of  tin*  work  ^n  as  not  to  interfere  with 
the  naviiralion  of  the  present  eanal,  and  an  afrreenient  on  the  part 
of  the  con  tractor  to  indeninifv  the  Slate  and  save  it  harmless  froir. 
nil  damages  re>ultin^  from  any  wrong  or  negligence  in  the  execii 
tion  of  the  contract  or  anything  incidental  thereto  or  connecte^l 
therewith.  For  the  faithful  ])erformance  of  this  contract  and  ih' 
<lis<duirge  of  the  ohiigations  thereof,  the  surety  company  which 
ex(»cuted  the  faithful  performance  hond,  is  responsible.  However, 
the  surety  company  has  the  right  to  insist  that  the  State  not  onh 
shall  not  waive  any  of  the  provisions  of  the  contract  which  ten«l 
to  make  the  safety  of  the  canal  structures  more  certaiiu  but  aU' 
that  the  State  shall  not  do  any  act  or  permit  the  doing  of  any  art 
which  might  result  in  damage.  In  other  words,  the  surety  ctnu- 
j)any  has,  in  my  opinion,  the  right  to  have  the  State  require  tln^ 
contractor  to  live  up  to  the  exact  and  precise  terms  of  his  .contract 
and  in  ])articular  as  to  the  question  involved  in  this  opinion,  i'> 
require  th(»  contractor  to  use  <»ven  the  most  expensive  method  in 
passing  the  aque<luct  at  Montezuma,  if  such  method  is  the  safest 
for  the  stability  of  those  canal  structures. 

I  am  therefore  of  the  opinion  that  in  order  to  hold  the  suretv 
comj)any  resj>onsible  for  any  defect  and  any  damage  which  might 
result  from  that  (lef(K*t  in  the  proposed  plan  to  pass  the  aqueduct, 
it  is  necessary  to  have  the  surety  company  on  the  bond  of  contract 
40,  consent  to  and  a])prove  of  the  issuance  of  the  permit,  dateJ 
September  0,  1910,  and  that  there  should  Ik?  included  in  the  fom 
of  such  approval  and  acceptance  a  clause  to  the  eflFect  that  the 
obligations  as  to  safety  of  canal  structures  embodied  in  that  permit 
should  be  deemed  a  ])art  of  the  general  oldigations  of  the  contractor 
as  declined  by  the  general  contract. 

T  return  herewith  copy  of  permit  referred  to. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

AHoniet/'Geuernl 


Digitized  by  VjOOQIC 


Report  of  the  Attorney-General.  927 

OPINIONS    RENDERED    THE    STATE    SUPERINTEND- 
ENT OF  WEIGHTS  AND  MEASURES. 


Domestic  Commerce  Law  —  Sealers  of  Weights  and  Measures. 
Testing  of  accuracy  of  money  value  on  computing  scales  by  county 

sealer. 

(See  opinion  November  15,  1909). 

STATE  OF  XEW  YORK. 

Attorney-General's  Office, 

Albany,  May  19,  1910. 

Hon.  Fritz  Reichmanx,  Ph.D.,  Superintendent  of  Weights  and 
Measures,  Room  427,  Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  I  acknowledge  your  letter  of  the  I7th  inst.,  in  which 
you  ask  whether  under  section  13,  chapter  187,  Laws  of  1910,  a 
sealer  of  weights  and  measures  has  authority  to  test  the  correct- 
ness of  the  indicated  money  values  on  so-called  computing  scales. 
The  section  in  question  reads  in  part  as  follows : 

*'  Where  not  otherwise  provided  by  law,  the  county  sealer 
shall  have  the  power  within  his  county  to  inspect,  test,  try 
and  ascertain  if  they  are  correct,  all  weights,  scales,  beams, 
measures  of  every  kind,  instruments  or  mechanical  devices 
for  measurement  and  the  tools,  appliances  or  accessories  con- 
nected with  any  or  all  such  instruments  or  measurements  used 
or  employed  within  the  county  by  any  proprietor,  agent,  lessee 
or  emj)loyee  in  determining  the  size,  quantity,  extent,  area  or 
measurement  of  quantities,  things,  produce,  articles  for  dis- 
tribution or  consumption  offered  or  submitted  by  such  person 
or  persons  for  sale,  for  hire  or  award.  He  shall  at  least  twice 
in  each  year  and  as  much  oftener  as  he  may  deem  necessary 
see  that  the  weights,  measures  and  all  apparatus  used  in  the 
county  are  correct." 

It  is  my  opinion  that  the  foregoing  language  is  broad  enough  to 
empower  a  county  sealer  to  test  the  correctness  of  the  indicated 
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inoncv  values  nii  M»-caIl<'«l  cninpntiii^  scales.  Suoh  iiulicati<»u  of 
moiu'v  valiH*  is  iih'H'Iv  aiiotluT  form  in  which  the  weight  of  the 
articles  is  cxj)rcssc(l,  aii<l  in  onh»r  to  adcMjuatclv  test  the  correctness 
of  the  scales,  th(»  correctness  of  such  indication  as  well  as  the 
correcfne-<  of  the  weight  in<li(»ation  may  properly  be  checked. 
V(M'v  truly  yours, 

KinVAHI)  H.  (VMALLEY, 

Aiiorney-iteueml. 


Doinrstir  ('omnicrrr  IiOir  —  Couufy  Scaler  of  Weights  and 

}feafiures. 

Creation  of  ottice  of  c<»unty  sealer  under  the  provisions  of  chapter 
1ST,  Laws  of  11)10,  scrtion  1.3.  Duty  of  suj^ervisors  if  neces- 
sary, to  call  sj)ecial  meeting  to  appoint. 

STATE  OF  NKW  YORK. 

Attc)rxky-Gk.nkrai/s  Office, 

Albany,  July  12,  1010. 

Hon.  Fkttz  Kkiciimanx,  Siipninfeiulent  of  Weli/his  and 
Mrasi(ir}<,  Albany.  X,  }',; 

Dear  Sir. —  U(»])lying  to  yours  of  the  0th  inst.,  wherein  you  ask 
for  my  opinion  on  the  following  questiou,  namely,  "  In  order  to 
com])ly  with  the  provisions  of  Sealer  of  Weights  and  ileasures  and 
supplying  him  with  a  salary  in  accordance  with  section  13,  chapter 
1S7  of  the  Laws  of  11)10,  should  the  hoard  of  snj)ervisors  call  a 
special  session  for  the  ])urj>ose  of  making  such  appointment  and 
])roviding  such  salary  if  there  is  no  other  meeting  of  the  board  of 
su]>ervisors  scheduled  before  their  regular  meeting  in  Xoveml>or  ?  " 
In  reply,  T  would  say  section  1*5,  chapter  187  of  the  Laws  of 
1010,  above  referred  to,  provides  as  follows: 

"  §  1*].  CorxTV  skat.er;  nrriKs  of  couxty  sealer  ;  T>rTY 
OF  srPKRvisous. —  There  shall  he  a  county  sealer  of  weights 
and  measures  in  (^ach  county,  who  shall  be  appointed  by  the 
hoard  of'su])ervisors  and  hold  office  during  the  pleasure  of 
such  board.     lie  shall  be  paid  a  salary  determined  by  the 
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board  of  supervisors  and  shall  be  provided  by  them  with  the 
necessary  working  equipment  of  standard  weights  and 
measurers.     *     *     ^' " 

This  statute  creates  the  office  of  county  sealer  of  weights  and 
measures  and  makes  it  the  duty  of  boards  of  supervisors  to  appoint 
«uch  an  officer  and  fix  his  salary. 

I  am  therefore  of  the  opinion  that  the  board  of  supervisors 
should  make  such  aj)pointment,  and  if  in  their  discretion  it  is 
advisable  to  call  a  special  meeting  for  such  pur})ose,  such  appoint- 
ment can  be  made  at  such  special  meeting. 
Yours  very  truly, 

EDWAKI)  I{.  O^MALLEY, 

Aftoruey-GcneraL 


Scaler  of  \Vci(jhfs  and  Mcasurcft. 

Jurisdiction   of  county  sc^alers  does  not  extend   to  cities  within 

county. 

STATK  OK  NEW  YOKK. 

Attorxev-(}exeral's  Offk^e, 

Albany,  OHohcr  19,  1910. 

lion.     Fritz     Rekmimaxx,     Supennlendent     of     }YeigJds     and 
Measure.'^,  Albany,  A\  Y.: 

Dear  Sir. —  I  am  in  receii)t  of  your  favor  of  September  15th, 
in  which  you  ask  me  in  substance  for  an  ojnnion  whether  a  county 
sealer  of  weights  and  measures,  aj)p()inted  pursuant  to  section  13 
of  chapter  25  of  the  Laws  of  1909,  as  amended  by  chapter  1S7  of 
the  Laws  of  1910,  has  jurisdiction  in  the  cities  within  his  county. 

Section  1*)  aforesaid  in  part  provides: 

"  There  shall  be  a  county  sealer  of  weights  and  measures 
in  each  county,  who  shall  b(»  appointed  by  the  board  of  super- 
visors and  hold  office  during  the  jdeasure  of  such  board.  II<? 
shall  l)e  ])ai(l  a  salary  determined  l)v  the  board  of  supervisors 
an<l  shall  l)e  provided  by  them  with  the  necessary  working 

;]o 


Digitized  by  VjOOQiC 


030  Kei'ort  ok  thk  Attokney-General. 

equipment  of  standard  weights  and  measures.  He  shall  take 
charge  of  and  safely  kc^i^p  the  county  standards.  Where  not 
otherwise  provided  by  law,  the  county  sealer  shall  have  the 
power  within  his  county  to  inspect,  test,  try  and  ascertain  if 
they  are  correct,  all  weights,  scales,  beams,  measures  of  every 
kind,  instruments  or  mechanical  devices  for  measurement  and 
the  tools,  a])pliances  or  accessories  connected  with  any  or  all 
such  instruments  or  measurements  used  or  employed  within 
the  county  by  any  proprietor,  agent,  lessee  or  employee  in 
determining  the  size,  quantity,  extent  or  area  or  measurement 
of  quantities,  things,  j)roduce,  articles  for  distribution  or 
consuni})tion  offered  or  submitted  by  such  person  or  person- 
for  sale,  for  hire  or  award,  lie  shall  at  least  twice  in  each 
year  and  as  much  oftener  as  he  may  deem  necessary  see  that 
the  weights,  measures  and  all  apparatus  used  in  the  couniy 
are  correct." 

Section  14  of  the  sanu»  chapter  provides: 

"  There  shall  be  a  city  sealer  of  weights  and  measures  to 
be  ai)pointed  l)y  the?  mayor  with  the  approval  of  the  common 
council  of  each  city.  He  shall  be  paid  a  salary  to  be  fixe<l 
and  determin(»d  by  the  board  or  body  authorized  to  deter- 
mine salaries  of  city  officials,  and  no  fees  shall  be  charged  or 
received  by  him  or  by  the  city  for  the  inspecting  or  testing 
of  weights,  measures  or  weighing  or  measuring  devices.  He 
shall  perform  in  his  city  the  duties  of  and  have  like  power? 
as  a  county  sealer  iii  a  county.  This  section  shall  not  apply 
to  the  city  of  Xew  York." 

This  section  is  applicable  to  all  cities  except  the  city  of  Xew 
York,  as  is  apparent  by  its  language. 

It  will  be  observed  from  the  foregoing  quoted  laws  prescribing 
the  duties  and  powers  of  a  county  and  city  sealer  of  weights  and 
measures  that  if  it  were  intended  that  a  county  sealer  of  weights 
and  measures  should  have  jurisdiction  in  cities  within  his  county, 
such  cities  would  have  two  officers  whose  prescribed  duties  and 
powers  are  the  same,  and  each  duplicating  the  work  of  the  other. 
Such  a  condition  I  think  could  not  have  been  intended.  I  think 
the  language,  "  where  not  otherwise  provided  by  law,  the  county 
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sealer  shall  have  the  power  within  his  county,  *  *  *,"  above 
quoted,  intends  to  exclude  from  the  jurisdiction  of  the  county 
sealer  of  weights  and  measures  cities  within  his  county  which  are 
provided  with  a  sealer  of  weights  and  measures,  pursuant  to 
section  14. 

In  view  of  the  foregoing  conclusions  and  the  laws  above  quoted, 
I  am  of  the  o])inion  that  the  jurisdiction  of  a  county  sealer  of 
weights  and  measures  does  n<»t  extend  to  the  cities  within  his 
county. 

Answering  the  i)r()positi()n  that  a  city  should  not  be  required  to 
l)ay  a  city  sealer  and  also  its  j)r(q)ortionate  share  of  the  salary  of 
a  county  sealer,  I  beg  leave  to  suggest  that  this  requirement  ap- 
j)ears  to  be  in  accord  with  the  laws  creating  the  offices  of  county 
attorneys  and  county  engine(*rs,  botli  of  the  last  named  officers 
being  j)ai(l  by  the  county  at  large,  although  they  have  no  duties 
to  perform  in  any  city  situate  within  their  county. 
Yours  truly, 

EDWARD  R.  O^MALLF.Y, 

Atiorney-Gcne.rah 


OPINION     RENDERED    THE    STATE    TRUSTEES    OF 
PUBLIC    BUILDINGS. 


Trustrrs  of  Puhlic  Buildififjs — Education  Building, 

Claim  of  K.  T.  Ford  ('ompany  n^garding  increased  cost  of  liability 
insurance,  not  allowable. 

STATK  OF  XKW  YORK. 

Attornky-Genkrai/s   Office, 

Albany,  Novonhci'  15,  1010. 

To   ihc   llonomhlc.   The   Trustees  of  Puhlic  BuUdings!,   Albany, 
N.  Y,: 
(JentlenuMi. —  On  the  J30th  of  September,  1010,  you  requested 
my  oj)inion  as  to  your  authority  to  permit  extra  comp(»nsation  for 
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incrraM'<l  rnst  (►{  liability  insurance  in  pursuance  of  a  claim  made 
to  vmu  l»y  the  U.  T.  F(>nl  Company,  a  contractor  engage*!  in  thr 
(•«»n-tructinn  of  the  new  Kdncation  Building.  In  reply  to  your 
HMjuc^^t   I   have  the  honor  to  render  you  the  following  opinion: 

The  <Miiitraet  entercil  into  hy  the  State  with  the  K.  T.  Fonl 
('•»uipany  <-nntains  in  paragraph  l\7  the  following  clause: 

*'  The  contractor  shall  keep  his  eniplc»yt>es  insured  again>- 
acfident  and  shall  secure*  and  prcftect  the  State  from  any  lia- 
hiliti('<  or  damages  in  this  connecti(m." 

By  chajiter  <I74  «>f  the  Laws  of  1910,  the  Legislature  passed  the 
^o-called  CompuNory  W(>rkm<Mrs  Compensation  Law  relating  to 
(Nrtain  enij>!oyments,  including  the  enaction  or  demolition  of 
Iniildings  in  which  there  is  nnpiired  iron  or  steel  frame  work,  in 
which  cla>s  of  construction  the  work  pnwided  for  in  the  Ford 
contract  falls.  There  was  also  passed  at  the  last  session  of  the 
Legislatun*  chapter  o7>'2,  which  made  certain  amendujents  to  tlu- 
Lahor  Law  in  relation  to  emjdoyers'  liability,  hy  virtue  of  which 
it  was  provided,  among  other  things,  that  the  burden  of  pn^ving 
al^sence  of  contributory  nc^gligence,  which  formerly  rested  on  the 
plaintilf,  was  abolished  and  that  burden  as  a  defense  to  a  plaintiff'- 
claim  was  placed  u])on  the  defendant  in  such  actions. 

As  a  result  of  the  j)assag(»  of  these  laws,  which  went  into  effcvt 
on  the  first  day  of  Septend)er,  lt)10,  it  is  alleged  by  the  contractor 
that  the  cost  of  carrying  liability  insurance  on  its  contract  ha-? 
increased  tw()  j)er  cent.  That  by  these  enactments  there  has  been 
])laced  a  greater  burden  of  respimsibility  upon  employers  of  labor 
in  the  specified  classes  than  formerly  existed  is  conceded.  Becaust^ 
the  State  has  so  increased  its  burden  of  responsibility  and  with  it 
the  cost  of  obtaining  liability  insurance,  the  contractor  urges  that 
it  properly  has  a  claim  for  c^xtra  compensation  (Hjual  to  the  amount 
of  such  increased  cost. 

licferring  to  the  clause  quoted  from  the  contract  it  will  be 
o])served  that  the  ol)ligati<m  imposed  thereby  upon  the  contractor 
is  that  it  shall  k(»ep  its  "  emidoyees  insured  against  accident  and 
shall  secure  and  j)rotect  the  State  from  any  liabilities  and  damages 
in  tliis  connection."  Broadly  interpreted  this  clause  means  not 
merely  that  the  cimtractor  shall  insure  against  claims  made  against 
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it  by  its  ciiiployoes  for  damages  arising  out  of  negligence  of  any 
description  but  that  it  should  insure  those  employees  against 
damages  arising  out  of  any  accident,  whether  due  to  negligence 
or  not.  In  this  light  it  is  apparent  that  the  State  was  seeking  by 
the  incorporation  of  these  words  in  the  contract  to  secure  the 
laborers  engaged  upon  the  new  Education  Building  from  loss  or 
damage,  which  might  result  during  their  employment  upon  the 
State's  property.  In  this  view  of  the  contract  it  must  follow  that 
the  passage  of  the  above  laws  has  placed  upon  this  contractor  a 
responsibility  no  greater  or  even  as  great  as  that  assumed  by  it  in 
the  execution  of  the  agreement.  In  this  view  of  the  case  it  cannot 
have  any  claim  for  extra  compensation  based  on  the  increased  cost 
of  liability  insurance. 

It  is  urged,  however,  that  the  meaning  of  the  clause  quoted  is 
that  the  contractor  should  merely  provide  the  usual  employer's 
liability  insurance.  This  seems  to  have  been  the  interpretation 
jdaced  thereon  by  the  contractor  itself  and  accepted  by  the  State 
for  it  appears  that  only  employers'  liability  insurance  was  provided 
and  that  in  the  progress  payments  and  progress  certificates  an 
estimate  of  the  pro  rata  share  of  such  insurance  was  included  as  a 
basis  for  payment  l)y  the  State. 

If  this  interpretation  is  accepted  it  must  follow  that  because  an 
increased  burden  of  responsibility  has  been  placed  upon  the  em- 
ployer by  the  passage  of  the  above  mentioned  laws,  reasonably 
resulting  in  an  increased  cost  of  insurance,  it  has  been  sought  to 
jdace  upon  the  contractor  a  greater  obligation  than  existed  at  the 
time  of  the  execution  of  the  contract. 

Section  10  of  article  1  of  the  United  States  Constitution  for- 
bids any  State  to  pass  any  law  impairing  the  obligation  of  con- 
tract, and  it  has  been  held  that  this  inhibition  apjdies  as  well  to 
contracts  of  the  State  itself  as  to  the  contracts  of  private  indi- 
\iduals  or  corporations.  The  increasing  of  the  burdens  of  the 
contractor  in  this  case  would  be  an  impairment  of  the  obligation 
of  its  contract  and  invalid  as  to  that  contract.  The  State  can  re- 
quire no  greater  responsibility  on  the  part  of  the  contractor  than 
was  imposed  by  the  contract  at  the  time  of  its  exiH-ution.  It  must 
follow  that  the  contractor  is  not  required  to  furnish  any  further 
or  more  expensive  insurance  than  it  was  recpiired  to  furnish  i)rior 
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to  tli(»  pa^-;ip'  nf  tlic  siImivc  laws,  ami  ibat  it  has  m>  Haiui  for  rom- 
|»ri!>;nioii  fur  iIh*  (•n>t  of  Mich  incrcascMl  in^u^an(•o  if  it  sees  tit 
to  carrv  ^\U'\i  |Mili<'ic^  for  it-i  <i\vn  hfiictit. 

1)1  eitlu  r  iiitc  rpn  tatioii  of  this  contract,  it  i^  my  ojunion  that 
tlic  claim  of  the  II,  T.  Fonl  Coinpaiiy  cannot  he  alh^wed. 
liopcct fully  yours,    . 

KDWAltl)  n.  (VMALLKV, 

A  tlortiri/-(ivNt'rnL 


OPINIONS   RENDERED   STATE   INSTITUTIONS. 


Law  aiilhori/.iiiir  (htcniion  of  ejjilcptics  in  ('rai<r  Colony  aj^ainsi 
their  will,  not  within  th(»  j>ower  of  the  Legislature*  to  enact. 
The  act  of  1JM)I>  permitting  Koine  ('nst(Mlial  Asylum  to  Jctain 
fec])Ic-niin(I(Ml  p('r>ons  and  i<liots,  would  not  apply  to  epilep- 
tics nnl(*ss  some  cause*  were  shown  rendering  them  unsafe  to 
he  at  larp^e. 

(Sec  letter  Fehruary  l^S,  11):)5,  L.  B.  Sr.,  p.  10<>). 
STATE  OF  XKW   VOKK. 

ATT()i:M-:Y-(iK.\i:J{Al/s    OfIH'K, 

Ai.iJANY,  Fehruary  1,  1^>10. 

^VIM.IA^r  T.  Shaxahan,  M.  1).,  Mcflical  Supcrhdrmlrni,  i'ra'uj 
(^olonj/  for  Kplff'pfirs,  Sfnn/cn.  X,   }\: 

Dear  Sir.--!  am  in  reccij)t  of  your  letter  of  January  2<»th  la>t 
in  which  you  call  my  attention  to  an  act  of  tlu^  Legislature  of  \UO\K 
pcrniitlin^  the  llonic  State  ('u>t(M]ial  Asylum  for  feeble-minded 
jHTsons  and  idiots  to  detain  inmates  until  discharged  by  its  board 
f)f  matiaii-ers,  and  to  arrest  and  return  innuites  who  have  escaped 
Iherefi'om,  and  in  whi(di  you  a-^k  if  a  similar  law  could  not  he 
enacted  to  apply  to  the  Craig  ('(doiiy  for  Epileptics. 
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I  iiotQ  also  what  you  state  with  reference  to  an  opinion  rendered 
by  Attt>rney-General  Mayer  in  1905  to  the  effect  that  a  law  giving 
to  the  managers  of  your  institution  the  right  to  detain  a  patient 
against  his  will,  whose  only  infirmity  is  epilepsy,  and  to  arrest 
and  return  him  to  said  institution  should  he  escape,  would  be 
unconstitutional. 

As  stated  in  substance  in  the  opinion  of  Attorney-General  Mayer, 
the  test  seems  to  be  whether  the  liberty  of  the  person  confined  is 
dangerous  to  the  public  welfare,  or  whether  such  person,  is  in- 
capable of  caring  for  himself. 

The  inherent  and  constitutional  right  of  liberty  guaranteed  to 
every  citizen  is  safeguarded  by  the  authority  lodged  in  the  State 
to  detain  criminals,  persons  suffering  from  contagious  or  infectious 
diseases,  persons  incompetent  to  direct  and  control  their  own  acts 
because  of  insanity,  idiocy  and  the  like,  and  persons  whose  deten- 
tion is  required  for  some  purpose  involving  the  public  welfare. 
Beyond  this  the  Legislature  may  not  go. 

I  am  of  the  opinion  that  the  fact  that  a  person  is  an  epileptic 
is  not  alone  a  sufficient  cause  to  deprive  him  of  his  liberty. 
Epilepsy  ipso  facto  does  not  render  its  subject  a  menace  to  the 
public  welfare,  nor  does  it  follow  that  a  person  so  afflicted  is  an 
incompetent.  It  is  not  a  contagious  or  infectious  disease.  I  know 
of  no  policy  of  public  welfare  that  would  justify  the  involuntary 
confinement  of  an  epileptic  unless  some  further  cause  were  shown. 
Yours  very  truly, 

EDWAED  R.  O'MALLEY, 

Attomey-GeneraL 
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i^late  Iftstituiions  —  Sidle  Afjrlrulftiral  and  Indu.stnnl  School  nl 

Easl  liochrslcr. 

Transfer  of  State  laii<l  to  the  Eric*  Ilai1r4»a<l  (Nunpaiiy  for  a  drivi^ 
way,  can  only  Ik»  made  throujrh  the  Connni.oioners  of  the 
Land  Office  nnder  section  S  of  the  Kailnuul  Law.  (See  also 
section  11()»  Pnhlie  Lan<ls  Law.) 

(See  opinion  February  !<»,  IIUO.) 

STATE  OF  NEW  VOIiK. 

Attouxky-GknkkaiAs  Okfick, 

Alhaxy,  March  0,  1010. 

Hon.  Am>kkw  IL  Hown,  Scnrlani  of  Ihc  Ihtard  of  MaiuKjcrs  iff 
the   Stale   Af/rlrulhiral   and   Indaslrial   School,    Easl    Ritch- 

csirr.y.  y.i 

Dear  Sir. —  I  have  yonr  valued  favor  c»f  the  IMh  instant  request- 
ing adviee  as  to  the  p<>wer  of  the  hoard  of  nuinagers  of  the  State 
A*^rieultnral  and  Industrial  School  to  grant  the  api)licntion  of  the 
Erie  Railroad  (\>nipany  made  to  said  hoard  for  permi^siini  t«' 
extend  its  driveway  on  a  portion  of  the  State  lands,  and  the  proper 
procedure  to  bring  about  th(»  transfer  of  State  lands  to  said  railroad 
company  for  such  purjHise. 

The  statute  governing  this  institution  and  defining  the  p^iwer 
of  the  l>oar(l  of  managers  thereof  makes  no  provision  for  the*  grant- 
ing by  said  board  of  managers  of  lan<ls  used  for  n^formatory  pur- 
poses, belonging  to  the  State  of  Xew  York.  (State  (^harities  Law, 
§§  Ls()  and  1Sl>.) 

Aj)])lication  for  the  transfer  of  lan<l  to  this  railroad  company 
should  be  made  under  the  ])n»visiou>  of  section  8  of  the  Railr<»a<l 
Law.     That  s(»ction  reads  in  part  as  follows: 

"  The  connnissioners  of  the  land  office  may  grant  to  any 
domestic  railroad  corj)oratiou  land  belonging  to  the  pei^ple  of 
the  state,  exce})t  the  reservation  at  Niagara  and  the  Concourse 
lands  on  Coney  Island,  which  inay  be  required  for  the  purposes 
of  its  road  on  such  terms  as  nuiy  ho  agreed  upon  by  them;  or 
such  corporation  may  acquire  title  thereto  by  etmdemnation: 
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and  the  county  or  town  officers  having  charge  of  any  land 
belonging  to  any  county  or  town,  required  for  such  corpora- 
tion for  the  purposes  of  its  road,  may  grant  such  land  to  the 
the  cor])oration  for  such  compensation  as  may  be  agreed 
upon."    *    *    * 

This  section  of  the  Kailroad  Law  is  fortified  by  section  110  of 
tlie  Public  Lands  Law,  as  follows: 

*'  This  chapter  shall  not  limit  or  modify  the  provisions  of 
the  railroad  law. relating  to  the  grant  or  acquisition,  for  rail- 
road purposes,  of  any  lands  belonging  to  the  people  of  the 

state.'' 

T,  therefore,  advise  that  aj)plication  for  the  transfer  of  a  portion 
of  said  State  lands  to  the  Erie  Railroad  (\)mpany  for  the  purposes 
lirst  mentioned  be  made  pursuant  to  the  provisions  of  the  Railroad 
Law  above  (pioted. 

Yours  very  trnly, 

EI)\vARi)  R.  O'M ALLEY, 

Aitonieij-General, 


State    (linritics   Law    {(-ons,) — Section    45,    Article    4  —  State 
Finance  Lair  —  Section  17,  Article  2  —  State  Institutions, 

State  Custodial  Asylum,  Xewark,  families  of  su})erintendent  and 
st(»ward,  nuiintenance  of,  can  only  be  legally  granted  by  the 
Salary  (Classification  (^:^mmission. 

(See  o])inion  August  2(1,  1J)()0,  p.  1)15,  Report.) 

STATK  OF  NEW  YORK. 

Attorxey-Generat/s  Office, 

At.bany,  March  20,  1910. 

Ethan  A.  Xevix,  if.  D.,  Superintendent,  New  York  State  Cus- 
todial. Asylum,  Neirarlx',  X,  Y.: 

Dear  Sir. —  Your  letter  of  February  11)  received,  with  reference 
to  an  o])iuion  fn»ui  this  office  as  to  whether  tlie  families  of  the 
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superintendeut  and  steward  of  your  institution  should  be  allowed 
maintenance,  under  section  45,  article  4,  of  the  Consolidated  State 
Charities  Law,  the  latter  part  of  which  reads  as  follows: 

"  No  i)ersons,  other  than  the  officers  and  employees  of  such 
in>titutions,  and  the  families  of  the  superintendents,  niedica! 
officers,  adjutants,  quartermasters  or  stewards,  necessarily 
r(»sidinp  therein,  shall  he  allowed  rooms  and  maintenance. 
excei)t  at  a  rate  fixed  hy  th(»  state  comptroll(»r  and  the  fiscal 
supervisor  with  the  approval  of  the  governor." 

The  last  part  of  section  17  of  article  2  of  the  State  Finance  Law 
provides: 

"  The  state  comptroller  and  the  president  of  the  state  board 
of  charities  shall  from  time  to  time  classify  into  grades  the 
officers  and  employees  of  the  various  charitable  and  reforma- 
tory institutions  re<iuired  by  law  to  report  to  the  fiscal  super- 
visor and  in  the  month  of  September  of  each  year  recommend 
to  the  governor  such  changes  in  the  salaries  or  wages  of  such 
offic(»rs  and  employees  for  the  ensuing  fiscal  year  as  may  m^u\ 
proi)er,  but  such  changers  shall  not  be  made  unless  the  governor 
shall  approve  the  same  in  writing.  Differences  in  the  expense 
of  living  and  rates  of  wages  in  the  localities  in  which  such 
institutions  are  situate  nuiy  be  considered.  The  comptroller 
shall  have  the  j)ower  of  audit  subject  to  such  classification." 

This  secti(m  creates  the  Salary  Classification  (\>nimissiou,  com- 
posed of  the  State  Comptroller  and  president  of  the  State  Board  of 
Charities,  with  power  to  fix  the  salaries  of  the  superintendent  and 
steward  of  your  institution.  Such  maintenance  and  other  privi- 
leges could  not  be  legally  granted  except  as  a  part  of  the  salaries 
or  wages  of  such  officers,  and  therefore  can  be  granted  only  by  the 
Commission. 

Section  45  of  the  State  Charities  Law  does  not  direct  that  main- 
tenance must  be  furnislunl  the  officers  and  employees  or  the  families 
of  the  superintendent  and  steward  of  charitable  institutions,  but 
merely  that  such  maintenance  shall  not  be  granted  to  any  one  except 
the  officers  or  employees  named  therein. 
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I  am  of  the  opinion,  tlioroforo,  that  the  Salary  Classification 
Commission  has  the  ])o\ver  to  allow  or  withhold  such  maintenance, 
and  that  unless  they  have  acted  in  the  case  you  sug'ijest,  the  families 
in  (juc^stioii  are  not  entitled  to  maintenance. 
Very  truly  yours, 

EinVAKl)  T{.  OuMALLEY, 

Attoniry-dencrnL 


Slate  Charilies  Law  —  Section  205  —  State  InstUulions. 

Kxpenses  incurred  hy  board  of  managers  of  the  Xew  York  Training 
School  for  Girls,  Hudson,  for  return  of  femalc^s  impro])erly 
committed  to  such  institution  from  the  counties  of  New  York 
and  Kings,  are  a  charge  upon  such  counties,  and  the  bills 
therefor  should  be  presented  to  the  comptroller  of  the  city  of 
Xew  York. 

STATE  OF  XKW  YORK. 

Attorney-General's  Office, 

Albany,  April  21,  1910. 
IFoKTEXsE  V.  HurcE,  ^r.   I).,  Superintendent,  New  York  State 
Training  School  for  (I iris,  Hudson,  N,  V.: 

Dc^ar  Madam. —  I  beg  to  acknowledge  receipt  of  your  letter  of 
AFarch  2<)th,  requesting  my  opinion  as  to  what  officials  in  Xew 
York  and  Kings  counties  it  is  proper  to  send  bills  for  expense- 
incurred  by  the  board  of  managers  of  your  institution  for  the  r(*turn 
of  females  improperly  committed  to  it.  You  state  in  your  letter 
tJiat  section  20.")  of  the  State  Charities  Law  provides  that  the  cost 
and  expense  of  the  n^turn  of  such  fe^males  necessarily  incurred  and 
paid  by  such  board  of  managers  shall  be  a  charge  against  the  county 
from  which  said  female  was  committed,  to  be  paid  by  such  county 
to  such  board  of  mamigers  in  the  same  manner  as  other  county 
charges  are  collected. 

County  charges  are  paid  by  submitting  them  to  the  board  of 
snjHU'visors  of  the  county,  which  has  authority  to  "  audit  all  ac- 
counts and  charges  against  the  county,  and  dir(H*t  annually  the 
raising  of  sums  ncressary  to  defray  them  in  full  "  (sectitm  12, 
subdivision  2,  County  Law).  In  Xew  York  and  Kings  counties, 
however,  that  arc  no  boards  of  supervisors,  the  duties  and  powers 
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of  siu'li  l)(»ar<l^  l)ciii^  vesical  in  the  board  of  aldermen  of  the  eity 
of  \c\v  York,  in  aecordanee  with  seetion  2^\  of  article  3  of  the 
( 'nn-ritntion.  wliieh  is  as  follows: 

**  There  shall  he  in  eaeh  eonnty,  exc(»pt  in  a  eonnty  wholly 
inelnded  in  a  eity,  a  Inmrd  of  supervisors,  to  he  composed  of 
such  menihers  and  elected  in  such  manner  and  for  such  period 
as  is  or  may  he  pn)vided  hy  law.  In  a  city  which  includes  an 
entire  county,  or  two  or  more  entire  counties,  the  powers  and 
duties  of  a  hoard  of  supervisors  may  \yo  devolved  upon  the 
miinicijjal  assembly,  common  c<»uncil,  Ixmrd  of  aldermen,  or 
other  leiri>hitive  hody  of  the  city." 

Secrions  1,  ;>  and  4  of  the  Greater  New  York  charter  vest  all  of 
I  he  duties  and  powers  of  the  several  municipal  and  public  corpora- 
tions united  and  consolidated  within  the  city  of  New  York  in  the 
lioard  of  ahh'rmen  of  that  city  and  provide  that  such  l)oard  shall 
exercise  all  the  ]»owers  vested  in  the  corporation  of  the  city  of  Xew 
York,  and  further  i)r()vi(le  that  all  valid  and  lawful  charges  and 
liabilities  which  nuiy  accrue  against  any  of  the  municipal  or  public 
corj)orations  (which  would  include  the  counties  of  New  \"ork  and 
Kings)  shall  be  deemed  and  taken  to  be  a  like  charge  against  or' 
responsibility  of  the  city  of  Xew  Y'ork. 

Section  1)00  of  the  city  charter  provides  that  the  comptroller  shall 
prepare  an<l  submit  U>  the  board  of  aldermen,  at  least  four  weeks 
before  its  auTiual  meeting,  for  the  purpiKse  of  imposing  the  annual 
taxe<,  a  statement  setting  forth  the  amounts  by  law"  authorize<l  to 
be  raised  by  taxes  on  account  of  the  c<»unties  of  Xew"  York,  Kings, 
(Queens  and  Kichni(nid.  S(H'ti(»n  1)02  stated  that  in  the  statement 
submitted  to  the  comptroller,  as  above  mentioned,  he  shall  state 
s|)ecifi(*ally  the  sums  nx^cessary  to  be  raised  to  pay  county  charges. 
It  therefore*  a|)])ears  that  the  charges  for  the  return  of  females  im- 
j)r()])(»rly  committed  from  New  York  and  Kings  counties,  which 
are  lawful  charges  against  those  counties,  should  be  presented  to 
the  com])troller  of  the  (;ity  of  New  Y'ork,  so  that  he  may  include 
th(»m  in  his  statement  to  the  board  of  aldermen,  as  specified  in  the 
sections  of  the  charter  referred  to  above. 
Yours  respectfully, 

EDWAKI)  K.  0\¥ALLEY, 

Atlorneij'Ge.nemL 
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State  Institutions  —  Rome  State  Custodial  Asylum. 

Sviperiutendent  no  right  to  open  mail  of  inmates  under  ruling  of 
Assistant  Attorney-General  for  the  Post  Office  Department, 
but  may  make  rules  subject  to  approval  of  State  Board  of 
Charities,  to  prevent  letters  being  sent  or  their  delivery  to 
such  inmates  where  necessary  for  the  safe  administration  of 
such  institution. 

STATE  OF  XEW  YORK. 

Attoeney-Generai/s  Office, 

Ai.BA^v,  May  ;5,  1010. 

Charles  Berxstein,  M.  1).,  Superintendent,  liome  State  (Cus- 
todial Asylum,  Home,  N.  Y,: 

Dear  Sir. —  I  have  your  favor  of  the  12th  of  February,  11)10, 
asking  my  opinion  as  to  your  right,  as  superintendent  of  the  Ronifi 
State  Custodial  Asylum,  to  open  mail  of  its  iimiates. 

Section  1431  of  the  Postal  Laws  and  Regulations  (1803)  pro- 
vides : 

^'Any  person  who  shall  take  any  letter,  postal  card  or  j)acket, 
although  it  does  not  contain  any  article  of  value  or  evidence 
thereof,  out  of  a  post  office  or  branch  post  office,  or  from  a 
letter  or  mail  carrier,  or  which  has  been  in  any  post  office  or 
branch  post  office,  or  in  the  custody  of  any  letter  or  mail  car- 
rier, before  it  has  been  delivered  to  the  person  to  whom  it  was 
directed,  with  a  design  to  obstruct  the  correspondence,  or  pry 
into  the  business  or  secrets  of  another,  or  shall  secrete,  em- 
bezzle, or  destroy  the  same,  shall  for  every  such  offense  ])e 
])unishable  by  a  fine  of  not  more  than  five  thousand  dollars, 
or  by  imprisonment  at  hard  labor  for  not  more  than  one  year, 
or  by  both." 

Based  on  this  section  is  the  following  regulation,  Xo.  382,  which 
may  be  found  at  page  01  of  the  Postal  Laws  and  Reg^dation-? 
(§  451,  P.  L.  &R.,  1803): 

"A  letter  oucq  ])laced  in  the  post  office  is  in  the  custody  of 
the  department  for  transmission  and  delivery  to  the  party 
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jnMrr»*>(Ml.  Xcithcr  i>o>tmast(»rs  nor  officers  of  the  law  have 
any  aulliority  t«>  <»|U'ii  it  iiinlcr  the  i)r(*text  that  thorc  nii^ht  In- 
sniiicthinji:  iinprnpcr  or  cvrn  criniinal  in  it,  or  that  wouM  ain 
ill  tlic  (Icti'ctinn,  or  furnish  cvitlcncc  for  the  e<nivietion  o1 
ofTenders  a<rain>^t  the  hiw." 

ITon.  .lohn  L.  Tlnnna^,  Assistant  Attnrney-deneral  for  the  Post 
Otlice  I)ej)artnient,  in  a  eonUnnniealion  (hited  Deeemher  20,  181>.*), 
u\i\i\{'  the  folh)\viiit«:  (Urision : 

^*  The  anthoriti<*s  in  ecmtrol  of  the  asylum  liave  no  rii^ht  tt> 
n|)en  and  inspect  U't ters  addressed  to  or  sent  hy  the  inmates 
under  tlieir  eare  and  in  their  enstody  without  their  eonsent. 
This  ruliuir  d<»es  not  preelude  sueh  authorities,  however,  from 
ju-eventinsr  th(»  delivery  of  letters  to  sueh  inmates  or  to  j)revent 
letters  from  heiiisr  sent  hy  them  to  (Uitside  parties,  when  it 
miirlit,  in  their  judirmeiit,  i)rohahly  interfere  with  the  safe  and 
dm^  administration  of  th(^  affairs  of  sueh  institution.  Of 
eourse,  here  as  elsewhere,  a  sound  disen^tiou  should  he  exer- 
ei>ed  in  this  respeet,  ami  with  that  the  Post  Offiee  r)e})artment 
would  he  content." 

I  lUHlerstaud  this  deeision  is  still  in  full  force  and  effect.  The 
State  Charities  Law,  section  U'2,  })rovid(»s: 

^^  The  hoard  <»f  manairers  shall  *  *  *  2.  Estahlish  hy- 
laws,  rules  and  reiiulatioiis  suhject  to  the  ai»proval  of  the  state 
Hoard  of  (^harities  for  the  internal  iioverument,  discipline  and 
inami«r<'m(»iit  of  the  asylum.'' 

Tile  olMcial  orders  and  rcirulations  of  the  State  Lunacy  (*(»mmis- 
j^iou,  Form  4t),  subdivisicm  2,  provide: 

*'  \Vh(Mi  a  lawfully  adjudired  and  eommitted  lunatie,  who  is 
an  inmate  of  a  hospital  or  asylum,  has  no  guardian  or  com- 
mittee, lawfully  a])pointed,  mail  matter  addresse<l  to  such 
inmate  and  deliver(»d,  in  ])ursuancc  of  the  foregoing  direction 
of  (he  })ost  office  de])artment,  to  the  k(K'per  or  superintendent 
of  the  hospital  or  asylum,  may,  in  the  discretion  of  such 
keeper  or  superinti^ndeiit,  he  delivered  to  such  inmate 
uiiopenetl,  if,  in  his  judgment,  it  is  safe  to  do  so;  or,  if  he  hag 
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a  well-grounded  reason  to  believe  that  to  deliver  such  mail 
matter  to  such  patient  would  be  unsafe  or  unwise  and  preju- 
dicial to  the  interests  of  such  patient  or  of  the  institution,  such 
I'ceper  or  superintendent  may  withhold  such  mail  matter  for 
examination  and  detention  or  destruction,  if  deemed  advisahle, 
always  having  due  regard  to  the  prevailing  rule  as  to  the 
inviolahility  of  mail  matter  and  seeking  to  maintain  it  when- 
ever it  is  practicahle  or  proper  to  do  so." 

Therefore,  under  the  ruling  of  the  Post  Office  Department  and 
the  statute  governing  charitable  institutions,  which  I  have  already 
quoted,  you  have  no  right  to  open  mail  addressed  to  inmates,  but 
you  have  the  right  and  authority  to  make  rules  and  regulations 
subject  to  the  approval  of  the  State  Board  of  Charities  preventing 
the  delivery  of  letters  to  such  inmates  or  to  prevent  letters  from 
being  sent  by  them  to  outside  parties  when  it  might,  in  your  judg- 
ment, probably  interfere  with  the  safe  and  due  administration 
of  the  affairs  of  such  institution. 

Yours  very  truly, 

EDWAKD  R.  O'MALLEY, 

Attorney-General, 


State  Institutions  —  New  Yorh  State  Soldiers'  and  Sailors  Home, 

Bath. 

Section  GO  of  article  V  of  the  Public  Buildings  Law,  requiring  the 
Governor,  Attorney-General  and  the  Department  Commander 
of  the  G.  A.  R.  to  act  as  ex-officio  trustees,  repealed  by  chapter 
140,  Laws  of  1909,  amending  State  Charities  Law  and  bring- 
ing said  institution  under  the  supervision  of  the  Fiscal  Super- 
visor. 

STATE  OF  NEW  YORK. 

Attorney-Generat/s  Office, 

Albany,  May  7,  1910. 

Hon.  William  H.  Xichols,  Secretary,  New  Yorh  State  Soldiers' 
and  Sailors'  Home,  Bath,  N.  Y.: 
Dear  Sir. —  T  am  in  receipt  of  a  letter  forwarded  by  you  signed 
by  J.  E.  Ewell,  commandant  of  the  ITew  York  State  Soldiers'  and 
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Sailors'  Homo,  asking  whctbcr  the  (loveriior,  the  Attornoy-General 
and  the  J)q)artnH'nt  (Nnnniandcr  of  the  (J.  A.  U.  inuler  the  present 
law  are  cj-offirio  trnstcMs  of  sneh  institution. 

Seetion  <>()  of  article  V  t»f  the  Puhlie  I5nil<lin«i:s  Law  provides  in 
part  that  the  New  York  State  Soldiers'  and  Sailors'  Home  "  shall 
continue  to  \w  under  the  management  and  control  of  a  hoard  of 
trustees  consist inir  of  twelve  members  t»f  which  the  governor,  the 
attorney-general  and  the  conunan<ler  of  the  department  of  New 
York,  Gran<l  Army  of  th«'  Kepu])lic,  shall  he  e.r-officio  members." 

While  the  act  of  which  this  is  a  part  was  one  of  the  cons<di<lated 
laws  passe<l  in  11)01),  this  section  was  simply  a  restatement  of 
chapter  lOS  of  the  Laws  of  1D():J  an<l  undcT  the  Construction  Act 
it  cannot  be  held  that  its  inclusion  in  the  consolidate<l  laws  gave 
force  or  eflFect  to  any  statutes  theretofore  either  expressly  or  im- 
l)lie<lly  repealed. 

Chapter  4*]*>  of  the  Laws  of  11M.)8  in  part  provided: 

"Each  of  the  charitable  and  reformatory  institution^ 
*  *  *  shall  be  under  the  coutrcd  and  management  of  boan^^ 
of  seven  managers  to  be  ajjpointed  for  the  institutiim  by  thi^ 
governor  by  and  with  tlu*  advice  and  consent  of  the  Senate.'' 

This  section  was  restated  in  the  consolidation  of  the  State 
C^harities  Law  in  11)01)  and  was  afterwards  amended  by  chapter 
140  of  the  Laws  of  11)01)  by  striking  out  the  w\>rds  '*  each  of  the 
charitable  and  reformatory  institutions  ''  and  inserting  in  plac»* 
thereof  the  WM)rds  ^*  each  of  the  state  institutions  reporting  to  the 
fiscal  supervisor."  The  New  York  State  Soldiers'  and  Sailors' 
Home  is  such  an  institutirm.  It  would  therefore  seem  that  the 
section  of  the  Public  Puildings  Law  providing  for  twelve  trustees 
for  this  institution,  three  of  whom  should  consist  of  the  Governor, 
the  Attorney-General  and  the  Department  Commander  of  thi' 
G.  A.  !{.,  was  repealed  by  the  scH'tion  above  (pioted,  and  that  such 
persons  are  no  longer  cx-oflicio  trustees  of  the  institution. 
Yours  very  truly, 

EDWAKD  R.  OVMALLEY, 

Attorney-(jlcncral. 
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Siffie  InstUiilioiis  —  Xcw  York  State  Training  School  for  Girls. 

Superintendent's  leave  of  absence  for  one  year  without  pay.  Board 
of  managers  no  authority  to  pay  the  assistant  superintendent 
the  salary  of  the  superintendent,  no  vacancy  in  office  having 
been  declared. 

STATE  OF  NKW  YORK. 

Attorney-Gexerat/s   Office, 

Albany,  June  J),  11)10. 

Thomas  Wilson,  M,  1).,  Executive  Committee,  Board  of  Man- 
ttf/ers.  New  York  State  Training  School  for  Girls,  Hudson, 
N.  Y,: 

^fy  Dear  Sir. —  I  have  your  letter  of  the  30th  iiist.,  in  which 
you  ask  my  advice  as  to  the  right  of  the  board  of  managers  of  your 
institution  to  pay  the  assistant  superintendent  the  salary  of  the 
superintendent  while  the  latter  is  away  from  the  institution  on  a 
leave  of  absence  without  pay  and  the  former  is  acting  superintend- 
ent. It  appears  from  your  letter  that  the  salary  of  the  superin- 
tendent of  the  school  as  established  by  the  Salary  Classification 
Commission  is  from  $1,500  to  $1,S00  per  year  with  maintenance, 
increasing  from  minimum  to  maximum  at  the  rate  of  $100  per 
yc^ar.  The  superintendent's  salary  for  the  present  fiscal  year  is 
stated  to  be  $1,700.  You  state  that  your  board  has  granted  a  leave 
of  absence  of  one  year  to  the  superintendent  —  eleven  months  with- 
out pay  and  one  month  \vith  pay  as  representing  her  vacation. 
Fnder  these  conditions  your  board  believes  it  proper  to  continue 
to  pay  the  j)resent  salary  to  the  assistant  superintendent  who  will 
act  in  place  of  the  superintendent,  and  asks  whether  this  may  regu- 
larly be  done.  You  also  enclose  a  copy  of  a  letter  from  the  Fiscal 
Supervisor  to  your  board  in  reference  to  this  matter,  in  which  it 
is  suggested  that  your  board  declare  the  position  of  superintendent 
vacant  and  appoint  the  avssistant  superintendent  to  the  position  of 
superintendent.  You  state,  however,  that  your  board  does  not 
ccmsider  the  j)Osition  vacant  in  this  sense. 

Although  it  would  seem  proper  that  the  acting  superintendent 
should  receive  the  salary  of  the  superintendent  for  the  time  in 
which  she  is  acting  in  that  positicm,  nevertheless,  if  there  is  no 
vacancy  in  the  position  of  su})erintendent  I  cannot  see  how  this 
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ran  hv  acooiiiplisluMl.  It  is  the  duty  of  the  assistant  siiperiiitondont 
tn  i)(M'ff>ri!i  the  work  of  tlie  sii|HTinton(lont  in  the  absc^nce  of  the 
lattor,  \vlii'th(*r  such  ahscnoo  ho  only  for  ono  day  or  for  one  year. 
It  is  therefore  my  opinion  that  if  your  hoard  diH»s  n<)t  (h'sire  to 
th»<'lare  the  position  <»f  snperint(»ndent  vacant,  the  suhiry  of  the 
>npcrinten(h*nt  cannot  he  paid  to  the  assistant  superintentlent. 
Tlie  only  way  in  which  \\\v  salary  of  the  hotter  can  he  increased 
is  [»y  such  action  as  would  he  necessary  to  increase  it  if  the  snper- 
intendent  W(»re  present. 

Very  trnly  vtMirs, 

EDWARD  U.  (VMALLKV, 

A  Uorney-Gencrnl, 


Sffilr  [nsliiiiiions       S/afc  Finnurv  fjdir  -     Section  2a. 

Slate  .officers  and  eniploy<'cs ;  ainemlnient  to  law  providing  foi 
scnii-nionthly  paynicnt  of  salaries,  applies  to  the  employees 
of  State  institutions. 

(See  opinion  dune  7,  11)10.) 

STATK  OF  XKW  YORK. 

Attorxky-Gknkral's  Offigk, 

Albany,  June  13,  IDIO. 

Hknton  JMcCo.nnkt.l,  Ks(i.,  Trcnsnvi'r.  New  Yorl'  Slafe  SoJdlers 

and  Sailors'  Home,  IforncJI,  X.  1'.:' 

Dear  Sir. —  1  have  your  favor  of  the  11th  inst.,  in  which  you 

ask  luy  opinion  as  to  whether  chapter  oS,  Laws  of  1010,  rcnpiiring 

the  semi-monthly  payment  of  all  State  officers  and  employees  on 

the  first  and  sixteenth  of  each  month  applies  to  your  institution. 

In  reply  to  this  I  will  say  that  the  law  plainly  applies  to  all 

State  officers  and  employees,  and  that,  as  the  employees  of  your 

institution  are  paid  directly  hy  the  State,  they  clearly  come  within 

its  provisions.      I  have  rendered  an  opinion  upon  this  matter  to 

the  State  (\>nipt roller  and  enclose  yon  herewith  a  eopy  of  the  same 

for  your  information. 

Very  truly  yours, 

'  •  EDWARD  R.  O'MALLEY, 

Attorney-General. 
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male    Charities    Law  —  Sections    101),    202,    204,    20S  — /S7a/c 

liiditidions. 

New  York  Slate  1'rainiii^  School  for  Girls,  Hudson.  IJoard  of 
managers  have  no  right  to  disregard  the  eomniitnient  of  th(^ 
court,  and  refuse  to  admit  new  pupils  and  inmates  on  the 
ground  that  j)roper  aeeommodations  cannot  be  had.  Th(\y 
should  confer  with  th(»  State  I^oard  of  Charities  regarding 
such  nuittcrs. 

STATK  OF  XKW   YORK. 

Attounev-Gkn i:ra i/s  Okkice, 

Albany,  August  2:^  11)10. 

Chakles  II.  Stk(k\(;,  Esq.,  President,  Hoard  of  Manwfers,  New 
I'orJi-  State  Trainimj  School  for  Girls,  Hudson,  N,  Y,: 

Dear  Sir. —  Iveferring  to  my  letter  of  the  21st  ultimo  to  your 
superintendent  in  reference  to  the  right  of  your  institution  to 
refuse  to  accept  new  pupils  and  inmates  on  the  ground  that  you 
had  no  proj)er  accommodations  for  them,  and  to  your  letter  to  me 
of  the  12th  inst.,  in  which  you  set  forth  your  views  of  the  statute, 
permit  me  to  advise  you  as  follows: 

The  question  presented  is  whether  your  board  of  nuinagers  has 
the  right  to  instruct  your  superintendent  to  refuse  to  accept  girls 
regularly  committed  to  your  institution  by  a  court  of  competent 
jurisdiction,  on  the  ground  that  in  the  judgment  of  the  board  there 
are  no  })roper  accommodations  for  such  additional  inmates.  You 
j)oint  out  in  your  letter  that  the  total  possible  capficity  of  the  insti- 
tution is  o70,  which  includes  nine  rooms  in  the  main  building 
which  is  designed  for  officers  only  and  which,  under  the  policy  of 
your  board,  has  not  been  nstnl  for  housing  any  girls.  This  estimate 
also  includes  1)»]  rooms  in  "  Stuyvesant,''  the  so-called  prison  build- 
ing, which  has  I)een  condemned.  T  note  that  it  is  your  fixed  policy 
to  transfer  all  inmates  from  this  building  to  other  cottages  and  that 
you  do  not  care  to  be  responsible  for  placing  girls  in  this  building. 
Your  actual  i)opulati(m  is  o24,  ncit  counting  10  babies.  Tlie  capa- 
city under  the  above  exc(^i)tions  is  277.  The  only  actual  vacant 
rooms  in  the  institution  are  in  '"  Lowell,''  in  which  the  most  vicious 


Digitized  by  VjOOQiC 


Ols  Ukpokt  of  tiik  Attokxky-Cienkral. 

and  niniuinaircable  of  tlio  ^irls  aro  hoiis<»<l,  and  in  thU  n>ndcninc<l 
lMiildin<r. 

Tli(*  SuiMTintrndcnt  i)f  Prisons  has  nvcntly  coinplaiuod  that 
varii>ns  slicriflFs  had  reported  yonr  refusal  to  roeeive  girls  coni- 
niitted  to  your  institution.  After  the  reeeipt  of  this  eonnnuniea- 
tioii  I  had  a  eonferonee  with  your  superintendent  and  with  the 
sceretary  of  the*  Stat(»  Hoard  of  Charities,  to  whieh  your  institution 
is  snhjeet.  As  a  result  of  this  eonferenee  it  would  seem  that  it  i- 
i\w  opinion  of  the  seeretary  of  the  State  Board  of  Charities  that  il 
would  he  physieally  possihh*  for  your  instituti(»n,  by  niakin*?  certain 
n^arraiiirements,  to  ear<»  f<ir  more  inmates  than  you  now  have,  an?i 
th(»  secretary  himself  statfnl  that  there  was,  in  his  opinion,  no  suf- 
ficient reason  for  refusal  in  case  you  shonhl  he  cited  by  the  court 
to  explain  your  <lisohedience  of  the  connnitment. 

Section  IJM)  of  the  State  Charities  Law,  continuing  your  insti- 
tution, providers  that  it  is  continued  **  as  a  reformatory  institution 
*  *  *  f(u*  the  reception  of  all  girls  not  over  the  age  of  sixteen 
years,  who  shall  he  regidarly  committed  thereto  *  *  *  l>y  an% 
(M)urt  having  authority  to  make  such  commitments  *  *  *." 
Section  2i)2,  (h'iining  the  duties  of  the  superintendent,  })rovide^ 
that  *'  under  th<»  direction  of  such  managers  she  shall  receive  and 
fak-e  into  such  institution  all  females  regularly  C(mimitted  theret  > 
by  any  court  or  magistrate  having  authority  to  make  such  commit- 
ment." Section  204,  subdivisi<m  4,  seems  to  disclose  that  magis- 
trates shall  have  power  to  commit  females  to  this  institution,  and 
taken  in  conn(H*tion  with  secti(m  208,  this  intention  seems  clear. 
The  latter  section  i)rovides  that  ycmr  managers  shall  emph>v  female 
marshals  to  c(>nv(»y  from  the  place  of  conviction  to  the  place  of  the 
institution  "  all  females  regularly  committed  thereto." 

In  view  of  these  facts,  it  is  my  opinion  that  under  the  foregoing 
jM'ovisions  of  the  statutes  your  institution  is  recpiired  to  receive  all 
persons  committed  by  competent  tribunals.  State  or  otherwise.  Of 
course,  if  it  were  j)hvsically  impossible  for  you  to  comply  with  the 
mandate  of  the  court,  such  impossibility  would  constitute  a  defense 
an<l  w(>uld  prevent  your  punishment  for  contempt  for  refusing  to 
obey  the  order  of  commitment. 

Secti<m  0  of  the  State  Charities  Law  gives  the  State  Board  of 
Charities  power  to  establish  rules  for  the  reception  and  retention 
of  innuites  in  all  institutions  subject  to  its  jurisdiction,  and  section 
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18  of  the  same  law  gives  this  same  board  the  power  to  make  trans- 
fers of  inmates  from  one  institution  to  another.  It  is  my  o})inion 
that  it  is  the  duty  of  yonr  board  to  communicate  the  facts  to  the 
State  Board  of  Charities  in  order  that  that  board  may  take  such 
action  in  the  premises  as  it  deems  necessary.  The  question  as  to 
whether  or  not  you  must  receive  any  particular  person  committed 
is  one  of  fact  in  each  instance  to  be  determined  by  the  conditions 
existing  and  the  peculiar  circumstances  surrounding  each  case. 
It  is  impossible  for  me  to  lay  down  any  definite  line  of  demarka- 
tion  in  view  of  the  general  supervisory  i)Ower  conferred  upon  the 
State  Board  of  Charities  over  your  instituticm  both  in  respect  to 
the  rece])tion,  retention  and  management  of  inmates.  I  therefore 
advise  that  this  matter  should  be  taken  up  with  that  board  as  a 
question  of  policy.  Unless,  however,  it  is  actually  impossible  for 
you  to  receive  girls  regularly  committed,  I  must  advise  you  that 
you  are  not  justified,  in  my  opinion,  in  disregarding  the  commit- 
ment of  the  court. 

Very  truly  yours, 

EDWAIU)  K.  O'MALLEY, 

A  Home y-G(nte rah 


Sfufe  lusiitutions  —  New  York  State  Tra'miug  School  for  Boys, 
(^)ntra(*t  with  Xew  York  Central  Railroad  for  constructing  spur 
track,  should  not  omit  the  provisions  recpiired  by  section  11 
of  the  Labor  Law,  that  only  citizens  of  the  I'nited  Stat(^s  shall 
be  employed.  Contract  should  also  be  approved  by  the  Fiscal 
Supervisor  in  accordance  with  the  provisions  of  subdivision  0, 
chapter  52(1,  Laws  1010. 

STATE  OF  XEW  YORK. 

Attorney-Gexerai/s  Office, 

Albaxy,  Decemher  20,  1010. 

lion.  BonERT  W.  TTtt.l,  Seeretari/,  (^otunilsslon  to  Sclcrl  a  Site  for 
the  New  I'ork  State  Train'uuj  School  for  Boys,  Capitol, 
Albany,  N.  Y.: 

TVar  Sir. —  Pursuant  to  your  oral  request  asking  me  to  exannne 
the  contract  dated   I)eceud)er   10,   1010,  between   the   New   York 
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('<Mitral  \'  IIikIsoii  Kivcr  Railroad  (\nupaiiy  and  tlio  Xow  York 
State  Trainiii*::  School  for  l>oy<  Site  Coiimii^'^ion,  for  iho  eoiistnu- 
lion  of  a  >]niY  track,  which  contract  already  executed  has  been  sub- 
niitt(Ml  to  nie  hy  the  State  Architect,  and  if  I  find  it  to  he  in  pmper 
fi>rni,  to  approve*  it,  I  have  examined  the  contract  an<l  I  find  that  I 
cannot  approve  it  for  the  followini?  reasons: 

1.  There  has  been  omitted  from  it  the  provision  nnpiired  by 
section  14  of  the  Labor  Law,  which  provides,  among  other  things, 
that  only  citizens  of  tin*  TnitcMl  Statics  shall  be  em])Ioyed  and 
pref(M*ence  given  citizens  of  the  State  of  Xew  York. 

On  Xovend)er  '],  11)10,  you  wrote  this  department  a  letter  in 
reference  to  this  contract,  wherein  y»)U  askcMl  whether  the  ])ro- 
vi^ion  of  th(»  LalM)r  Law,  retpiiring  that  only  citizens  of  the  UnitcMl 
States  shall  be  empb>yed  on  work  under  contract  with  the  State  of 
New  York,  is  valid,  an<l  a  d(»j)uty  rei)lied  to  your  favor  by  lett(T, 
dated  Xovend)er  10,  1010,  in  which  it  was  state<l  that  th(»  only  case 
where  this  question  has  ever  l)e(»n  passed  \\\nm  was  in  People  vs. 
Warren,  l.*5  .Misc.  (n."),  and  that  it  was  there  held  that  such  a  pro- 
vision is  un<'onstittitional  and  void,  and  the  letter  concluded  that  in 
the  al)sence  of  any  appeal  from  the  decision  jn  that  ease,  or  any 
conflicting  decision,  you  were  authorized  to  execute  a  contract 
omitting  such  provision. 

The  ca<e  cited  is  an  is(>lat(Ml  one  wdiich  arose  in  the  Superior 
i\n\r\  of  Uuffalo  in  July,  1SJ)."»,  and  the  only  cpiestion  passed  upon 
by  the  court  was  whetluM*  it  was  a  crime  for  a  contractor  with  a 
municipal  corporation  for  the*  construction  of  public  works  to 
enjj)loy  alien  labor  uj)ou  such  works.  The  statute  there  under  con- 
si<leratiou  was  chaj)ter  i'r2-2  of  the  Laws  of  IMU  and  the  language 
of  s(<-tiou  1+  (d'  the  present  Labor  Law  is  not  identical  with  the 
language  in  that  act. 

Furthermore,  since  that  decision  and  in  1005  the  people  of  this 
State  a(b>j)ted  an  amendujent  to  the  ('on>titution  (arti<de  XII, 
section  1),  which  provides, 

a  *  >'■  -J-  nnd  the  legislature  may  regulate  and  fix  the  wages 
or  salaries,  the  hours  of  work  or  labor,  and  make  j)rovision  for 
the  ])rotection,  welfare  and  safety  of  persons  employetl  by  the 
State,     *     ■"     *    or  other  civil  division  of  the  State  or  by  any 
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contractor  or  subcontractor  performing  work,  labor  or  services 
for  the  state,    *    *    */' 

This  gives  to  the  Legislature  very  broad  powers  in  dealing  with 
labor.  Under  the  above  quoted  constitutional  provision  most  of 
the  present  Labor  Law  has  been  enacted.  The  section  in  question 
in  its  present  form  has  not  been  passed  upon  by  the  courts.  It 
therefore  seems  to  me  in  view  of  the  change  in  the  statute  and  the 
amt^ndment  of  the  Constitution,  that  the  dwision  of  the  Superior 
Court  of  Buffalo  can- hardly  be  considered  the  law  at  the  present 
time.  Whether  the  Legislature  under  the  provisions  of  the  Con- 
stitution quoted  had  the  powder  to  enact  the  provision  of  the  Labor 
Law  under  discussion  may  be  open  to  dispute,  and  it  would  be 
well,  as  T  have  heretofore  suggested  to  the  Labor  Commissioner, 
that  the  question  of  the  constitutionality  of  it  be  testenl  in  the 
proper  forum  and  in  that  w^ay  the  matter  set  at  rest. 

More  than  that,  it  has  heretofore  been  the  custom  to  insert  in  all 
contracts  wherein  the  State  was  a  party,  a  provision  in  compliance 
with  section  14  of  the  Labor  Law.  In  view  of  these  facts,  I  do  not 
feel  authorized  under  the  law  in  advising  you  to  omit  said  section 
from  the  contract. 

1,  therefore,  \vithdraw  the  letter  to  you  of  November  10th  and 
overrule  the  views  therein  expressed  and  advise  you  that  I  cannot 
approve  this  contract  without  compliance  with  said  ])rovisi()n  of 
the  Labor  Law. 

2.  As  the  contract  directs  the  performance  of  the  \v()rk  without 
public  advertisement  and  without  a  preliminary  deposit,  it  should 
comply  with  subdivisicm  0  of  cha])ter  520  of  the  Laws  of  11)10, 
viz.,  be  approved  by  the  Fiscal  Supervisor  of  State  (charities. 

Yours  very  truly, 

EDWAlii)  H.  OV\r ALLEY, 

Atiorney-deiicral 
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OPINIONS   RENDERED   OTHER   THAN   STATE 
DEPARTMENTS. 


Puhfir  Offirrrs  Lair  —  SfctioH  15  — Ju<stlrrs  of  the  Peace. 

Wljcii  constitutional  oath  i>f  t»fii('(»  has  ])cm  takon  and  copies  tih»tl 
with  town  clerk,  hnt  <lni)licate  copy  not  sent  to  county  clerk 
until  ex[»iration  of  fifteen  days,  said  county  cl<Tk  should  tile 
such  cj»py,  the  acts  of  said  ju>tlce,  havinir  euter(»d  upon  tho 
di>chari!:e  of  his  <luties,  heing  valid. 

STATK  OF  NKW  YORK. 

Attounky-Cikxkuai/s  Offick, 

Albany,  Februanj  i\"i,  IIUO. 

I>.  II.  OiiKunoiM',  KsQ.,  Count  1/  Clerl\  (leneseo,  N.  Y,: 

Dear  Sir. —  I  am  j)leased  to  acknowledge  recei})t  of  your  favor 
under  date  of  Felu'uary  10,  HMO,  asking  to  he  advise<l  as  to  your 
course  in  reference  to  tiling  the  oath  of  otKce  of  J.  K.  Taylor,  who 
was  elected  a  justice  of  the  peace  of  the  town  of  Portage,  in  your 
county,  in  March,  11M)J),  term  to  c<>nnnence  on  January  1,  IIUO. 

I  am  informed  by  the  correspondence  and  certified  copy  of  oatli 
that  Air.  Taylor  took  his  constitutional  oath  of  office  on  the  14th 
day  of  January,  1010;  that  the  same  was  taken  in  duplicate  and 
both  left  with  the  town  clerk  on  that  day;  that  one  of  the  duplicates 
was  duly  filed  in  the  oiiic(^  of  the  town  clerk  on  that  day  ami  he 
promised  to  forward  the  other  to  the  county  clerk  and  that  through 
SI )uu'  inadvertence  the  town  cl<»rk  failed  to  forward  a  certified  copy 
of  the  oath  in  the  county  clerk's  office  until  on  or  about  January 
:>(;,  1010. 

On  February  5,  1010,  I  wrote  Air.  Taylor  that  the  county  clerk 
should  file*  the  oath  of  office. 

I  desire  to  call  your  attention  to  section  15  of  the  Public  Officers 
Law  which  provides  that  all  of  the  official  acts  performed  by  a 
public  officer  who  has  centered  upon  the  discharge  of  his  duties 
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without  taking  and  filing  an  official  oath  or  an  official  undertaking, 
shall  be  valid. 

It  has  been  repeatedly  held  that  the  failure  of  a  person  elected 
to  a  public  office,  to  file  an  oath  within  the  time  required  by  statute 
does  not  ipso  facto  vacate  the  office.  Such  an  officer  holds  his  office 
by  a  defeasible  title  and  he  is  placed  in  a  position  where  the  office 
could  be  declared  vacant  or  f(n*feited  by  a  proper  tribunal  for  such 
failure,  but  this  defect  in  his  title  can  be  cured  at  any  time  before 
it  is  declared  forfeited  by  the  filing  of  such  oath  in  the  county 
clerk's  office. 

Matter  of  Kerr,  57  Misc.  324. 

Foote  V.  Stiles  et  al,  57  X.  Y.  309. 

Cronin  v.  Stoddard,  07  N.  Y,  271. 

reojde  ex  rel.  Brooks  v.  Watts,  73  llun,  404. 

People  ex  rel.  Wilson  v.  Board,  50  llun,  2()4-2()(;. 

I  think  it  is  your  duty  to  file  the  oath  of  office  of  ^Ir.  Taylor 
notwithstanding  it  did  not  reach  your  office  until  after  the  expira- 
tion of  the  fifteen  days,  and  I  do  not  think  the  official  actions  of 
.\[r.  Taylor  are  invalid  on  account  of  the  failure  of  the  town  clerk 
to  forw^ard  the  duplicate  to  you  within  that  time. 
Yours  truly, 

EDWABI)  R.  O^MALLEY, 

Attorncy-Ocficral, 
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K I  eel  ion  Law  —  Seel  ion  7'>. 

When'  citv  of  tlu»  (liinl  class,  or  village  has  been  made  subject  u^ 
the  |)r(»visions  of  article  III  of  the  Election  Law  by  vote  «»f 
the  people  at  a  preneral  election,  such  decision  may  only  bi* 
eha Hired  by  vote  at  another  j^eneral  election,  but  if  made  sub- 
ject t(»  ])rovisions  of  article  III  by  resolution  of  the  commit- 
tees entitled  to  repr<»sentation  on  board  of  inspectors,  chanir*' 
can  oidy  be  made  by  a  like  resolution  of  such  committees  a- 
])rovided  un<ler  section  73. 

STATK  OF  NEW  YOUK. 

AtTOUX K Y-G K \ KK A l/s   () FFI < ' K, 

A T.B A X Y,  3/^(rr//   Ul  11)10. 

Hon.  IIk.nkv  (i.  I*ki{kins,  Asscnthlyman,  Albany.  X.  Y.: 

Dear  Sir.-  In  reply  to  your  favor  of  the  12th  instant,  I  hv:: 
tn  state  that,  by  section  7-5  of  the  f]lection  Law,  it  is  provided  that 
no  city  of  the  third  class  or  villag(^  shall  l)e  sid>ject  to  the  provision? 
of  article  III  of  the  Ehrtion  Law,  unless  special  action  is  taken 
by  the  committees  of  each  political  party  entitled  to  representation 
upon  the  board  of  inspectors  or  the  question  has  been  settled  by  a 
^ubmission  of  the  sanu*  to  the  voters  of  the  city  or  village,  as  pro- 
vided I)y  section  7*5  above  referred  to. 

The  last  paragrajdi  of  such  section  reads  as  follows: 

'*A  similar  procedure  shall  take  any  such  city  or  village 
which  has  so  elected  to  come  within  the  provisions  of  this 
article  out  of  such  provisions  and  make  them  thereafter  n«» 
h)nger  applicable  to  such  city  or  village;  but  if  the  decision  to 
come  under  this  article  was  made  at  a  general  election,  such 
decision  can  be  chaug(Ml  only  at  a  general  election.'' 

It  is  very  clear  froui  the  above  <pu»t(»d  paragraph  thai  if  any 
such  city  or  village*  has  been  made  subject  to  the  provisions  <'f 
article  III  of  the  Election  Law,  it  can  be  taken  out  of  said  provi- 
sions by  a  similar  procedure,  but  if  it  was  made  subject  to  such 
provisicuis  by  a  vote  of  the  ])eo])|(»  at  a  general  election,  it  can  oidy 
be  changed  back  by  vote  at  another  general  election;   and   it  i- 
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(Hjually  plain  that  if  a  city  or  village  was  made  subject  to  the  pro- 
visions of  article  HI  by  rcsolntions  of  the  coniniittees  of  tho 
parties  entitled  to  rej)resentation  on  the  board  of  inspectors,  it  can 
be  changed  and  the  city  or  village  relieved  from  the  provisions  of 
that  article  by  like  resolutions  made  and  filed  by  the  respective 
committees  of  the  parties  entitled  to  representation  upon  the  elec- 
tion boards,  in  the  office  of  the  county  clerk  and  Secretary  of  State, 
declaring  that  th(>v  desire  that  the  city  or  village  be  taken  out  of 
the  provisions  of  article  ITT,  and  upon  the  filing  of  such  resolu- 
tions, as  provided  by  section  7'3  of  the  Election  Law,  the  provisions 
of  article  TIT  will  no  longer  a])ply  to  such  city  or  village. 
Yours  truly, 

i:i)WAlU)  R.  O'MALLEY, 

Allornefj-driieral, 


Coii.soflflafrd  School  h(ur  —  in  ion  Free  Schools. 
District  within  village  of  Pulaski.     Annual  election  of  trustees  to 
be   held   ]>ursuant   to   provisions   of  general   act   relating  to 
j)ublic  instruction.     ((\)ns.  School  Law  of  1SJ)|;  Educaticm 
Law  of  11)01).) 

STATK  OK  NEW  YORK. 

Attoun  i: y-(i kn  kuai/s  ( )kki ck, 

Albany,  April  S,   11)10. 

liiKird  tif  Edncnlion   (kf   Vnion   Free  School   Disfricf,    Vilhu/e   (t( 
Pnhisl'i,  N.  r.; 

(Jentlemen. —  T>y  your  favor  (written  by  X.  R.  vSmith)  under 
date  of  ^larch  4th,  and  subse(iuent  lett(»r  under  date  of  March 
loth,  I  am  asked  for  an  opinion  as  to  the  time  and  nuiniKU*  (d' 
electing  th(»  members  ijf  your  board. 

Ry  th(^  correspondence  before  me  it  apj)ears  that  by  chapter  oOT), 
Laws  of  lsr>:?,  certain  scho<d  districts  and  parts  of  districts  within 
the  village*  <»f  Riiiaski  wen*  consolidated  into  ou(»  district,  thi' 
bounds  (d'  which  were  cot<M-minous  with  the  village,  and  by  sec- 
tion '2  of  su<*h  special  act,  nine  persons  were  named  an<l  appointi^l 
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tnl^t('('<  of  sjiid  district,  to  Im»  divided  into  throe  classes,  and  it  \va- 
so  arraiiired  that  th(»  terms  of  three  of  sueh  trusf(H^s  should  expire 
each  vear,  and  the  Hrst  Tuesday  of  ()et<»her  was  fixed  as  the  date 
f(»r  holtlinu  the  annual  seh(M>l  nieetiuir.  A  couple  of  amendment' 
were  made  to  such  act  in  is.").*)  and  1S<)4,  hut  did  not  touch  the 
(piestion  under  consi(h»ration. 

I>y  chapter  1^54  of  the  I.aws  of  1.^02,  several  of  the  sections  of 
the  original  act  were  amendeil,  and  it  was  organized  into  a  union 
free  school  district,  and  Miction  2  was  amended  to  read  as  follows: 

'*  The  presnt  trustees  of  sai<l  school  district  numl)er  seven 
shall  remain  in  otlice  and  act  as  trustees  of  said  union  free 
schiwd  district  until  the  re>[>ective  terms  for  which  they  have 
heen  elected  and  (pialifi(»d  shall  expire,  and  at  each  annual 
schcxd  meeting  ludd  thereafter,  ])ursuant  to  the  provisions 
of  the  general  act  relating  to  public  instruction,  tluTe  shall  Ik* 
elected  three  trustees  to  supply  the  place  of  those  whose  term- 
of  otKce  shall  then  expire.  If,  at  any  meeting  ?o  annually 
hehl,  there  shall  he  a  failure  to  ehvt  said  trustees,  the  cla>s 
whose  terms  w<>uld  then  ex])in'  shall  hold  until  others  are  duly 
elected  in  their  stead.  Notice  of  tlu*  annual  or  any  special 
district  meeting  may  hereafter  he  given  by  p(»sting  the  sanif 
in  three  public  places  in  said  village  and  also  jMd)lishing  \\\ 
the  newspaper  printed  in  said  village,  if  any  shall  be  })ub- 
lished  therein,  and  the  same  shall  be  deemetl  a  valid  and 
sufficient  notice  for  all  purposes.'' 

Thi<  amendment  changed  the  time  and  manner  of  electing  thi- 
truster's  in  th(»  Pulaski  district  from  the  first  Tuesday  t)f  (K-tober 
to  the  time  provi<le(l  ior  holding  annual  schocd  meetings  pursuant 
to  the  provisions  of  the  general  act  relating  to  public  instruction. 

At  the  time  of  the  above  amendment  the  general  act  provided 
for  the  election  of  trustees  in  a  union  free  school  district,  whose 
limits  cornsspondt'd  with  those  of  an  incorporated  village  or  city, 
in  class(\s  of  thre(»  each  year  to  hold  thr(»e  years,  thus  nniking  a 
board  composed  of  ninc^  menduM's,  their  regular  terms  of  servi(*e  to 
be  computed  from  the  date  of  the  charter  electicm  in  such  village, 
'*  and  ther(>after  there  shall  be  annually  elected  in  such  villages 
and   cities,    at   the   (diarter   elections,    by    separate    ballots,    to  he 
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endorsed  ^  school  trustees,'  in  the  same  manner  as  the  charter 
officers  thereof,  trustees  of  the  said  union  free  schools,  to  supply 
the  places  of  those  whose  terms  by  the  classification  aforesaid  are 
about  to  expire."  This  general  provision  was  incorporated  in  the 
(.^msolidated  School  Law  of  1894,  and  re-enacted  without  material 
change  in  the  Education  Law  of  1909,  and  became  section  222  of 
tlie  last  mentioned  act,  and  still  remains  in  force. 

I  think  it  was  the  intention  of  the  Legislature  that  the  annual 
election  of  trustees  in  the  Pulaski  school  district  should  be  held  at 
the  same  time  as  the  charter  election  in  said  village.  The  amend- 
ment made  by  chapter  254  of  the  Laws  of  1892  superseded  the 
provisions  of  section  2  of  chapter  305  of  the  Laws  of  1853,  as  to 
the  time  and  manner  of  holding  the  annual  school  meetings  in  such 
district  and  to  conform  such  election  to  the  general  act,  but  in  all 
other  respects  the  special  })rovisions  relating  to  such  district 
remain  intact,  and  are  applicable  thereto,  as  I  am  unable  to  find 
that  they  have  been  repealed.  The  provisions  of  chapter  254,  Laws 
of  1892,  in  reference  to  giving  notice  of  annual  and  special  school 
meetings^,  as  provided  in  section  2,  and  authorizing  expenditures 
as  indicated  by  section  7,  are  still  in  force,  as  well  as  all  other  pro- 
visions thereof,  if  there  is  any  conflict  between  the  same  and  the 
General  Education  Law,  but  there  is  no  conflict  between  such 
s])ecial  act  and  the  Education  Law  as  to  the  time  when  the  annual 
school  meeting  in  said  Pulaski  district  shall  be  held,  as  section  2 
providers  that  such  annual  meeting  shall  be  held  pursuant  to  the 
provisions  of  the  general  act  relating  to  public  instruction. 
Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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Puhlir  Health  Law  —  Serf  ions  !(>'»,  144  as  amended,  and  Section 
i:]()-    Ilealfh  Officer,  Port  of  .Xew  VorL 

Wlictlicr  aiiH'iiilinents  in  law  rc«»:iir(liiitc  fees,  etc.,  provide  snfli- 
cicntlv  for  dfjiartiiH'iit  expenses  of  port.  Provisions  regarding 
visitation  of  V(sh*1s  nndcr  s('cli<»n  !'*»<).  Kisrlit  of  health  orticcr 
to  M'll  stfani  vrsM'ls  nniit  for  s<«rvi<*(*. 

( Sfc  opinion  Kchrnary  21,  IIUI.) 
STATK  OF  XKW  YORK. 

A TT(  >UX  K V-(  J  K X  KRA l/s   (  )kKI  ( ' K, 

Alhaxy,  .h/,7W  1<>,  \\)\{). 

Dr.  A.  11.  Doty,  Heal  Hi  Ofjieer.  Port  of  Sor  York,  (Juarantinr, 
L,  L: 

Dear  Sir. —  I  hvix  to  acknowlcdo:^  tho  nnvipf  of  vour  roniniuni- 
cation  of  Angnst  12,  VJ\^\  in  which  von  ask  for  an  (»pinion  npon 
tho  following  (picr^tions: 

1.  Whether  the  amendments  to  sections  10*5  and  144  of  the 
Pnblie  Health  Law  will  ]»rovide  for  the  expenses  of  yonr  depart- 
ment j)revions  to  Oetoher  1st,  wliieh  eann<»t  he  eare<l  ft>r  by  the 
ju'esent  income. 

2.  AVhether,  nnd(»r  section  I'JO  of  the  same  law,  the  visitation 
of  certain  vessels  depends  on  the  decision  (»f  the  health  ofti(»er. 

'i.  Whether  the  health  officer  may  sell  certain  steam  V(*sseU 
which  are  nntit  for  sen-vice,  the  amount  secnred  thorehy  to  become 
part  of  the  income  of  yonr  department. 

In  reply  to  the  foregoing,  I  beg  to  advise: 

1.  The  amendments  to  the  Ptddic  Health  Law  by  chapter  42r» 
of  the  Laws  of  1010  seem  designed  to  do  away  with  the  presen: 
method  of  i)roviding,  from  fees,  etc.,  collected,  the  means  and 
income  for  the  nuiintenance  of  your  department  an<l  to  put  that 
de])artment  npon  the  same  basis  as  other  departments  by  the  appro- 
]>riation  of  moneys  by  the  Legislature  to  pay  for  snch  nuiintenance. 

Section  144  of  the  Public  Health  Law,  as  amended  by  chapter 
425,  Laws  of  11)10,  provides,  among  other  things: 

"  The  salary  of  the  h(»alth  officer  and  of  all  persons  ap- 
pointed or  (vmployed  by  him,  and  all  the  expenses  necc^saril}' 
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incurred  by  him  in  the  performance  of  the  duties  of  his  office, 
shall  be  paid  by  the  state  out  of  money  appropriated  therefor. 
There  may  be  annually  appropriated  for  the  health  officer  a 
contingent  fund  which,  notwithstanding  any  other  provision 
of  law,  may  be  paid  to  him  by  the  treasurer  on  the  w^arrant 
of  the  (!omj)troller.  Such  fund  may  be  used  l)y  him  to  ])ay 
the  current  expenses  of  his  office  for  which  an  immediate 
payment  in  cash  is  recjuired,  but  he  shall  render  to  the  state 
comptroller  on  or  before  the  fifth  day  of  each  month  a  sworn 
itemized  statement  of  all  expenditures  from  such  fund  during 
the  preceding  calendar  month. '^ 

The  i)rovision  of  the  law  with  regard  to  the  collection  of  fees  is 
still  retained.  These  fees,  under  section  37  of  the  State  Finance 
Law,  have  heretofore  been  excepted  from  the  requirement  provid- 
ing for  payment  thereof  to  the  state  treasurer  and  have  been  made 
applicable  to  the  general  maintenance  of  your  department.  Section 
103  of  the  Public  Health  Law,  as  amended  by  chapter  425,  Laws 
of  1910,  provides  that  the  health  officer 

^^  *  *  *  in  case  of  an  emergency  arising,  shall  use  all 
nutans  conducive  to  the  protection  of  the  public  health,  and 
if  the  balance  in  tlie  contingent  fund  is  insufficient  therefor, 
may,  with  the  approval  of  the  governor  and  notwithstanding 
the  provisions  of  section  thirty-seven  of  the  state  finance  law, 
expend  such  portion  of  the  fees  collected  by  him  as  may  be 
needed.  If  such  expenditure  is  made  the  health  officer  shall 
render  to  tho  state  comptroller  on  or  before  tlu^  fifth  day  of 
the  succeeding  mouth  a  sworn  itemized  statement  of  all  such 
expenditures  made  during  the  preceding  calendar  month.'' 

Section  37  of  the  State  Finance  Law  has  also  been  amended  by 
chapter  440  of  the  Laws  of  1910,  by  which  the  words  "  except  the 
health  officer  of  the  port  of  New  York  "  have  been  omitted  from 
said  section. 

The  foregoing  amendments  are  to  take  effect  October  1,  1910, 
and  chapter  512  of  the  Laws  of  1910  (the  appropriation  bill) 
makes  2)rovision  for  the  appropriation  of  the  amounts  named  in 
that  act,  to  be  paid  to  the  health  officer  for  the  several  purposes 
sj)ecified,  for  tho  iiscal  year  Ix^ginning  October*  I,  1910. 
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It  would  thus  apjK'ar  that,  from  and  after  October  1,  1910,  all 
salaries  and  expt'nses  of  your  department  are  to  he  paid  out  of  the 
moneys  appropriated  therefor.  In  so  far  as  any  contingent  fund 
may  Ih»  provided  hy  ap[)ropriation,  such  fund  may  be  used  to  pav 
**  the  current  expenses  "  of  your  office  for  which  an  iminediato 
)>ayment  in  cash  is  required,  by  which  1  understand  is  meant  the 
expenses  <»f  the  current  or  ensuing  year  beginning  Octol>er  Ist. 
ShouM  an  emergency  arise,  nnpiiring  the  use  of  means  to  protect 
the  public  health  and  shoubl  the  balance  in  the  contingent  fund  be 
insufficient  therefor,  then  the  h<»alth  (ifficer  may,  with  the  appn>val 
(►f  the  (lovernor,  exi»end  such  portiiui  of  the  fees  collected  by  him 
as  nuiy  be  needed. 

Vruiu  the  foregoing,  I  am  of  the  opinion  that  the  sections  above 
notetl  will  not  provide  for  expenses  of  your  department  prior  to 
Octnlx'r  1,  IJUO,  which  cannot  be  <*ared  for  by  your  present  income. 

'2.  Section  1*50  of  the  Public  Health  Law  provides  for  the 
detention  at  (piarantine,  until  permit  for  discharge  is  given,  <»f 
every  vessel  from  any  place  where  a  (piarantinable  disease  existed, 
and  further  providers: 

**  Every  vessel  arriving  at  the  port  of  Xew  York  from  any 
foreign  port  and  every  V(»ss(d  from  a  (h>mestic  port  shall,  on 
their  arrival  at  the  (puirantine  ground,  be  subject  to  visitation 
by  the  lu^ilth  officer." 

1  am  of  the  opinion  that,  while  all  vessels  are  subject  (z".  e, 
liable)  to  visitaticm  by  the  health  officer,  such  visitation  del>e^d^ 
upon  the  decision  of  the  lu^alth  officer,  and  that  he  may  dispense 
with  such  insi)ection  if  he  regards  it  unnecessary  for  the  protec- 
tion of  the  public  health. 

3.  I  find  no  warrant  in  the  law,  other  than  by  implication  und(»r 
section  37  of  the  State  Finance  Law  as  it  now  reads,  which  woubl 
authorize  you  to  sell  the  boats  in  question.  However  that  may  be, 
the  amendnuMit  to  scH'tion  37  by  chapter  440,  Laws  1910,  alKive 
noted,  will  require  that,  after  October  1,  1910,  all  moneys  derived 
from  th(^  sourc(s  therein  specified  shall  be  turned  over  to  the  State 
treasurer,  except  so  far  as,  under  section  103  of  the  Public  Health 
Law,  as  amended  by  duipter  42r»,  Laws  of  1910,  you  may  use  such 
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portion  of  the  fees  collected  as  may  be  necessary,  for  the  purposes 
and  in  the  manner  in  said  section  set  forth ;  therefore,  no  moneys 
resulting  from  any  sales,  even  if  made,  can  become  a  part  of  the 
income  of  your  department. 

Yours  very  respectfully, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 


Motor  Vehicle  Law  —  Section  289  —  Suhdivision  4  —  Chauffeurs 

— ^  Licenses. 

Where  chauflFeur  fails  to  pass  examination,  and  seeking  to  evade 
the  law,  acquires  a  share  in  his  employer's  car,  he  still  comes 
under  the  provisions  of  the  statute  if  hired  to  operate  the 
car,  and  must  procure  a  license  under  section  289. 

STATE  OF  NEW  YORK. 

Attobney-Generax's  Office, 

Albany,  September  21,  1910. 

Automobile  Club  of  America,  Bureau  of  Tours,  Fifty-fourth 
Street,  New  York  City. 

Gentlemen. —  Replying  to  your  letter  of  the  20th  inst.,  in 
which  you  state  that  certain  chauffeurs  who  have  failed  to  pass 
the  examinations  have  acquired  shares  in  their  employers'  cars,  in 
some  cases  to  the  extent  of  only  one  dollar,  in  order  that  they 
may  drive  the  cars  without  a  license  and  avoid  the  law,  and 
asking  my  opinion  upon  the  validity  of  this  procedure,  I  beg  to 
advise  as  follows: 

Section  289,  subdivision  4,  of  the  Motor  Vehicle  Law,  provides 
in  part  as  follows : 

"  No  person  shall  operate  or  drive  a  motor  vehicle  as  a 
chauffeur  upon  a  public  highway  of  this  state  after  the  first 
day  of  August,  nineteen  hundred  and  ten,  unless  such  person 
shall  have  complied  in  all  respects  with  the  requirements  of 
this  section  *  *  *." 
31 
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Section  281  defines  the  term  "  chauffeur  "  as  meaning  "  any 
person  operating  or  driving  a  motor  vehicle  as  an  employee  or  for 
hire."  It  is  my  opinion  that  if  the  person  owning  a  part  interest 
in  a  car  is  employe<l  to  operate  the  car  by  the  owner  of  the  other 
interest  and  actually  d(K»s  operate  it  for  wages  or  for  hire,  he 
comes  within  the  terms  of  this  definition  and  is  therefore  not 
allowed  to  operate  unless  he  first  obtains  the  license  provided  by 
section  289. 

Very  truly  yours, 

EDWARD  R.  O'MALLEY, 

A  ttomey-Oeneral. 


Education   Law  —  Section   382  —  {Amended   by   Chapter   607, 

Laws  1910). 

Manner  of  election  of  school  directors  at  general  election  in  towns. 

STATE  OF  KEW  YORK. 

Attorney-General's  Office, 

Albany,  October  4,  1910. 

Dear  Sir. —  By  reason  of  the  numerous  inquiries  made  for  in- 
formation relative  to  the  nomination  and  election  of  two  school 
directors  in  each  town  at  the  ensuing  election,  I  have  prepared 
this  letter,  which  I  trust  will  answer  all  questions  along  those 
lines. 

It  is  provided  by  subdivision  1  of  section  382  of  the  Education 
Law,  as  amended  by  chapter  COT  of  the  Laws  of  1910,  that 

"  Two  school  directors  shall  be  elected  for  each  town  at  the 
general  election  held  in  the  year  1910;  " 

and  the  last  sentence  of  the  same  subdivision  provides: 

"  Such  directors  shall  be  elected  in  the  same  manner  that 
town  officers  are  elected  at  town  meetings  held  at  the  time 
of  a  general  election,  and  the  provisions  of  the  Election  Law 
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relating  to  the  nomination  and  election  of  town  officers  shall 
apply  to  the  nomination  and  election  of  such  directors." 

It  is,  therefore,  necessary  to  elect  two  school  directors  in  each 
town  at  the  ensuing  election  whether  the  biennial  town  meeting 
in  your  town  is  held  at  the  same  time  of  the  general  election  this 
year  or  next,  and  if  your  town  election  is  held  at  any  time  between 
the  1st  day  of  February  and  the  1st  day  of  May,  it  will  also  be 
necessary  for  you  to  elect  the  two  directors  at  the  general  election 
to  be  held  November  8,  1910. 

Section  341  of  the  Election  Law  prescribes  the  manner  in  which 
town  officers  shall  be  elected  at  town  meetings  held  at  the  time  of  a 
general  election,  and,  as  far  as  material,  reads  as  follows : 

"  In  towns  in  which  town  meetings  are  held  at  the  time 
of  a  general  election,  in  an  odd  numbered  year,  the  names 
of  candidates  for  town  offices  shall  be  printed  on  the  same 
ballots  as  the  names  of  candidates  for  other  offices  voted  for 
in  such  towns  at  such  general  election.  In  towns  in  which 
town  meetings  are  held  on  general  election  day  in  an  even 
numbered  year,  the  names  of  candidates  for  town  offices  shall 
be  printed  on  separate  ballots;     *     *     *." 

This  being  an  even  numbered  year,  it  is  apparent  from  the  above 
quoted  portion  of  such  section  that  the  name  of  such  candidates 
for  school  directors  and  all  other  town  officers,  if  any  are  to  be 
elected  this  year,  should  be  placed  upon  a  separate  ballot  from  the 
one  upon  which  the  candidates  for  other  offices  to  be  elected  this 
year  will  appear. 

The  same  section  of  the  Election  Law  from  which  the  last 
above  quotation  is  made  provides  that  the  ballots  and  sample 
ballots  for  town  officers  shall  be  provided  by  the  town  clerk,  and 
cousequcntly  at  the  town's  expense. 

The  noniinalions  for  school  directors  should  be  made  in  the 
same  niauncT  as  nominations  of  candidates  for  other  town  office 
are  made,  and  if  a  town  is  divided  into  two  or  more  election  dis- 
tricts, the  same  method  should  be  followed  in  making  nominations 
for  school  diret^tors  this  year  as  has  been  heretofore  established  by 
rule  or  practice  in  such  towns. 
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A  committee  appointed  pursuant  to  section  135  of  the  Election 
Law  has  no  authority  to  make  the  nominations  for  school  directors, 
unless  a  town  primary  has  been  held  and  nominations  made  and 
some  of  the  causes  mentioned  thtrein  exist  which  require  the  action 
of  such  committee.  A  committee  appointed  by  some  prior  primary 
to  fill  vacancies  upon  a  ticket  nominated  thereat,  would  not  have 
the  power  or  authority  to  make  original  nominations  for  school 
directors  to  be  elected  on  Xovtmber  8th  as  the  authority  of  all 
such  committees  terminated  at  the  election  following  their  appoint- 
ment. 

One  of  the  directors  should  be  for  a  short  term  and  one  for  the 
long  term,  and  the  ballots  should  state  which  candidate  is  for  short 
and  which  for  long  term. 

The  proposed  constitutional  amendment  should  be  numbered 
one  and  the  State  proposition  should  also  be  numbered  one,  but 
both  amendment  and  proposition  can  be  upon  one  ballot 

A  separate  ballot  box  should  be  i)rovided  for  the  school  directors 
and  town  officers  when  candidates  as  provided  by  the  last  para- 
graph of  section  31G  of  the  Illection  Law,  and  if  a  town  proposi- 
tion is  also  to  be  submitted  to  the  electors  in  any  town  a  separate 
box  should  be  provided  for  the  same. 

Certificates  of  nomination  for  school  directors  should  be  made 
in  duplicate,  and  one  filed  with  the  town  clerk  and  one  with  the 
county  clerk  at  least  fifteen  days  before  election.  (See  sections 
127  and  128,  Election  Law.) 

Certificates  and  returns  should  be  made  by  the  inspectors  of  the 
canvass  of  the  school  directors  and  delivered  to  the  justices  of  the 
peace  and  town  clerk  as  provide<l  by  section  G5  of  the  Town  Law. 

Section  308  of  the  Election  Law  provides: 

"  The  officers  or  board  charged  with  the  duty  of  providing 
ballots  for  any  polling  place  shall  provide  therefor  two  sample 
ballots  which  shall  l)e  arranged  in  the  form  of  a  diagram 
showing  the  entire  front  of  the  voting  machine  as  it  will 
appear  after  the  official  ballots  are  arranged  for  voting  on 
election  day.     *     *     * " 

As  both  the  county  and  iovni  clerks  will  be  required  to  par- 
ticipate in  the  furnishing  of  ballots  this  year,  it  will  be  necessary 
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for  those  officers  in  towns  in  which  voting  machines  will  be  used, 
to  confer  as  to  the  form  of  ballots,  sample  ballots  and  numbering 
on  machines  so  that  no  confusion  may  arise,  and  the  process  of 
voting  with  the  machines  will  be  made  plain  and  easy  to  be  under- 
stood by  all  the  votors. 

Yours  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-OeneraL 


OPINIONS  RENDERED  THE  COMMISSIONERS  OF  THE 
LAND  OFFICE. 

STATE  OF  NEW  YORK. 

Attorney-General^s  Office, 

Albany,  January  10,  191(>. 

Before  tjie  Standing  Committee  on  the  Hearing  of  Remon- 
strances OF  THE  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Edgar  B. 
MuLFORD  for  a  grant  of  land  under  the 
waters  of  Gardiners  Bay,  town  of  East- 
hainpton,  Suffolk  county. 


To  the  Cammissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  application  having  been  re- 
ferred to  the  standing  committee  by  your  honorable  board,  we, 
the  undersigned  have  the  honor  to  report  that  the  matter  came 
on  for  hearing  before  your  committee  on  January  4,  1910,  at 
which  time  the  applicant  appeared  by  his  attorney  and  the  remon- 
strants, the  town  board  of  the  town  of  Easthampton,  and  the 
board  of  trustees  of  the  freeholders  and  commonalty  of  said  town 
also  appeared,  and  that  at  the  hearing  it  was  shown  that  the 
greater  part  of  the  lands  under  water  applied  for  are  natural 
clamming  grounds  which  have  been  used  from  time  immemorial 
by  the  iuhabitants  of  said  town,  for  the  digging  of  soft  shell  clams, 
which  industry  has  afforded  means  of  livelihood  for  many  of  the 
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citizens  of  paid  town ;  tlio  npplirant  disclaims  any  intention  of 
filling  in  any  part  of  the  land  under  water  applied  for  and  the 
only  pur[M»se  of  the  grant  is  to  Ik?  to  enable  the  applicant  to  erect 
docks  or  piers;  he  applies  for  a  strip  of  land  500  feet  long  in 
front  of  the  whole  of  his  uplands,  and  extending  140  feet  into  the 
waters  of  the  bay,  and  offers  to  the  State  $25  for  the  grant  applied 
for. 

Your  committee  does  not  think  that  it  is  for  the  best  interests  of 
the  State  that  this  grant  should  be  made  and  recommends  that  the 
board,  in  its  discretion,  deny  the  application.  The  applicant  has 
a  perfect  right  to  erect  a  pier  in  front  of  his  uplands  without  a 
grant  from  the  land  board,  under  the  decision  in  Trustees  of 
Brookhaven  v.  Smith,  188  N.  Y.  74,  and  your  committee  thinks 
that  the  applicant  should  be  confined  to  that  privilege  at  the 
present  time. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 

FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  Febi^uary  8,  1910. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Petition  of  Harriet  M. 
Spraker  and  Caroline  S.  Carroll,  as 
residuary  devisees  and  surviving  trustees 
under  the  will  of  John  H.  Starin,  deceased, 
for  a  confirmatory  grant  of  lands  under  water 
in  Long  Island  Sound  adjoining  Glen  Island, 
which  were  granted  to  John  H.  Starin  on 
JN'ovember  29,  1891,  by  a  defective  descrip- 
tion. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  petition  calls  attention  to  an  error  made  in 
a  grant  of  lands  under  water  made  to  John  H.  Starin  on  Novem- 
ber 29,  18J)1.  The  error  consisted  in  the  description  of  the  course 
of  the  southwesterly  boundary  of  the  lands  thereby  granted,  and 
in  the  patent  that  course  was  described  as  south  9°  38'  east  590 
feet.  It  is  now  shown  by  an  accurate  survey  that  the  description 
of  this  course  was  erroneous  as  was  also  the  distance.  The  course 
should  have  been  south  11°  37'  35"  east  666.60  feet,  in  order  to 
join  the  southwest  corner  of  a  previous  grant  made  in  the  year 
1879  to  Mr.  Starin,  as  was  the  intention  of  the  1891  grant.  A 
confirmatory  grant  by  changing  the  course  above  mentioned  from 
south  9°  38'  east  590  feet  to  south  11°  37'  35"  east  666.60  feet 
to  the  southwest  corner  of  lands  under  water  granted  to  John  H. 
Starin  by  the  People  of  the  State  of  New  York,  December  29, 
1879,  would  include  no  additional  land. 

The  Public  Lands  Law,  by  section  7,  gives  your  honorable  body 
full  power  to  cause  to  be  issued  a  confirmatory  grant  where  the 
previous  patent  was  manifestly  erroneous  in*  description,  as  the 
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patent  of  1891  undoubtedly  was  because  the  lines  would  not  join, 
and  your  board  has  full  power  to  make  the  confirmatory  grant 
applied  for,  in  accordance  with  amended  petition. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

A  ttomey-Generai, 


STATE  OF  NEW  YORK. 

ATTOBNEY-QENERix's    OfFICE, 

Albany,  February  24,  1910. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Lillian  V. 
RouRKE  for  the  sale  to  her  as  owner  of  cer- 
tain tax  lands  in  Kings  cbunty. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  application  having  been  referred  to  me  for 
the  purpose  of  making  inquiry  as  to  whether  the  petitioner,  Lillian 
V.  Rourke,  was,  as  she  claims,  the  fee  owner  of  lots  Nos.  142  to 
146  inclusive  on  map  No.  5  of  the  village  of  Fort  Hamilton,  Kings 
county,  which  lands  were  bid  in  by  the  State  and  still  belong  to 
the  State  under  the  1877  and  1890  tax  sales,  I  have  to  report 
that  ilr.  Stephen  M.  Iloyt,  the  attorney  for  the  petitioner,  has 
submitted  a  chain  of  title  showing  that  Lillian  V.  Rourke  took  a 
deed  for  those  lots  on  May  29,  1899,  from  James  G.  McMurray 
and  others  as  heirs  at  law  of  Joseph  McMurray,  deceased,  and 
that  in  1903  she  also  took  a  deed  from  George  Baxter  and  wife 
of  lot  No.  143.  The  chain  of  title  further  shows  that  Joseph 
McMurray  was  the  grantee  of  all  of  said  lots  by  a  deed  dated 
August  24,  1855. 

I  have  procured  from  the  State  Comptroller  a  tax  search  which 
shows  that  all  of  these  lots  were  sold  at  the  1866  tax  sale  and 
subsequently  conveyed  to  various  purchasers,  George  Baxter  being 
the  purchaser  of  lot  Xo.  145.  The  purchasers  of  the  other  lots 
were  John  A.  Newbold  and  Hiram  Buck. 
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From  the  incomplete  evidence  adduced  before  me  I  am  of  the 
opinion  that  Lillian  V.  Rourke  was  not,  except  possibly  as  to  lot 
No.  143,  the  owner  in  fee  of  the  lands  applied  for,  all  of  which 
has  been  owned  by  the  State  under  both  the  1877 'and  1890  tax 
sales. 

Eespectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 


STATE  OF  NEW  YORK. 

Attobney-Qenebal's  Office, 

Albany,  March  24c^  1910. 
Befobe  the  Standing  Committee  on  the  Heabinq  of  Remon- 
stbances  of  the  Commissionebs  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  the  Town 
OF  Rye  for  a  grant  of  land  under  water, 
pursuant  to  the  provisions  of  chapter  711  of  | 
the  Laws  of  1907. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  application  was  referred  to  your  committee 
together  with  a  remonstrance  on  behalf  of  the  Oakland  Beach 
Realty  Company.  Under  chapter  711  of  the  Laws  of  1907,  a 
public  park  for  the  inhabitants  of  the  town  of  Rye,  Westchester 
county,  was  provided  for,  to  be  known  as  Rye  Park.  The  act 
provided  for  the  acquisition  of  certain  lands  adjacent  to  Long 
Island  Sound  for  park  purposes,  and  commissioners  appointed  by 
the  act  were  authorized  to  issue  bonds  to  pay  for  the  property. 
The  last  section  of  the  act  provides  that  the  Commissioners  of  the 
Land  Office  are  authorized  to  release  to  the  town  any  right  of  the 
State  in  and  to  any  land  under  water  adjacent  to  and  in  front  of 
any  uplands  included  in  the  boundaries  of  the  park.  The  park 
commissioners  have  acquired  the  fee  of  a  large  parcel  of  land 
bounded  by  Rye  Beach  avenue,  Forest  avenue,  Dearborn  avenue 
and  Long  Island  Sound.  Adjoining  this  park  property  are  the 
lands  of  the  remonstrants,  the  Oakland  Park  Realty  Company. 
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The  remonstrants  object  to  the  making  of  the  grant,  principally 
for  the  reason  that  the  Realty  Company  has  a  small  beach  of  its 
ovvn  lying  immediately  to  the  west  of  the  lands  under  water  applied 
for,  and  has  been  in  the  habit  of  using  the  land  between  high 
and  low  water  mark  for  bathing  purposes  —  in  fact,  they  have  a 
bathing  pavilion  upon  their  own  land. 

The  act  above  referred  to,  chapter  711  of  the  Laws  of  1907, 
authorizes  the  commissioners  to  let  the  privilege  of  maintaining 
bath  houses  and  bathing  facilities  at  said  park  and  also  the  privi- 
lege of  maintaining  a  public  restaurant  and  of  letting  boats  for 
hire. 

A  hearing  was  duly  held  before  your  committee  on  January  4, 
1910,  when  it  was  contended  by  ihe  attorneys  for  the  remon- 
strants, that  as  adjoining  littoral  and  riparian  owners  they  have, 
together  with  the  public,  the  legal  right  of  passage  along  the  fore- 
shore of  the  entire  beach  of  Long  Island  Sound  and  that  this  is  a 
paramount  right  to  any  right  of  the  park  commissioners  in  the 
exercise  of  any  authority  vested  in  them  by  the  act  aforesaid.  The 
applicant  denies  that  the  remonstrants  have  any  private  right  to 
the  foreshore  of  the  park  as  appurtenant  to  the  land  owned  by 
them,  and  maintains  that  the  Legislature,  in  the  exercise  of  its 
governmental  functions,  has  authorized  the  land  board  to  release 
to  the  applicant  any  right  of  the  i)eople  in  and  to  the  land  under 
water  in  front  of  said  park. 

If  the  upland  of  Rye  Park  was  in  private  ownership  there 
might  be  some  merit  to  the  argument  that  the  right  of  the  public 
or  jus  puhlicam,  consisting  of  the  right  to  use  the  waters  of  the 
State  for  the  purposes  of  navigation,  bathing  and  fishing,  with 
right  of  access  thereto,  existed,  but  as  Rye  Park  was  acquired 
and  is  owned  by  the  town  of  Rye,  a  municipal  corporation,  under 
legislative  enactment,  for  public  use  in  the  pursuit  of  health  and 
happiness,  your  committee  believes  the  remonstrance  should  be 
overruled  and  that  the  grant  should  be  made  as  applied  for. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
FRANK  M.  WILLIAMS, 

State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  March  28,  1910. 

Before  the  Standing  Committee  of  the  Commissioners  of 
the  Land  Office  on  the  He.\ring  of  Remonstrances. 


In  the  Matter  of  the  Application  of  Henry  A. 
Tabb,  William  J.  Burlee  and  American 
Linseed  Company,  for  a  grant  of  land  under 
the  waters  of  the  Kill-von-KuU,  at  Port 
Richmond,  Richmond  county,  for  beneficial 
enjoyment. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  application  having  been  re- 
ferred to  us,  together  with  the  remonstrance  of  the  corporation 
counsel  of  the  city  of  New  York,  we  have  the  honor  to  report 
that  the  matter  was  fully  heard  before  our  committee  and  that 
on  such  hearing  the  applicants  failed  to  satisfy  us  that  they  are 
the  owners  of  uplands  adjacent  to  the  lands  under  water  applied 
for.  The  applicants  own  a  parcel  of  about  one  acre  of  land  lying 
on  the  south  side  of  Richmond  terrace  or  Shore  road.  They  claim 
also  to  own  a  narrow  strip  of  land  lying  on  the  north  side  of 
Richmond  terrace  and  between  said  road  and  mean  high  water 
mark. 

The  corporation  counsel  maintains  that,  inasmuch  as  the  original 
patent  to  the  applicant's  grantor  contained  an  exception  of  a  high- 
way eight  rods  in  width  by  the  water  side,  the  fee  of  the  roadway 
of  Richmond  terrace  (now  only  fifty  feet  wide)  which  it  seems 
was  originally  laid  out  along  the  water's  edge  of  the  Kill-von-Kull, 
including  any  accretions  thereto  from  the  river,  does  not  belong 
to  the  applicants  and  that  the  Commissioners  of  the  Land  OflSce 
have  no  power  to  make  the  grant  applied  for. 

The  testimony  on  both  sides  was  entirely  documentary  and 
presents  very  difficult  questions,  and  the  facts  are  not  entirely 
clear.    No  witnesses  were  presented  by  the  applicants.    The  cor- 
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poration  counsel  insists  that  the  land  applied  for  will  be  required 
by  the  city  of  X(^\v  York  in  the  making  of  water  front  improve- 
ments and  shows  that  there  is  very  little  land  under  water  along 
the  Kill-von-Kull  left  ungranted  by  this  board. 

Under  all  these  circumstane:^s  we  recommend  that  your  honor- 
able board,  in  the  exercise  of  a  discretion  committed  to  you  by 
the  Legislature,  deny  this  application. 

Kespect fully  submitted, 

EDWARD  R.  O'MALLEY, 

A  ttomey-General. 
FRAXK  M.  WILLIAMS, 

State  Engineer  ai\d  Surveyor, 


STATE  OF  >EW  YOliK. 

Attorney-General's  .  Office, 

AxBANY,  March  28,  1910. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Request  of  Eugene  L. 
Fat>k  for  a  resale  of  certain  abandoned  canal 
lands  in  the  city  of  Buffalo  which  were  sold 
on  March  10,  1909,  under  the  direction  of 
the  State  Engineer  and  Surveyor. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  T  return  the  papers  in  this  application  and  havo 
the  honor  to  report  that  I  can  sec  no  reason  why  the  contract  of 
sale  entered  into  should  not  be  carried  out.  The  sale  was  held 
legally,  under  the  provisions  of  the  Public  Lands  Law,  by  the 
State  Engineer  and  Surveyor. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attomey-Generah 
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STATE  OF  NEW  YORK. 

Attobney-Genebal's  Office, 

Albany,  May  2,  1910. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  With  reference  to  a  proposed  bill  recently  intro- 
duced in  the  Legislature  authorizing  the  Commissioners  of  the 
Land  Office  to  convey  to  the  heirs  of  Barbara  Schuster,  deceased, 
or  to  their  assigns,  without  further  payment  therefor,  all  the  right, 
title  and  interest  of  the  State  to  certain  lands  in  the  town  of 
Hamburg,  Erie  county,  containing  50  acres,  which  were  sold  to 
Barbara  Schuster  by  the  State  Engineer  and  Surveyor  in  the 
year  1888  pursuant  to  resolution  of  the  Commissioners  of  the 
Land  Office,  and  which  matter  has  been  referred  to  me  by  your 
honorable  body,  I  have  the  honor  to  report: 

That  the  lands  in  question  were  lands  which  had  been  acquired 
by  the  State  at  a  Comptroller's  tax  sale  held  in  1881.  The  lands 
were  sold  upon  the  application  of  Casper  Schuster,  the  husband 
of  Barbara  Schuster.  He  applied  twice  to  the  land  board  for  the 
advertisement  and  sale  of  these  lands.  TTis  first  application  to 
purchase  was  denied  at  a  meeting  of  the  land  board  held  May  5, 
3  887.  He  subsequently  renewed  his  application  and  on  the  17th 
of  Xovember,  1887,  the  land  board  directed  the  land,  which  had 
been  appraised  at  $1,000,  to  be  sold  pursuant  to  statute  and  the 
regulations  of  the  board  relative  to  the  sale  of  tax  lands  under 
which  the  purchaser  would  only  be  entitled  to  quit-claim  letters 
patent  to  said  lands,  ilr.  Schrster  well  knew  that  he  was  pur- 
chasing: a  law  suit  with  other  persons  who  claimed  title  to  said 
premises,  when  he  offered  to  purchase  the  State's  title. 

At  the  State  Engineer's  sale  ^fr.  Schuster  paid  $508  on  account 
and  gave  his  bond  for  the  balance,  $500,  and  a  certificate  of  sale 
was  issued  by  the  State  Engineer  to  Barbara  Schuster,  the  wife 
of  Casper  Schuster.  Mrs.  Schuster. is  in  default  on  the  bond 
w^hich  is  held  by  the  State  but  in  view  of  the  peculiar  circum- 
stances concerning  this  matter  and  the  litigation  which  has  ensued, 
in   nil   of   which   the   Schus^ters   have  been   successful,   the   State 
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Coniph'ollor  has  been  very  leniont  and  has  not  brought  any  pro- 
ceedings npon  the  bond  nor  has  he  asked  that  the  said  bond  be 
forfeited. 

In  the  ease  of  Pe(.i>lc  ex  rel.  Hall  v.  Woodruff,  57  A.  D.  342, 
it  was  held  that  where  a  (piit-elaim  patent  was  issued  by  the  State 
(and  no  other  form  of  patent  for  tax  lands  has  been  issued  for 
many  years),  the  failure  of  the  State's  title  to  the  land  conveyed 
does  not  create  a  legal  claim  for  compensation  under  the  provisions 
of  section  6  (formerly  section  5)  of  the  Public  Lands  Law,  and 
that  the  purchaser  under  such  a  patent  is  not  entitled  to  reim- 
bursement of  the  purchase  money  paid. 

In  the  case  of  the  People  ex  rel.  Suydam  v.  Morgan,  45  A.  D. 
19,  it  would  seem  that  the  claim  against  the  State  must  have  been 
presented  within  the  time  allowed  by  law,  and  the  court  referred 
to  the  constitutional  provision  that  "  neither  the  Legislature,  canal 
board,  nor  any  person  or  persons  acting  in  behalf  of  the  State 
shall  audit,  allow  or  pay  any  claim  which  as  between  citizens  of 
the  State  would  be  barred  by  lapse  of  time." 

It  would  therefore  seem  that  the  proposed  legislation  would 
not  be  constitutional. 

Messrs.  Morey,  Bosley  &  IXforey,  Buffalo,  X.  Y.,  the  attorneys 
for  the  Schiisters,  who  have  had  this  recent  bill  introduced  in  the 
Legislature,  endeavored  to  have  me  intervene  on  behalf  of  the 
State  in  en  rction  brought  against  the  Schusters  by  the" Hennepin 
Improvement  Company  to  try  out  the  question  of  the  title  to  the 
lands  which  the  State  sold,  and  in  view  of  the  fact  that  there 
was  no  legal  obligation  upon  the  part  of  the  State  to  defend  its 
title,  I  declined  to  appear  in  said  action. 

For  the  reasons  above  stated  I  cannot  recommend  the  approval 
of  the  proposed  legislation. 

Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attomey-GeneraL 
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STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  July  29,  1910. 
To  the  Honorable,  The  Commissioners  of  the  Land  Office: 

Gentlemen. —  With  reference  to  your  request  of  the  13th  inst., 
to  be  advised  as  to  certain  trespass  committed  on  lot  60,  Artillery 
patent,  Washington  county,  I  beg  to  report  to-  you  as  follows : 

The  papers  sent  to  me  with  your  request  for  investigation  and 
action  were  by  me  forwarded  to  the  State  Engineer  and  Surveyor 
with  my  request  for  a  report  upon  the  facts,  since  the  alleged 
trespass  was  said  to  be  committed  by  the  Atlantic  Gulf  and 
Pacific  Company,  being  contractors  on  Barge  canal  contract  No. 
25.  A  copy  of  this  report,  dated  July  26,  1910,  is  enclosed  here- 
with. From  this  report  it  appears  that  the  contractor  above  nam^d 
is  operating  entirely  within  the  lines  of  lands  appropriated  by 
the  State  for  the  purposes  of  its  work,  save  .69  of  an  acre  which 
is  a  rock  ledge,  upon  which  has  been  placed  a  small  quantity  of 
quarry  rock.  This  quarry  rock  will  be  entirely  removed  at  an 
early  date  and  placed  in  the  wash  wall  in  the  new  canal.  This 
is  the  onlv  act  of  encroachment  committed  by  the  contractor  out- 
side  of  the  lines  of  appropriated  land,  and  in  view  of  the  state- 
ment of  the  State  Engineer  it  seems  to  me  that  any  action  against 
the  contractor  is  inadvisable. 

I  return  herewith  papers  in  the  matter  received  by  me  on  the 
14th  inst.,  together  with  a  blue  print  showing  the  limits  of  the 
appropriated  land. 

Respectfully  yours, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 


STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  July  29,  1910. 

To  the  Ilonorahle,  The  Commissioners  of  the  Land  Office: 

Gentlemen. —  Pursuant  to  your  request  of  the  13th  inst.,  asking 
to  be  advised  as  to  your  power  to  appoint  a  caretaker  over  certain 
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lands  at  Crown  Point  in  the  county  of  Essex,  I  beg  to  render 
you  the  following  opinion : 

By  chapter  151  of  the  Laws  of  1910,  the  State  accepted  title 
from  the  corporation  of  Witherbee,  Sherman  &  Company  of 
certain  lands  in  the  town  of  Crown  Point  in  the  said  county  of 
Essex,  embracing  the  sites  of  Fort  St.  Frederick  and  Fort  Amherst, 
upon  the  condition  described  in  the  conveyances  of  those  lands, 
that  they  should  be  forever  dedicated  to  the  purpose  of  a  public 
park  or  reservation,  the  people  of  the  State  of  New  York  agree- 
ing to  protect  the  fort  ruins  on  said  lands  from  spoliation  and 
further  disintegration  to  the  end  that  they  may  be  preserved  for 
all  time,  so  far  as  may  be.  The  conveyances  contain  certain 
restrictions  as  to  mines  and  minerals  and  easements,  which  are 
not  necessary  to  be  considered  in  discussing  the  question  involved 
in  this  opinion.  Xo  provision  is  made  in  the  act  for  the  appoint- 
ment of  any  special  officer  or  commission  to  care  for  this  property, 
the  protection  of  which  the  State  by  the  enactment  of  the  above 
law  assumed. 

The  Public  Lands  Law  provides  in  section  3  under  the  head  of 
powers  and  duties  of  the  Commissioners  of  the  Land  Office,  as 
follows : 

"  Such  commissioners  shall  have  the  general  care  and 
superintendence  of  all  State  lands,  the  superintendence 
whereof  is  not  vested  in  some  officer  or  board.'' 

Since,  therefore,  the  superintendence  of  the  lands  above  des- 
cribed is  not  vested  in  some  officer  or  board,  it  must  necessarily 
follow  that  the  Commissioners  of  the  Land  Office  are  charged 
with  the  general  care  and  superintendence  of  this  property.  As 
a  necessary  incident  to  the  exercise  of  this  power  of  care  is  the 
power  of  the  appointment  or  emj)loyment  of  caretakers. 

However,  it  must  be  noted  that  no  appropriation  has  been  made 
by  the  Legislature  for  the  use  of  the  Commissioners  of  the  Land 
Office  in  compensating  such  caretakers  for  their  services. 

Section  35  of  the  State  Finance  Law  provides  that  a  State 
officer,  employee,  board,  department  or  commission  shall  not  con- 
tract indebtedness  on  behalf  of  the  State,  nor  assume  to  bind  the 
State  in  an  amount  in  excess  of  the  money  appropriated  -or  other- 
wise lawfully  available.    This  provision  would  seem  to  forbid  any 
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agreement  for  compensation  for  the  services  of  a  caretaker  until 
an  appropriation  has  been  made  therefor.  However,  I  am  in- 
formed that  certain  individuals  or  historical  societies  have  offered 
to  take  charge  of  those  lands  and  care  for  them  without  cost  to 
the  State. 

I  am  therefore  of  the  opinion  that  the  Commissioners  of  the 
Land  Office  have  the  power  to  appoint  as  caretakers  such  persons 
as  agree  to  perform  services  free  of  charge  to  the  State. 
Yours  very  truly, 

EDWARD  R.  O'MALLEY, 

Attorney-GeneraL 


STATE  OF  NEW  YORK. 

Attokney-Genebal's  Office, 

Albany,  September  21,  1910. 
Befobe  the  Commissionebs  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Benjamin 
R.  BissoN  for  a  release  of  the  State's  interest 
in  certain  lands  in  the  city  of  Brooklyn  which 
were  owned  by  Mary  Smith  at  the  time  of 
her  death  without  heirs. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  application  is  one  made  under 
chapter  509  of  the  Laws  of  1900,  amending  the  Public  Lands  Law, 
which  provides  that  an  application  may  be  made  to  your  honor- 
able board  for  the  release  of  escheated  lands  by  the  purchaser  at 
a  judicial  sale  or  sheriff's  sale  on  execution,  or  the  alleged  grantee 
of  any  person  who  would  have  succeeded  by  devise  or  otherwise 
to  the  title  of  such  person  but  for  his  alienage  or  legal  incapacity 
to  take  or  convey  the  property  so  escheated. 

In  this  case  Mary  Smith  died  in  the  city  of  Brooklyn  in  or 
about  the  month  of  February,  1904,  leaving  no  heirs,  but  leaving 
a  lot  of  land  in  the  village  of  West  Flushing,  to^^-n  of  Newtown, 
Queens  county.     Thereafter  and  on  or  about  October  4,  1007,  one 
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John  T.  Gallagher,  a  creditor  of  said  decedent,  was  appointed 
her  administrator,  and  subsequently  the  said  administrator  peti- 
tioned the  surrofjate  of  Kiugs  county  for  i)crmission  to  sell  the 
real  estate  of  said  decedent  for  the  payment  of  her  debts,  and  by 
a  decree  of  the  surrogate's  court,  dated  June  2,  1908,  the  said 
administrator  was  authorized  and  directed  to  sell  the  above 
described  real  estate,  which  he  did  on  July  24,  1908,  and  the 
petitioner  herein,  Benjamin  R.  Bisson,  became  the  purchaser  at 
said  administrator's  sale  for  the  sum  of  two  hundred  dollars 
($200).  Although  a  notice  of  the  proceeding  in  the  surrogate's 
court  for  leave  to  the  administrator  to  sell  said  real  estate  for  the 
payment  of  debts  was  duly  served  on  the  Attorney-General,  it  is 
claimed  by  the  petitioner  herein  that  the  surrogate's  court  lacked 
jurisdiction  to  order  the  sale  of  property  of  the  State  for  payment 
of  debts  of  a  decedent,  as  the  State  is  not  bound  by  a  judgment  or 
decree  of  any  of  its  courts  except  in  those  matters  where  it  has  by 
statute  conferred  jurisdiction  and  consented  to  be  bound.  There  is 
no  provision  of  law  for  making  the  State  a  party  to  such  a  pro- 
ceedinir.  (See  Seitz  v.  Messerschmitt,  117  A.  D.  401,  affd.  188 
N.  Y.  587.) 

Because  the  petitioner  could  not  acquire  the  State's  title  by 
reason  of  the  decree  of  the  surrogate  of  Kings  county  to  lands 
which  absolutely  vested  in  the  State  upon  the  failure  of  heirs,  but 
subject,  however,  to  the  payment  of  decedent's  debts,  the  peti- 
tioner now  asks  relief  at  the  hands  of  your  honorable  board. 

It  is  my  opinion,  however,  that  the  amendment  to  the  Public 
Lands  Law  l)y  chapter  509  of  the  Laws  of  1909,  authorizing  your 
honorable  board  to  act  upon  the  application  of  the  purchaser  at  a 
judicial  sale  did  not  embrace  an  application  like  the  present  one 
for  the  reason  that,  in  my  opinion,  the  sale  by  the  administrator 
on  the  unauthorized  d(  crec  of  the  surrogate  was  not  a  judicial  sale. 
It  is  a  question  that  I  think  the  court  should  pass  upon  before  the 
Land  Board  acts  in  applications  of  this  kind,  and  it  is  my  opinion 
that  this  application  should  be  denied,  which  will  give  the  peti- 
tioner the  opportunity  of  suing  out  a  writ  of  certiorari  when  the 
whole  question  can  be  determined  by  the  court. 
Bespoetfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attomey-Oeneral. 
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STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  September  21,  1910. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Joun 
Francis  Larkin  for  a  release  of  lands 
escheated  to  the  State  by  reason  of  the  failure 
of  heirs  of  his  wife,  Elizabeth  Ann  Larkin, 
deceased. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  matter,  having  been  referred 
to  me  for  my  examination  and  report,  I  beg  to  submit  the 
following : 

That  John  Francis  Larkin  on  August  1,  1910,  filed  a  petition 
with  your  honorable  board,  pursuant  to  the  provisions  of  the 
Public  Lands  Law,  and  that  he  therein  petitioned  for  the  release 
to  him  of  the  State's  interest  in  and  to  two  lots  of  land  lying  upon 
Chazy  Lake,  in  the  town  of  Dannemora,  Clinton  county,  together 
containing  about  one-half  acre. 

This  application  is  made  in  accordance  with  all  the  require- 
ments of  the  statutes,  and  also  in  accordance  with  the  rules  of  the 
Cf^mmissioners  of  the  Land  Office  governing  such  applications. 

An  exrmmation  of  the  verified  petition  and  of  the  affidavits  of 
disinterested  persons,  Avith  affidavits  of  publication  and  of  posting 
of  notices  of  the  application  shows  the  following  facts: 

T.  That  the  petitioner  resides  at  Xo.  52  Quinby  place,  West 
Orange,  Xew  Jersey,  and  is  the  widower  of  Eliza])eth  Ann  Larkin, 
deceased,  who  died  inte?tate  in  the  city  of  West  Orange,  Xew 
Jersey,  on  June  28,  1908,  he  having  been  married  to  her  for 
seventeen  years  prior  to  her  death. 

II.  That  the  said  decedent  was  the  owner  in  fee  at  the  time  of 
her  dentil  of  the  said  premises,  and  that  the  value  thereof  at  the 
present  time  is  about  $750,  and  that  said  property  is  subject  to  the 
right  of  curtesy  therein  of  the  petitioner  by  reason  of  the  facts  that 
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the  petitioner  and  his  said  wife,  Elizabeth  Ann  Larkin,  had  a 
living  child  who  died  in  infancy. 

III.  That  the  said  Elizabeth  Ann  Larkin  left  her  surviving  no 
heirs  at  law  whatever,  and  th(»re  is  no  other  person  than  the  peti- 
tioner who  would  have  sncceedcMl  to  any  interest  in  such  real 
estate. 

IV.  That  the  real  e>tate  descril)ed  in  the  petition  embraces  all 
the  property  of  which  the  said  Elizabeth  Ann  Larkin  died  seized. 

V.  That  the  said  premises  were  purchased  by  the  petitioner  in 
the  name  of  his  wife  and  the  purchase  money  thereof  paid  for  by 
him,  and  that  all  improvements  upon  said  lands  were  made  by  the 
petitioner. 

VI.  That  notice  of  application  was  made  in  proper  form  and 
duly  published  in  the  Plattsburgh  Daily  Press,  a  newspaper 
l>rinted  in  the  city  of  Plattsburgh,  Clinton  county,  for  the  required 
period,  and  a  copy  thereof  was  duly  posted  on  the  doors  of  the 
Clinton  county  court  house  at  Plattsburgh. 

VII.  Searches  made  by  the  county  clerk  of  Clinton  county 
show  that  one  of  the  said  lots  was  purchased  from  Sullivan  King 
and  wife,  in  the  name  of  Mrs.  Frank  Larkin  on  September  23, 
1897,  for  the  consideration  of  $25,  and  that  the  other  lot  was 
purchased  from  Oscar  L.  Southworth  and  wife,  in  the  name  of 
Elizabeth  Annie  Larkin,  on  August  21,  1903,  and  that  the  title 
still  stands  in  the  name  of  the  petitioner's  wife,  free  from  any 
liens  or  incumbrances. 

VIII.  The  property  is  described  as  follows: 

"  All  that  tract  or  parcel  of  land  situate  in  the  to\vn  of 
Dannemora,  county  of  Clinton,  and  State  of  Xew  York,  and 
brine:  part  of  lot  Xo.  ?A  C.  W.  M.  Johnson's  survey  in  1885 
and  1880,  and  filed  in  the  Comptroller's  office,  which  is 
bounded  and  doj-cribed  as  follows:  Beginning  at  a  stake  on 
said  lot  Xo.  34  at  the  boathonse  on  the  west  side  of  Chazy 
Lake,  running  thence  southwesterly  on  the  shore  of  Chazy 
Lake  one  hundred  feet;  thence  north  or  northerly  150  feet; 
thence  east  100  feet  U)  ]Miss  Larkins's  line  to  the  place  of 
beirinniuii".  And  also  the  land  adjoining  said  described  land, 
comnieneinirrit  a  ee<lar  ])ost  in  the  said  line  and  leading  to 
the  public  l!i<»lnvay  suilieient   for  a  road   to  said   lot.      The 
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above  described  property  is  intended  to  be  the  same  premises 
conveyed  by  Enuua  A.  Goodrich  to  Oscar  L.  Southworth  by 
deed  dated  June  24,  1902,  recorded  July  5,  1902,  in  Book 
102  of  Deeds,  at  page  287,  in  Clinton  county  clerk's  office, 
and  by  said  Oscar  L.  Southv^^orth  and  wife  conveyed  to  Eliza- 
beth Annie  Larkin  by  deed  dated  August  21,  1903,  and  re- 
corded September  15,  1903,  in  said  county  clerk's  office  in 
Book  104  of  Deeds,  at  page  617.  Also,  all  that  other  piece 
or  parcel  of  land  situate,  lying  and  being  in  the  town  of 
Dannemora,  county  of  Clinton,  and  State  of  New  York,  and 
described  as  follows :  Being  a  part  of  land  deeded  to  Sullivan 
King  by  the  State  Comptroller  on  the  seventh  day  of  Septem- 
ber, 1886,  and  on  the  26th  day  of  May,  1887,  and  bounded 
as  follows:  Beginning  at  a  cedar  stump  on  the  lake  shore, 
running  southwest  100  feet  along  lake  shore;  thence  north- 
west 150  feet  to  a  poplar  tree  blazed  on  three  sides  j  thence 
cast  100  feet;  thence  south  150  feet  to  place  of  beginning, 
and  being  a  part  of  lots  36  and  41,  and  containing  one-fourth 
of  an  acre  of  land,  more  or  less,  being  the  same  premises 
conveyed  by  said  Sullivan  King  and  wife  to  Mrs.  Frank 
Larkin,  by  deed  dated  September  23,.  1897,  and  recorded  in 
the  said  county  clerk's  office  September  24,  1897,  in  Book  95 
of  Deeds,  at  page  451.'* 

Section  62  of  the  Public  Lands  Law  (chapter  50,  Laws  of 
1909)  provides  that  a  conveyance  which  may  be  made  in  the  dis- 
cretion of  the  Commissioners  of  the  Land  Office,  releasing  the 
interests  of  the  State  in  escheated  real  estate,  to  a  petitioner  who 
is  a  surviving  husband  of  any  owner  of  any  interest  therein  imme- 
diately prior  to  the  escheat,  shall  be  without  consideration  where 
the  value  of  the  property  sought  to  be  released  shall  not  exceed 
ten  thousand  dollars  ($10,000). 

I  therefore  advise  that  your  honorable  board  has  full  legal  power 
to  grant  the  prayer  of  the  petitioner  herein. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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STATE  OF  NEW  YORK. 

Attobney-Genekal's  Office, 

Albany,  September  21,  1010. 

Repobt  of  tiik  Special  Committee  to  the  Commissionebs  of 
the  Land  Office. 


In  the  Matter  of  the  Petition  to  remove  ob- 
structions from  certain  lands  under  water  in 
the  citv  of  Dunkirk. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  We  beg  to  advise  that  we  have  carefully  exam- 
ined this' application  and  that  in  our  judgment  it  should  be 
granted.  The  docks  which  are  sought  to  be  removed  appear  to 
be  the  property  of  the  Erie  Railroad  Company,  and  are  in  such- a 
condition  of  disrepair  that  they  constitute  a  menace  to  navigation. 
They  do  not  appear  to  join  any  uplands  owned  by  that  company 
or  to  be  upon  any  land  granted  that  company  by  the  State. 

In  view  of  these  facts  and  of  the  fact  that  their  removal  will 
make  possible  the  construction  of  the  new  Federal  dock  which  will 
greatly  improve  navigation,  it  is  my  ojjinion  that  an  action  will 
lie  in  the  name  of  the  people  by  the  Attorney-General  to  compel 
their  removal  as  purprestures  or  nuisances  obstructing  navigable 
waters. 

Rospoctf  ully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
FRAXK.M.  WILLIAMS, 

Slate  Engineer  and  Surveyor. 
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STATE  OF  KEW  YOEK. 

Attobney-Genebal's  Office, 

Albany,  September  21,  1910, 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  At  a  meeting  of  your  honorable  board,  held  June 
21st  last,  there  was  referred  to  me  a  communication  from  Messrs. 
Greene,  Hurd  &  Stowell  of  New  York  city,  attorneys  for  the 
Cypress  Hills  Cemetery,  with  the  request  that  I  advise  you  as  to 
the  power  of  the  board  upon  the  application  of  the  cemetery  asso- 
ciation that  it  be  appointed  the  custodian  of  the  Mount  of  Victory 
plot  in  Cypress  Hills  Cemetery.  An  appropriation  of  $3,500  for 
the  care  of  this  plot,  set  aside  for  the  burial  of  the  survivors  of 
the  War  of  1812  and  for  the  parking  of  said  plot,  was  made  by 
chapter  433  of  the  Laws  of  1909,  upon  the  proviso  that  such  plot 
should  be  deeded  by  the  cemetery  association  to  the  State.  The 
title  to  the  plot  has  been  conveyed  to  the  State  with  my  approval 
and  the  deed  formally  placed  upon  record. 

The  statute  makes  no  provision  in  express  terms  for  a  custodian 
of  the  plot.  The  plot  is  about  fifty  feet  square  and  contains  the 
leniains  of  a  number  of  the  veterans  of  the  War  of  1812. 

I  am  informed  that  up  to  the  present  time  the  plot  has  been 
Tuaintained  and  cared  for  at  the  expense  of  the  cemetery  associa- 
tion which  has  the  records  of  all  the  burials  in  said  plot. 

In  response  to  your  request  I  would  call  your  attention  to  the 
provisions  of  section  3  of  the  Public  Lands  Law  (chapter  50  of  the 
Laws  of  1909),  which  provides  that  the  Commissioners  of  the 
Land  Office  shall  have  the  general  care  and  superintendence  of  all 
State  lands,  the  superintendence  whereof  is  not  vested  in  some 
officer  or  board. 

It  is,  therefore,  my  opinion  that  your  honorable  board  is  vested 
with  the  general  care  and  superintendence  of  this  plot  of  ground 
and  may  appoint  a  custodian. 

I  am  in  receipt  this  morning  of  a  letter  from  Messrs.  Greene, 
Ilurd  &  Stowell,  urging  that  the  matter  be  brought  to  the  attention 
of  your  board  to-day  for  your  consideration,  and  enclosing  copies 
of  plans,  specifications  and  estimates  showing  the  character  of  the 
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improvement  recommended  by  the  committee  on  improvement  of 
said  cemetery  and  approved  by  the  directors  of  the  cemetery  asso- 
ciation.   I  submit  the  same  to  you  for  your  consideration. 

Should  your  board  see  fit  to  appoint  the  cemetery  association  as 
the  custodian  of  said  plot  and  should  approve  the  proposed  plans 
lor  the  care  and  parking  of  the  plot,  the  specifications  and  contracts 
to  be  entered  into  by  the  cemetery  association  should  comply  in 
all  respects  with  the  provisions  of  chapter  36  of  the  Laws  of  1909 
(the  Labor  Law)  regarding  eight  hours  of  labor  and  providing  as 
to  the  prevailing  rate  of  wages. 

Respectfully  submitted, 

EDWARD  R.  O^MALLET, 

Attorney-General. 


STATE  OF  NEW  YORK 

Attorney-General's  Office, 

Albany,  November  30,  1910. 

Before    the    Standing    Committee    for    tke    Hearing    of 

Remonstrances. 


In  the  Matter  of  the  Application  of  Gilbert 
T.  Rafferty  for  a  grant  of  land  under  the 
waters  of  the  St.  Lawrence  at  Alexandria 
Bay. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  application  having  been  re- 
ferred to  us  we  have  the  honor  to  report : 

That  this  applicant,  who  is  the  owner  of  Imperial  Island  in  the 
St.  Lawrence  river,  applies  for  a  grant  of  certain  land  under 
water  which  constitutes  a  shoal  in  said  river  and  is  separated 
from  Imperial  Island  over  three  hundred  feet  by  the  deep  water 
of  the  St.  Lawrence  river.  Several  remonstrances  have  been  filed 
against  this  application  upon  the  ground  that  the  lands  under 
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water  applied  for  do  not  adjoin  the  applicant's  uplands.  As 
section  75  of  the  Public  Lands  Law  only  empowers  the  Land 
Board  to  make  grants  to  owners  of  lands  adjacent  to  the  lands 
under  water  applied  for,  and  as  the  statute  further  provides  that 
no  grant  shall  be  made  to  any  other  person  than  the  proprietor 
of  the  adjacent  lands  and  any  such  grant  made  to  any  other  person 
shall  be  void,  we  do  not  consider  that  a  hearing  is  necessary  in 
this  matter  and  herewith  return  the  papers  with  the  recommenda- 
tion that  the  application  be  denied  for  want  of  jurisdiction. 
Respectfully  submitted, 

EDWARD  R.  O'MALLET, 

Attorney-General. 
T.  B.  DUNN, 

State  Treasurer, 
FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK.  . 

Attobney-Genebal's  Office, 

A1.BANY,  December  14,  1910. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  standing  conmiittee  on  the  hearing  of  re- 
monstrances of  the  Commissioners  of  the  Land  Office,  to  whom 
were  referred  the  following  applications  for  grants  of  land  under 
water,  hereby  report  that,  inasmuch  as  the  said  committee  has 
recommended  to  your  honorable  board  by  a  report  dated  Decem- 
ber 1,  1910,  and  which  report  was  unanimously  approved  by  said 
Commissioners  and  a  copy  of  the  same  ordered  sent  to  the  Legis- 
lature, that  in  their  opinion  no  further  grants  of  lands  under 
water  should  be  made  except  possibly  to  municipalities  until  after 
the  Legislature  shall  have  defined  the  policy  to  be  pursued  by  the 
State  with  reference  to  the  leasing  or  granting  of  its  public  lands 
under  water,  we  cannot  consistently  make  any  recommendations 
in  the  following  matters  pending  before  us,  viz. : 
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Margaret  Dolan  and  Guaranty  Trust  Company  of  New 
York. —  AppHcatiou  for  grants  of  lands  under  the  Hudson  river 
at  Poekskill. 

These  arc  applications  as  now  modified  for  the  surrender  of 
commerce  grants  made  to  John  J.  and  Margaret  Dolan,  December 
31,  1006,  and  to  the  Guaranty  Trust  Company,  March  1,  1907, 
and  for  the  issuance  in  lieu  thereof  of  beneficial  enjoyment  grants. 
There  is  some  doubt  as  to  the  power  of  the  board  to  grant  the  relief 
soi'ght.  In  this  connection  we  have  to  state  that  a  bill  to  authorize 
the  Land  Board  to  do  this  passed  both  houses  of  the  Legislature 
at  its  last  session,  but  failed  to  become  a  law  by  reason  of  the 
Governor's  veto. 

Hastings  Pavement  Company  and  Xational  Brass  &  Copper 
Tube  Company. —  Applications  for  grants  of  lands  under  the 
Hudson  river  at  Hastings,  N.  Y. 

These  applications  for  beneficial  grants  are  for  adjoining  lands 
under  water.  The  National  Brass  &  Copper  Tube  Company 
secured  from  the  Land  Board  in  the  year  1906  a  commerce  grant 
and  without  authority  and  through  mistake  of  law  they  erected  a 
factory  on  such  land.  The  lands  applied  for  by  the  pavement 
company  have  also  been  wholly  or  partially  filled  in  and  buildings 
have  been  erected  upon  a  part  of  the  lands  they  apply  for.  There 
is  a  new  public  street  lying  to  the  north  of  and  adjoining  lands 
applied  for  by  the  pavement  company,  which  was  laid  out  by  the 
village  Authorities  wdien  the  village  abandoned  a  street  further 
south  running  to  the  river  across  other  lands  of  the  National  Brass 
&  Copper  Tul)e  Company.  It  is  complained  by  citizens  of 
Hastings  that  this  new  street,  only  fifty  feet  wide,  which  is 
bounded  on  the  north  by  other  lands  formerly  under  water,  granted 
to  the  National  Brass  &  Copper  Tube  Company,  will  not  afford 
reasonable  dockage  to  the  village  citizens,  and  should  any  grant 
hereafter  be  made  to  the  pavement  company,  it  should  reserve  an 
additional  strip  of  water  front  along  the  pier  and  bulkhead  line 
from  said  grant  running  easterly  a  sufficient  distance  to  afford 
dock  privileges  at  the  south  side  as  well  as  at  the  front  of  said 
public  street  to  subserve  the  public  interest,  and  any  grant  made 
to  the  National  Brass  &  Copper  Tube  Company  should  be  only 
upon  condition  of  a  grant  by  that  company  to  the  village  of 
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Hastings  of  ovorlapping  privileges  to  the  north  of  said  public 
street,  whieh  overlapping  privileges  said  company  has  consented  to 
grant. 

Gilbert  M.  Plympton. —  Application  for  grant  of  lands  under 
water  of  Long  Island  Sound  at  Great  Neck,  North  Hempstead. 

This  application  is  for  a  strip  of  land  about  one  hundred  feet  in 
width  extending  about  three  hundred  feet  along  applicant's  up- 
lands between  high  and  low  water  mark,  and  for  an  additional 
parcel  extending  out  one  hundred  and  fifty  feet  below  low  water 
mark,  and  eighty  feet  long,  for  the  location  of  a  dock  to  navigable 
water.  The  trustees  of  North  Hempstead  claim  that  these  lands 
under  water  are  natural  shellfish  grounds,  and  that  the  rights  of 
the  public  in  the  foreshore  should  be  preserved,  and  that  shore 
front  property  in  this  vicinity  is  very  valuable. 

Feee  &  MuREAY  Realty  Company  and  Coenelia  J.  Heesby, 
AS  Teustee,  Etc. —  Applications  for  grants  of  lands  under  water 
of  Hudson  river  at  Tarry  town. 

These  applications  have  not  been  brought  on  for  hearing  before 
your  committee,  but  your  committee  has  viewed  the  premises  and 
regardless  of  any  remonstrances  believe  that  both  applications 
embrace  more  lands  under  water  than  the  applicants  would  be 
legally  entitled  to.  In  any  event,  unless  these  applications  are 
modified  by  reducing  the  acreage  applied  for,  they  should  be 
denied.  The  Free  &  Murray  Realty  Company  filed  a  previous 
application  for  same  lands,  which  was  denied  by  the  Land  Board 
on  December  15,  1908. 

Brooklyn  &  Canaesie  Realty  Co. —  Application  for  a  grant 
1.44  acres  under  water  of  Jamaica  Bay,  borough  of  Brooklyn,  New 
York  city,  filed  December  16,  1908. 

Cii^vBLOTTE  P.  Gaednee. —  Application  for  a  grant  of  4,916 
acres  under  water  of  Jamaica  Bay,  borough  of  Brooklyn,  New 
York  city,  filed  February  18,  1909. 

Henry  Adams,  Je. —  Application  for  a  grant  of  2.385  acres  at 
Mott's  Point  under  water  of  Jamaica  Bay  at  Far  Rockaway, 
Queens  county,  filed  April  29,  1909. 

The  city  of  New  York  claims  title  to  these  lands  under  water  by 
virtue  of  colonial  grants.  The  dock  commission  of  New  York  city 
protests  against  the  Adams  application  upon  the  ground  that  a 
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grant  would  Ik?  injurious  to  the  public  interests  of  the  city.  By 
an  act  of  the  Legislature,  chapter  568,  Laws  of  1909,  there  was 
granted  to  the  city  of  Xew  York,  all  the  lands  under  water  of 
Jamaica  Bay  excepting  lands  embraced  in  any  application  by 
riparian  owners  filed  with  the  Land  Board  prior  to  May  29,  1909, 
and  which  might  be  thereafter  granted  by  your  honorable  board, 
upon  condition  that  the  United  States  government  or  the  city  of 
New  York  should  make  an  appropriation  for  the  creation  of  a 
new  harbor  in  Jamaica  Bay,  which  appropriation  by  the  United 
States  government,  we  understand,  has  been  made. 

The  city  also  claims  that  part  of  the  land  applied  for  in  the 
application  of  Brooklyn  &  Canarsie  Realty  Company  lies  within 
the  beds  of  Rockaway  Parkway  and  Skidmore  avenue,  proposed 
city  streets,  which  in  any  event  should  be  excepted  from  any  grant 
which  may  be  made.  In  the  Gardner  application  the  city  claims 
that  parts  of  the  land  applied  for  lie  within  the  prolongation  lines 
of  several  city  streets  intersecting  high  water  mark  and  that  under 
the  terms  of  the  grant  to  the  city  by  the  charter  of  the  city  of  New 
York,  this  board  cannot  grant  such  lands. 

Application  of  the  New  York  Central  &  Hudson  River 
Railroad  Company  for  a  grant  of  a  strip  of  land  under  water 
nearly  two  miles  in  length  under  the  waters  of  Hudson  river, 
between  Croton  and  Oscawana,  in  town  of  Cortlandt,  Westchester 
county,  under  section  8  of  the  Railroad  Law. 

This  application,  filed  June  9,  1910,  includes  the  same  lands 
applied  for  by  Win.  H.  and  Wm.  P.  Forbes,  riparian  owners, 
whoso  application  was  filed  May  16,  1910,  and  to  whom  a  grant 
was  ordered  to  issue  by  the  Land  Board  on  September,  1910 ;  but 
the  grant  has  not  yet  been  actually  issued;  also  by  John  Bannon, 
Eugene  Frost  and  James  H.  Hardy,  other  riparian  owners,  and 
also  lands  under  water  in  front  of  the  uplands  of  Guillaume 
Reussens,  all  of  which  riparian  owners  protest  against  the  making 
of  a  grant  to  the  railroad  company.  The  town  board  of  Cortlandt 
also  protests  against  a  grant  being  made  at  the  foot  of  Furnace 
Dock  road,  a  public  highway  in  said  town,  leading  to  the  Hudson 
river. 

Application  of  Villa  Park  Association  of  Great  Neck 
for  grant  of  land  under  water  of  Little  Neck  Bay,  in  town  of 
North  Hempstead,  Nassau  County,  of  6.519  acres. 
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Ilemonstrarices  tp  this  application  were  filed  by  the  town  of 
JSTorth  Hempstead,  which  claims  title  to  these  lands  under  water 
under  colonial  grants  and  also  calls  attention  to  protest  by  numer- 
ous citizens  of  the  town,  protesting  against  a  grant  in  front  of  town 
road  and  the  only  road  by  which  the  public  can  reach  the  waters 
of  Little  Xeck  Bay,  and  also  by  the  Citizens'  League  of  Great 
Xeck  upon  the  ground  that  the  application  covers  an  undue  area 
and  also  closes  the  approach  of  the  public  on  a  public  highway  to 
the  water.  Since  the  remonstrances  were  filed  and  after  a  hearing 
of  this  matter,  the  Citizens'  League  has  agreed  to  withdraw  its 
remonstrance  upon  the  applicant's  excluding  from  his  application 
a  strip  six  rods  in  width  extending  from  Cedar  drive  to  the  westerly 
line  of  grant  as  applied  for  and  making  certain  improvements 
mentioned  in  its  written  agreement  with  applicants,  dated 
December  15,  1910.  The  applicants  have  filed  an  amended  map 
and  description  in  conformance  with  said  agreement. . 

Application  of  Joii:^stox  Bros.  Realty  Co.  for  grant  of 
land  under  water  of  Raritan  and  Prince's  Bays,  Staten  Island. 

The  lands  involved  in  this  application  were  included  in  two 
water  grants  —  one  for  commercial  purposes  to  Joseph  H. 
Segiiine,  dated  ^larch  13,  1837,  and  one  for  beneficial  enjoyment 
to  Algernon  K.  Johnston  and  others,  dated  December  22,  1881. 
The  applicants'  uplands  are  a  small  parcel  of  0.077  acres  at  the 
foot  of  Seguine  avenue.  The  lands  now  applied  for  by  amended 
map  are  a  narrow  strip  about  fifty  feet  wide  and  extending  over 
four  hundred  feet  out  to  the  United  States  pierhead  line  and  con- 
taining 0.484  acres.  The  corporation  counsel  of  New  York  city 
states  in  his  letter  of  May  26,  1910,  that  he  is  informed  by  the 
preside  nt  of  the  borough  of  Richmond  that  while  Seguine  avenue 
was  not  laid  out  to  high  water  mark,  yet  as  a  matter  of  fact  the 
street  is  in  actual  use  down  to  the  dock  and  that  materials  for 
repairs  to  streets  and  other  public  purposes  are  unloaded  there 
and  transported  along  Se^«^iine  avenue,  and  he  accordingly  sug- 
gests that  under  these  circumstances  the  provisions  of  section  83 
of  the  city  of  Xew  York  charter,  granting  to  the  city  the  fee  of  all 
hinds  under  water  within  the  projected  boundary  lines  of  streets 
intersecting  the  shore  line  in  public  use  or  which  may  be  hereafter 
opened  for  public  use,  apply,  the  street  being  in  actual  use  to  the 
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docks,  unless  the  premises  now  applied  for  are  covered  bj  grants 
previously  made. 

AprLICATIOX  OF  GeOEOE  WeIKSCHENCK,  MaBY  J.  EOBEKTSON, 

Kkbecca  and  Tiieodoke  C  Pakkeh,  for  grants  of  land  under  the 
waters  of  liyram  river  at  Fort  Chester,  Westchester  county. 

The  applications  have  been  heard  by  your  committee,  and  as  a 
result  of  such  hearing,  amended  maps  and  descriptions  have  been 
filed  in  the  Kobertson,  Weinschenck  and  Parker  cases,  to  conform 
to  the  views  of  the  State  Engineer  and  Surveyor  as  to  the  lands 
which  might  properly  be  granted,  if  grants  should  be  decided  to 
be  made  at  any  time  hereafter  by  the  Land  Board. 

Applications  of  Geokge  J.  Bailey  and  Robebt  K".  Codd,  Jb., 
to  purchase  certain  islands  in  the  ^Niagara  river  in  the  town  of 
Tonawanda,  Erie  county. 

These  are  small  islands  and  in  each  instance  the  applicants 
offered  $50.  Your  committee  is  unprepared  to  report  upon  the 
advisability  of  making  these  grants. 

Application  of  Elmeb  Habp  for  a  grant  of  land  under  the 
waters  of  Niagara  river,  Buffalo,  Erie  county. 

Remonstrances  to  this  application  have  been  filed  by  Victoria 
Handel  and  others  upon  the  grounds  that  the  lands  applied  for 
have  already  been  granted  to  said  remonstrances  by  letters  patent, 
dated  December  6,  1900,  and  for  the  further  reason  that  the  appli- 
cant is  not  the  owner  of  adjacent  uplands.  The  matter  has  not 
been  brought  on  for  hearing. 

Application  of  the  Midland  Kailboad  Tebminal  Company 
for  a  grant  of  land  under  the  waters  of  lower  New  York  Bay, 
Midland  Beach,  Staten  Island. 

This  is  an  application  for  a  beneficial  enjoyment  gi*ant  for  two 
parcels  of  land  containing  in  the  aggregate  sixteen  acres  which 
were  granted  to  this  applicant  on  April  2,  1902,  but  with  a  special 
condition  that  there  should  not  be  erected  or  maintained  any 
obstruction  upon  the  land  under  water  between  the  lines  of  high 
and  low  water  marks  which  would  in  any  manner  prevent  any 
person  crossing  and  recrossing  the  foreshore  at  low  tide.  The 
present  application  is  made  for  the  purpose  of  freeing  the  grant 
from  said  restriction.  A  remonstrance  has  been  filed  by  Sarah 
^II.  Barnes  and  others,  the  owner  of  uplands  adjoining  the  uplands 
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of  the  applicant  in  which  they  refer  to  the  case  of  Barnes  v.  Mid- 
land Terminal  Company,  193  N".  Y.  378,  being  an  action  brought 
by  said  remonstrants  to  restrain  said  company  from  obstructing 
said  passage  of  the  public  between  high  and  low  water  marks  as 
reserved  in  the  grant,  in  which  the  Court  of  Appeals  held  that  the 
plaintiffs  were  entitled  to  an  injunction.  The  remonstrants 
alleged  that  the  suit  is  still  pending  and  objected  to  the  making  of 
the  new  grant  applied  for  pending  the  determination  of  that  suit. 
This  matter  has  not  been  brought  on  for  hearing  before  your 
committee. 

Application  of  the  Staten  Island  Rapid  Transit  Railway 
Company  for  a  grant  of  lands  under  the  waters  of  the  Kill-von- 
Kull  at  West  Xew  Brighton,  Staten  Island. 

This  application  was  filed  October  28,  1907.  A  remonstrance 
to  this  application  was  filed  by  the  Independent  League  of  Rich- 
mond county  upon  the  ground  that  public  policy  demands  that 
the  water  front  of  Staten  Island  should  be  preserved  for  public 
uses  and  not  conveyed  to  private  corporations.  It  appears  that 
some  years  ago  a  strip  across  the  land  under  water  now  applied 
for  was  awarded  to  the  applicant  in  certain  condemnation  proceed- 
ings in  the  Supreme  Court  but  the  official  water  grant  map  does 
not  show  such  lands  so  condemned.  The  applicant  has  agreed  to 
furnish  a  blue  print  copy  of  the  condemnation  map  but  the  same 
has  not  yet  been  furnished.  Without  a  clearer  understanding  as 
to  the  title  of  the  applicants  to  land  taken  in  such  condemnation 
proceedings,  this  application  cannot  intelligently  be  acted  upon. 
The  commissioner  of  docks  of  the  city  of  New  York  also  certifies 
that  a  grant  to  the  applicant  would  conflict  with  the  rights  of  the 
city  under  the  New  York  charter  unless  provision  is  made  in  the 
i2:rant  that  access  be  furnished  to  the  docks  erected  on  the  lands 
under  water  by  the  means  of  a  public  highway. 

Application  of  Fkank  E.  Morgan  for  a  small  island  located 
near  Echo  Island  at  New  Rochelle,  New  York. 

The  applicant  offers  $20  for  this  island  which  is  said  to  com- 
prise 750  square  feet  in  area.  This  matter  was  referred  to  the 
standing  committee  at  a  meeting  of  the  Land  Board  held  January 
7,  1909,  but  the  applicant  has  not  brought  the  matter  on  for  a 
hearing,  nor  has  the  committee  visited  the  island  in  question.  The 
advisability  of  selling  this  small  island  is  questioned. 
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Application  of  John  II.  Stabin  for  Goose  Islands  in  Long 
Island  Town,  near  Xew  Ilochelle. 

These  three  islands  are  barren  ro(»ks  in  Xew  Rochelle  harbor, 
c()mpri:?ing  in  the  aggregate  considerably  less  than  an  acre.  The 
applicant  offered  $50  for  these  islands.  It  is  questioned  whether 
these  islands  should  be  sold  by  the  State.  In  any  event  they  should 
not  be  sold  until  after  a  conference  with  the  Federal  authorities 
who  might  at  some  future  time  see  fit  to  demolish  these  islands  as 
a  menace  to  navigation. 

Applications  of  Caboline  L.  Cowl  for  grant  of  land  under 
water  of  Long  Island  Sound,  in  town  of  Xorth  Hempstead,  Nassau 
county,  and  of  Sabaii  L.  Meteb  for  grant  of  lands  under  water 
at  Little  Neck  Bay,  Queens  county. 

IJemonstrances  have  been  filed  with  these  applications  in  the 
Cowl  case.  The  town  of  North  Hempstead  remonstrates  upon 
the  ground  that  the  land  under  water  is  comprised  within  the 
colonial  patent  held  by  the  town.  In  the  Meyer  case  the  State  of 
New  York  remonstrates  upon  the  ground  that  the  lands  under 
water  are  owned  by  the  State  of  New  York  under  colonial  patents 
to  the  former  town  of  Flushing,  and  numerous  citizens  of  Bay  Side 
and  Little  Neck  protest  against  the  Meyer  application  upon  the 
ground  that  the  lands  between  high  and  low  water  mark  applied 
for  have  been  used  by  the  citizens  of  that  locality  for  years  for 
the  purposes  of  pleasure  and  as  a  roadway,  and  that  the  grant  of 
these  lands  would  interfere  with  their  business  occupations. 
These  applications  have  not  been  brought  on  for  hearing  before 
your  committee. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-Gene  raL 
T.  B.   DUNN, 

State  Treasurer. 
FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  14,  1910. 

Before  the  Standing  Committee  on  the  Hearing  of 
Remonstrances  of  the  Commissioners  of  the  Land 
Office. 


In  the  Matter  of  the  Application  of  Henry  A. 
Tabb,  William  J.  Burlee  and  American 
Linseed  Company  for  lands  under  waters  of 
the  Kill-voh-KuU,  Staten  Island. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  is  an  application  for  2.909  acres  of  land 
under  water.  The  corporation  counsel  of  the  city  of  New  York 
objects  strenuously  to  this  application  upon  the  ground  that  the 
applicants  are  not  upland  owners.  The  applicants'  map  "A" 
shows  that  their  uplands  are  a  wedge-shaped  piece  extending  242 
fcc't  on  the  southeast  side  of  Richmond  terrace,  west  of  and  adjoin- 
ing John  street,  Port  Richmond,  and  also  a  strip  of  land  on  the 
northwest  or  river  side  of  Richmond  terrace  about  three  feet  wide 
increasing  to  nearly  forty  feet  in  width  opposite  the  centre  of 
John  street.  The  corporation  counsel  shows  that  the  original 
colonial  letters  patent  in  1680  of  eighty-one  acres,  including  all  of 
applicants'  uplands,  reserved  or  excepted  eight  rods  or  132  feet  in 
breadth  by  the  water  side  for  a  highway.  Richmond  terrace  as  it 
now  exists  is  only  60  feet  in  width.  Apparently  .encroachments 
upon  the  road  have  been  made  from  time  to  time  since  it  was 
opened  over  two  centuries  ago.  Evidence  was  offered  tending  to 
show  that  the  original  high  water  line  ^as  southeast  of  the  north- 
west line  of  the  road  and  that  whatever  accretion  has  been  made' 
attached  to  the  road.  The  city  of  New  York  is  required  by  law  to 
improve  the  water  front  of  the  Richmond  borough  and  a  grant  of 
the  lands  applied  to  an  individual  would  interfere  in  their  plans 
for  such  improvements. 
32 
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A  similar  report  to  this  was  submitted  by  us  in  this  matter  at  a 
meeting  of  your  honorable  board  on  March  30,  1910  (see  p.  4S, 
1910  minutes).  Mr.  Van  Name,  of  counsel  for  the  applicant, 
requested  that  the  matter  be  referred  back  to  us  to  give  him  an 
opportunity  to  submit  further  testimony.  This  was  acceded  to. 
No  further  evidence  has  been  offered  that  would  warrant  us  in 
recommending  that  a  patent  issue  to  the  applicants  and  we  again 
recommend  the  denial  of  the  application. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
T.   B.   DUNN, 

State   Treasurer. 
FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor, 


STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  14,  1910. 

Before  the  Standing  Committee  on  the  Heabino  of 
Remonstkances  of  the  Commissioners  of  the  Land 
Office. 

In  the  Matter  of  the  Application  of  John  C. 
Bouton  for  a  grant  of  land  under  water  at 
Pelham  Manor,  Westchester  county. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  greater  part  of  the  lands  under  water  applied 
for  were  granted  December  1,  1898,  to  Adele  L.  Allen,  an  adjacent 
upland  owner.  Even  were  we  to  concede  that  the  grant  made  to 
Mrs.  Allen  included  land  under  water  adjacent  to  her  neighbor 
Bouton,  still  the  lines  of  the  grant  as  applied  for  by  him  are  also 
improperly  drawn  and  certainly  include  land  under  water  in 
front  of  Mrs.  Allen's  upland. 
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The  application  should  be  denied  with  privilege  to  Mr.  Bouton 
to  renew  his  application  after  new  advertisement  and  map  to  be 
first  submitted  to  the  State  Engineer  and  Surveyor  and  to  be  con- 
sidered by  him  in  connection  with  said  water  grant,  made  to  Adele 
L.  Allen,  one  to  the  town  of  Pelham  on  November  23,  1871,  and 
another  grant  recently  made  to  A.  V.  H.  Ellis  and  II.  M.  Hunter. 
.  Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
T.   B.   DUN:Nr, 

State   Treasurer. 
FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  14,  1910. 

Before  the  Standing  Committee  on  the  Hearing  of 
Remonstrances  of  the  Commissioners  of  the  Land 
Office. 

In  the  Matter  of  the  Application  of  the  Hudson 
Wire  Company  for  a  grant  of  land  under 
water  of  the  Hudson  river  at  Ossining. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  applicant's  uplands  lie  on  the  east  side  of 
Water  street.  Between  Water  street  and  the  railroad  opposite  said 
uplands  are  lands  occupied  by  Charles  Washburn  and  others  on 
which  there  are  several  old  buildings.  This  application  includes 
all  the  land  on  which  said  buildings  of  Washburn  and  others  are 
situated  and  also  the  railroad  right  of  way  and  a  large  tract  of 
land  still  under  water  west  of  the  railroad.  The  claim  was  made 
that  the  original  high  water  line  extended  to  Water  street  and  that 
the  lands  whereon  the  houses  occupied  by  Washburn  and  others 
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west  of  the  street  are  erected,  were  filled  in  and  are  still  State 
lands  to  which  the  applicant  is  entitled  to  a  grant.  An  exhaustive 
hearing  was  had  on  the  premises  and  testimony  was  adduced 
tending  to  show  that  there  was  some  original  upland  to  the  west 
of  Water  street  at  this  point 

Applicant  has  failed  to  prove  that  it  is  the  owner  of  upland 
adjacent  to  original  lands  under  water,  and  the  application  should 
be  denied. 

Respectfullv  submitted, 

EDWAKD  R.  O'MALLEY, 

Attorney-General. 
T.   B.   DUXX, 

State    Tre  isurer. 
FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 


STATE  OF  XEW  YORK. 

Attorney-Genekal's  Office, 

Albany,  December  14,  1910. 

Befoke  the  Standing  Committee  on  the  IlE^vRiNa  of 
Remonstrances  of  the  Commissioners  of  the  Laxd 
Office. 


In  the  Matter  of  the  Application  of  Charles 
G.  Washburn  for  a  grant  of  land  under 
water  of  Hudson  river  at  Ossining. 


In  the  Matter  of  the  Application  of  John 
Kelly  for  a  grant  of  land  under  water  of 
Hudson  river  at  Ossining. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The    Washburn    application    covers    with    othe^ 
lands  all  that  part  of  the  lands  also  applied  for  by  the  Hudson 
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Wire  Company  lying  west  of  the  New  York  Central  &  Hudson 
River  Railroad  Company  right  of  way. 

The  Kelly  application  covers  a  part  of  land  applied  for  by 
Washburn.  They  are  both  defective  as  claiming  for  the  applicantii 
as  uplands,  lands  lying  east  of  the  railroad  which  were  filled  in 
artificially  and  the  title  to  which  still  belongs  to  the  State.  Should 
a  grant  be  made  at  any  time  in  the  future  to  the  riparian  owners 
of  lands  in  the  vicinity  lying  west  of  Water  street,  they  should 
only  be  made  upon  application  maps  submitted  to  the  State 
Engineer  and  Surveyor  of  lands  originally  under  water  projected 
from  the  line  of  original  high  water  to  be  determined  by  the  State 
Engineer  from  the  old  maps  and  evidence  given  on  the  Hudson 
Wire  Company  and  John  Kelly  applications. 
The  applications  as  now  made  should  be  denied. 
Respectfully  submitted, 

EDWARD  R.  O^MALLET, 

Attorney-General. 
T.   B.   DUNN, 

State   Treasurer, 
FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK. 

Attornby-Geneeal's  Office, 

Albany,  December  14,  1910. 

Before  tio:  Standing  Committee  on  the  Hearing  of  Remon- 
strances OF  THE  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  the. Sound 
View  Land  and  Improvement  Company 
for  a  grant  of  land  under  water  of  East  river 
at  Classon's  Point,  borough  of  Bronx,  New 
York  city. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  is  an  application  for  a  grant  of  14.08  acres 
of  land  under  water.    The  corporation  counsel  of  New  York  city 
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remonstrates  on  the  ground  that  the  land  under  water  applied  for 
belongs  to  the  city  under  colonial  patents  to  the  late  town  of  West- 
chester, and  upon  the  further  ground  that  the  city  has  prepared 
maps  under  authority  of  chapter  466,  Laws  of  1901  and  amenda- 
tory acts,  planning  for  filling  in  to  the  bulkhead  line  and  the  loca- 
tion of  several  streets  upon  the  lands  now  under  water  applied  for. 
Moreover  it  appears  from  a  comparison  of  the  application  map 
"A"  with  the  official  water  grant  map  and  particularly  thereon 
of  beneficial  enjoyment  grants  made  January  T,  1877  to  Dr. 
Wooster  Beach  and  others,  and  on  January  20,  18S5  to  Wm.  W. 
Tompkins  and  Charles  II.  Leland,  then  owners  of  uplands  adjoin- 
ing those  of  these  applicants,  that  the  lands  applied  for  overlap 
the  lines  of  one  or  both  of  the  said  former  grants  and  it  does  not 
appear  that  the  adjoining  owners  have  had  knowledge  of  this 
present  application.  Therefore,  in  its  present  condition,  the  appli- 
cation cannot  even  be  approved  as  to  form  and  should  be  denied, 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY," 
Attomey-GeneraL 

T.  B.  DUNN, 

State  Treasurer. 

FRANK  M.  WILLIAMS, 
Stdie  Engineer  and  Surveyor, 


STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  14,  1910, 

Before  the  Standing  Committee  for  tue  Hearing  of  Remon- 
strances OF  THE  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  William 
A.  Ekowx  for  a  grant  of  land  under  water  of 
Peconic  Bay,  Greenport,  Long  Island. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  is  an  application  for  5.085   acres  of  land 
under  water.     The  town  board  of  Southold  objects  to  this  grant 
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upon  the  ground  that  applicant  has  suflScient  land  under  water 
adjacent  to  his  uplands  under  water  grant  made  in  1874:  to  Henry 
Schoonmaker,  a  predecessor  in  title  of  6.37  acres  adjoining  lands 
now  applied  for,  and  that  these  lands  under  water  are  natural 
shellfish  grounds,  affording  a  livelihood  to  a  large  number  of  the 
inhabitants  of  that  locality,  and  furthermore  that  a  grant  of  the 
lands  applied  for  would  interfere  with  the  intended  projection 
by  the  town,  of  a  highway  known  as  Cherry  Lane  to  the  water 
of  this  cove.  A  large  number  of  affidavits  of  residents  of  this 
community  objecting  to  the  grant  as  interfering  with  their  privi- 
leges of  natural  shell  fishery,  were  filed  with  your  committee. 
Your  committee  recommends  the  denial  of  this  application. 
Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attomey-Oenerah 
T.  B.  DUNN, 

State  Treasurer. 
FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK. 

Attorney-General's  Office^ 

Albany,  December  14,  1910. 
Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Harry 
MiNTz  for  a  release  of  certain  lands  in'  the 
borough  of  the  Bronx,  New  York  city,  said 
to  have  escheated  to  the  State  upon  the  death 
of  John  Hall. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  matter  has  been  investigated 
by  me  and  T  herewith  return  the  application  and  other  papers  in 
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this  matter,  together  with  the  report  from  my  Xew  York  deputy 
adverse  to  the  claim  of  the  petitioner. 

I,  therefore,  recommend  that  this  application  be  denied  and 
that  the  matter  should  be  re-referred  to  the  Attorney-General  for 
the  purpose  of  bringing  an  action  of  ejectment  against  the  persons 
in  possession  of  said  premises,  to  establish  the  State's  title  by 
escheat. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

A  ttomey-GeneraL 


STATE  OF  NEW  YORK. 

Attorney-General's  Office, 

Albany,  December  19,  1910. 

Before  the  Standing  Committee  for  the  Hearing  of  Remon- 
strances OF  THE  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Augustus 
V.  n.  Ellis  and  Henry  M.  Hunter  for 
lands  under  water  of  Long  Island  Sound,  in 
town  of  Pelham,  Westchester  county. 

To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  Certain  remonstrances  have  been  filed  to  this 
application,  which  has  not  been  formally  filed  by  the  applicants. 
The  applicants  now  file  their  notice  of  discontinuance  of  this 
application  with  proof  of  service  thereof  on  attorneys  for  all  the 
remonstrants. 

The  applicant  should  be  permitted  to  discontinue  this  appli- 
cation. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General. 
T.  B.  DUNIT, 

Staie  Treasurer. 
FRANK  M.  WILLIAMS, 
State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YORK. 

Attobney-Genebal's  Office, 

Albany,  December  24,  1910. 
Befobe  the  Commissionebs  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Alqeb  E. 
Russell^  claiming  to  be  owner,  for  the  sale 
of  certain  tax  lands  in  the  borough  of  Rich- 
mond, New  York  city. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  application  was  referred  to  me  at  a  meeting 
of  your  honorable  board,  held  on  November  17th  for  the  purpose 
of  reporting  whether  the  applicant's  title  is  sufficient  to  warrant 
his  application  to  be  considered  as  an  owner,  or  whether  it  is  by 
a  non-owner. 

I  have  to  report  that  the  applicant's  counsel  has  furnished  me 
with  searches  of  the  United  States  Title  Guaranty  and  Indemnity 
Company,  showing  that  the  lands  in  question  were  conveyed  in 
1877  to  one  Thomas  Foley,  who  died  in  the  year  1906,  leaving  a 
will,  appointing  executors,  to  whom  were  given  powers  to  sell  real 
estate.  In  pursuance  of  such  power  Patrick  Sinnott,  sole  surviv- 
ing executor  of  the  last  will  and  testament  of  Thomas  Foley,  de- 
ceased, conveyed  the  premises  in  question  to  Alger  F.  Russell,  the 
applicant,  by  deed  dated  June  3,  1910,  and  recorded  in  Richmond 
county  clerk's  office,  June  23,  1910. 

I  have,  therefore,  the  honor  to  report  that  Mr.  Russell  should 
be  considered  as  owner. 

Respectfully  submitted, 

EDWARD  R.  O'MALLEY, 

Attorney-General, 
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revision  of  charter.  Metropolis  Finance  Company 837 

safe  deposit  companies 830 

sale  of  stock  for  non-payment  of  assessments 854 

savings  banks,  investments 853 

savings   and   loan  association,  payment  of  earnings 828 

section  27,  advertisement  of  bankers 535 

trust  companies,  valuation  of  stocks  and  bonds 826 

United  States  and  Mexican  Trust  Company,  organization  of 837 

(See  also  Banks.) 

Banks: 

as  depositories  of  State  funds 445 

branch  banks   in   foreign   cities,   establishment  of 843 

private  banks  and  bankers.      (Chapter  348,  Laws  1910.) 

advertisement  of  bankers 535 

application  of  law  to  agents 509 

business  houses,  when  amenable  to  Private  Banking  Law 520 

establishment  of  branch  banks 523 

licenses   to  corporations .  •. 507 

merchant  receiving  deposits  from  employees 511 

private  banker  acting  as  agent  for  express  company 506 

proof  required  by  'State  Comptroller 600 

stock  brokers  receiving  deposits  on  margins,  etc 532 

surety  under  bond  presented  State  Comptroller 508 

validity  of  bonds  for  license 518 

where   to  be   assessed 670 

savings  banks,  amendment  of  by-laws 849 

investments    853 

legal  investments  for,  Kansas  City  bonds 827 

legal  investments  for,  Seattle  bonds 830 

payment  of  earnings  to  shareholders.  Savings  and  Loan  Associa- 
tion       828 

Barge  Canal: 

appropriation  easement  over  State  canal  lands 560 

bonds  for  the  improvement  of 498 
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Barse  Canal  —  Continued:  pask 

bridges,  expense  of  highway  brid^  at  Three  River  Point 572 

highway.  Mill  street,  alteration  order 566 

International  Railway  Company,  Lockport,  ownership  of 557 

raising  highway  bridge  over   Seneca  River 570 

Utica  &  Mohawk  Valley  R.  R.,  near  Mohawk  and  Herkimer..  550 
contracts : 

X(>.  29,  alteration  order,  additional  coffer-dama    562 

No,  43,  alteration  order,  additional  lock,  Rome     563 

No.   12.  alteration  order,  depositing  of  material  excavated....  559 

No.  43,  alteration  order,  highway  bridge  at  Mill  atreet 566 

Xo.  64,  appropriation  by  State  of  lands  in  Niagara  county 574 

No,  14,  appropriation  of  land  575 

\o.  46,  aquednct  at  Montenima,  contractor's  liability 92o 

Xo.     2,  Ferguson   Contracting   Company 553 

Xo.  2-E,  proposed     alterations     not     reliere    contractor     from 

liability    553 

No.  60,  repairing  of  and  building  new  culverts 568 

proposed  abandonment  of  Troy  dam 388,  922 

Barge  Canal  taw.     (See  Barge  Canal.) 

Bids  and  Proposals: 

certified  check  accompanying 611 

dining  room  and  kitchen.  Kings  Park  State  Hospital,  appropriation 

for    703 

informality  in,  Road  No.  770 721 

right  to  allow  lowest  bid  to  be  withdrawn 609 

time  limit  for  acceptance  of 606 

Bonds: 

banks    designated    as    depositories   of   State   moneys,    to   file   with 

treasurer    577 

Division  and  Resident  engineers 431 

Kansas  City  bonds,  legal  investments  savings  banks 827 

liquor  tax  bondp,  when  action*  may  be  brought  upon 760 

Seattle  bonds,  legal   investments  savings  banks 830 

taxing  of,  secured  by  corporate  trust  and  mortgage 684 

validity  of  real  estate  bonds  as  part  of  common  school  fund 543 

valuation  of,  in  report  of  trust  company 826 

Boundaries: 

highways,  removal  of  obstructions  along 706 

Bridges  and  Culverts: 

Barge  Canal: 

International  Railway  Company,  Lockport,  ownership  of 557 

repairing  of  and  building  new  culverts  west  of  Rochester 568 

Utica  &  Mohawk  Valley  R.  R.,  near  Mohawk  and  Herkimer..  550 

Erie  canal,  lift  bridge  at  Franklin  street,  Syracuse 564 
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Bridges  and  Culverts  —  Continued:  page 
highway  bridges: 

Fox  Oreek,  condemnation  of  and  rebuilding 714 

Mill  street,  contract  No.  43 666 

part  of  overhead  railway  crossing,  assessment  of 677 

Seneca  River,   raising  of 570 

Three  River  Point,  expense  of 672 

where   expense   exceeds   $1500,   vote   of   town    is   necessary   for 

construction    723 

Bureau  of  Military  Records,  positions  in  are  not  under  Civil  Service. . . .  6&2 

Burial   of    soldiers 589 

Burial  of  soldiers  and  erection  of  headstones 590 

Business  Corporation  Law: 

certificate  of  Gragnano  Company  may  not  be  filed  under 419 


Canal  Board: 

easement  over  State  canal  lands 560 

Canal  Fund  Deposits: 

bonds  of  designated  depositories 577 

Canal  Law: 

Barge  Canal  appropriation,  easement  over  State  canal  lands 560 

bonds  of  Division  and  Resident  engineers 431 

supervision  of  highways  constructed  by  State  on  Indian  Reservation  918 

Canals: 

Erie  canal,  bridge  at  Franklin  street,  Syracuse 564 

bonds  for  improvement  of 498 

(See  also  Barge  Canal.) 

Cattle  passes,  reconstruction  of 725 

Cayuga  and  Seneca  canal,  bonds  for  improvement  of 498 

Central   Islip    State   Hospital,    bids    for    construction    of   kitchen   and 
dining  room   609 

Certificates: 

clause  specifying  shares  stock  not  transferable  with  consent  in  writ- 
ing,  invalid    404 

voting  power  of  stockholders 406 

amended  certificates  of  incorporation 408,  410 

Charitable  institutions,  power  of  State  Board  of  Charities  to  investigate  618 

Chauffeurs: 

age  of   411 

license  not  required  for  motor  cycles 418 

licenses  of  those  who  fail  to  pass  examinations 961 


Digitized  by  VjOOQiC 


1018  Index  to  Opinions. 

Civil  Service  Law:  page 

.sulK>rdiiiate  i)0«itions  in  oilice  of  sheriff 688 

Code  of  Civil  Procedure: 

name  ummI  in  death  warrant  of  prisoner 892 

[K)wvr  loard  of  nianajrors  of  State  inbtitutions  to  take  testimony..  698 

j-ri'tion  s.j.'i.  liiM'losure  of  conimunications 399 

s««.'tinn  2747.  e^tat^s  and  lejracies 522 

Commissioner  of  A^culture.      iSeo  State  Commissioner  of  Agriculture.) 

Commissioner  of  Equalization: 

equalization   and  correction  of  assessments 655 

Commissioner  of  Health.     (See  State  Commissioner  of  Health.) 

Commissioners  of  the  Land  Office: 

matter  of  applications,  grants  of  lands  under  water 965-1001 

Commission  on  State  Farm  for  Women: 

ap])ointment  of  member 385 

Commutation  Sentence.      (See  Prisoners.) 

Comptroller.      (Sck?  State  Comptroller.) 

Consolidated  Laws: 

Canal  Law,  bonds  of  Division  and  Resident  engineers 431 

supervision  of  highways  constructed  by  State  on  Indian  Reser- 
vation      918 

P(K)r  Law,  relief  of  indigent  soldiers,  sailors  or  marines 578 

School  Law,  election  of  school  trustees,  Pulaski 955 

Village  Law,  position  of  health  officer  not  a  village  office 778 

Contracts: 

Barge  Canal: 

Xo.  29,  alteration  order,  additional  coffer-dams    562 

No.  43,  alteration  order,  additional  lock,  Rome 563 

No.  12.  alteration  order,  depositing  of  material  excavated 659 

Xo.  43,  alteration  order,  highway  bridge  at  Mill  street 566 

No.  64,  appropriation  by  State  of  lands  in  Niagara  county. .  . .  574 

No.  14.  appropriation   of    land 675 

No.  46,  aqueduct  at  Montezuma,  contractor's  liability 925 

No.     2,  Ferguson  Contracting  C-ompany 553 

No.  2E,  proposed    alterations   not    relieve   contractor   from    lia- 
bility      553 

No.  60,  repairing  of  and  building  new  culvert* 568 

Contracts: 

highways,  State  and  county  roads: 

Hamilton  county,  Road  No.  277 4S7 

supplemental  contracts   740 
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Contracts  —  Continued:  page 

highways,  State  and  county  roads  —  Continued: 

Westchester  county,  Road  770,  refusal  of  contractor  to  proceed 

with   work    712 

Agricultural   School,  St.   Lawrence  University,   construction   of....  457 

clause  in,  providing  for  liquidated  damages,  when  enforceable 602 

disapproval   of   by   State   Fiscal   Supervisor 810 

Industrial  School.  Industry,  power  of  board  of  managers  to  make 

contracts   604 

prison  at  Sing  Sing,  erection  of 743 

State   institution   contract,   employment   alien    labor 949 

Training  School  for  Girls,  Hudson,  sewage  disposal  plant 448 

Ooroners,  investigation  of  incendiary  fires 857 

Corporations: 

application  for  opening  of  assessment 502 

Boehm  &  Mack,   amending  certificates   of   incorporation 410 

descriptions  of  property  for  special  franchise  tax 630 

Empire  Forwarding  Company,  voting  power  of   stockholders 406 

Gragnano  Company  within  provisions  of  Banking  Law 410 

Carnegie  Trust  Company,  special  charter 832 

having   entire    capital    invested    in    Pennsylvania    corporations    arc 

exempt  from  taxation 601 

Insurance  companies: 

Co-operative  Fire  Insurance: 

continuance   of   existing  corporation,   papers   necessary   for 

iiling 862 

extension    of    business 878 

issuing   of   certificates   of   authority 867 

Lloyds    Associations,    placing    insurance    in    foreign    or    unau- 
thorized   871 

Town  and  County  Co-operative  insurance 468 

International  Detective  Bureau  should  procure  detective  license.  437,  485 

licenses    507 

Metropolis  Finance  Company,  revision  of  charter 837 

Milton  Drug  Company,  proposed  incorporation 404 

Kiel.  Ward  &:  Company,  amending  certificates  of  incorporation....  408 

Underwriters  Protective  Association  should  procure  detective  license  435 

United  States  and  Mexican  Tru.st  Company,  organization  of 837 

voting  rights  of  stockholders 406,  414 

.  Corrupt  Practices  Act: 

amendment's  to 421 

Counties: 

Cattaraugus,   loans   from   United  States  Loan   Commission 503 

Greene,  compensation  of  supervisors 428 

•     Kings,  positions  in  office  of  sheriff,  whether  excluded  from 688 

Madison,  agricultural  school 505 

Nassau,  court  clerk  in  office  of  county  clerk,  increase  in  salary..  690 


Digitized  by  VjOOQiC 


1020  Indbx  to  Opinions. 

Counties  —  Continued :  page 

New  York,  loans  from  United  States  Loan  Commission 503 

Niagara,  appropriation  of  land  for  Barge  Canal 574 

Queens,   positions  in  office  of  sheriff,  whether  excluded   from  civil 

service    6*=^^ 

Rensselaer,  examination  of  accounts  by  State  Comptroller 470 

Hockland,  salaries  of  supervisors 545 

Ulster,  deputies  and  assistants  in  office  of  county  clerk 434 

Coanty  Clerk: 

court  clerk  in  office  of,  Nassau  county 69*) 

deputies  and  assistants  in  office  of,  Ulster  county 434 

filinjr  of  liens  and  mortgages  on  vessels 920 

filing  of  oath  of  office  of  justices  of  the  peace 952 

Coanty  Roads.      (Spo  Ilighwa.ts.) 

County  Law: 

compensation   of   supervisors 428 

court  clerk  in  office  of  Nassau  county  clerk,  increase  in  salary  of..  690 

expenses  of  sheriffs  in   transporting  convicts 539 

power  of  board  of  supervisors,  maintenance  of  armories 592 

Craig  Colony: 

detention  of  epileptics  against  their  will 934 

proceeding  to  have  inmate  adjudged  insane 696 


Dannemora  State  Hospital: 

insane  prisoner,  eligibility  to  parole  under  custody  of  father 894 

scale  of  wages  of  guards 916 

Detectives: 

badpos  of  private  detectives 432 

dissolution  of  detective  partnership 402 

licenses  of   435,  463,  496 

licenses  of  detective  bureaus 437,  485 

slieriffs  not  autliorized  to  conduct  detective  business  without  license  446 

Dispensaries: 

licenses  of  tuberculosis  dispensaries 616 

Domestic  Commerce  Law: 

County  Sealer  of  Weights  and  Measures: 

how  appointed    928 

testing?  arciiraoy  of  computing  scales 927 
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Eight  Hour  Law:  page 

application  of  to  men  "regularly  employed  "  in  State  institutions. .  806 

application  of  to  State  employees,  Reservation  at  Niagara 804,  805 

Education   building,   liability   insurance *. .  931 

Education  Law: 

educational  corporation  subject  to  tax » 548 

election  of  school   directors    415 

election  of  school  directors  at  general  election  in  towns 962 

Election  Law: 

amendments  to  Corrupt  Practices  Act 421 

application  of  Article  III  to  villages  or  third  class  cities 954 

election  of  school  directors  at  general  election  in  towns 962 

tie  votes,  right  of  Governor  to  is»ue  proclamation  for  special  election  397 

Embalming  Examiners.       ('See  State  Board  of  Embalming  Examiners.) 

Employees,  State: 

compensation  for  extra  work 516 

meaning  of  word  "  employe  "  in  State  Finance  Law 610 

salaries,  semi-monthly  payment  of 499 

special  agents,  Excise  Department,  semi-monthly  payment  of  salaries  758 

Engineer  and  Surveyor.     (See  State  Engineer  and  Survyor.) 

Erie  canal,  bridge  at  Franklin  street,  Syracuse 564 

Excise  Department: 

ppecial  agents,  semi-monthly  payment  salai  les 758 

special  agents,  traveling  expenses  of  ,  613 

Estates  and  legacies,  interest  of  unknown  heirs  to  be  paid  into  State 

treasury 522 

Executive  Law: 

publication  session  laws  and  amendments 409 

fees,  license,  received  by  State  Comptroller 454 

felony,  penalty  for  carrying  dangerous  weapons 906 


Finance  Law.      (See  State  Finance  Law.) 

Fire  Insurance.     (See  Insurance  Law.) 

Forest,  Fish  and  Game  Commission: 

disclosure  of  communications S09 

forest  fires,  audit  and  payment  for  services  of  laborers 762 

lease  of  shell  fish  lands  under  waters  Mannasset  bay 765 

may  not  direct  railroad  to  clear  right  of  way  of  inflammable  ma- 
terial   769 

no  authority  to  furnish  trees  free  of  charge 761 
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Forest,  Fish  and  Game  Commissioner:  page 

may  not  grant  license  for  removal  of  carp  by  nets 774 

no  i>o\v<»r  to  sell  or  remove  buildings  on  forest  preserve 770 

riyht  to  p.iy  njoietk'**  to  peace  officers  for  prosecutions 776 

rij^lit  to  ^ettle  claim  for  penalty 772 

Forest,  Fish  and  Game  Law: 

aiitliority  of  comnu8<)ioiier  to  settle  claims  for  penalties 772 

comini>t<ion  may  not  furnish  trees  free  of  charge 761 

importation  and  sale  of  birds  and  plumage 390 

lirt'ii*r  may  not  Ik-  rrraut<Ml  for  removal  of  carp  by  nets 774 

removal  of  inllammable  material  by  railroad  from  right  of  way. .  769 
ri^rlit  of  commi.ssiniHT  to  pay  moieties  to  peace  officers  for  prosecu- 
tions    776 

Forest  files,  audit  and  payment  for  hervice  of  lal)orers 762 

Forest  Preserve.      (Sre  State  Forest  Preserve.) 

Franchise  t:\x,  filing  application  for  opening  of  assessment 502 

Fraternal  Beneficiary  Societies: 

Iiidc])endent    Order    of    Odd    Fellows,    real    property    exempt   from 

taxation * .• 668 

Kiiifylitri  of  .ro>ep]>.  Ohio,  must  secure  certificate  before  transacting 

imsino^s  in  this  State 865 

Mutual  Savinj^s  Life  Insurance  Society,  extension  corporate  existence  875 

Hoyal  I^'aj,aie  of  America  not  legally  organized 858 


General  Business  Law: 

badges  of  private  detectives 4^ 

detective  licenses    435,  437,  485,  496 

expenditure  of  license  fees  received  by  State  Comptroller 454 

private    banking,    chapter    348,    Laws    1910 506,507,508,509,  511 

518,  520,  523,  532,  535 

procedure  where  detective  partnership  is  dissolved 492 

whether  steamship  agencies  require  license 524 

General  Corporation  Law: 

amended   certificate,    Boehm   &   Mack 410 

amended  certificate,  Niel,  Ward  &  Company 408 

educational  corporation  subject  to  tax 548 

loan  association,  collection  of  claims  after  refusal  of  license 825 

General  Municipal  Law: 

producer  of  farm  produce  may  peddle  without  city  license 79^ 
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Governor:  page 

power  of  to: 

call  special  election  in  case  of  tie  votes 397 

order  State  militia  outside  territorial  limits  for  maneuvers. .  . .     583 

Great  Meadow  Prison: 

bids  for  sewage  disposal  plant 006 

change    in    plans    for    construction    of,    increasing    expense    beyond 

appropriation " 745 

construction  dormitory,  appropriation  for  additional  expense 750 


Health  Officers: 

amendments  in  law  regarding  fees 958 

displacement  of  because  of  f ailuj-e  to  take  oath  of  office 799 

just  cause  for  removal  of 789 

not  prohibited  from  holding  office  of  village  president 778 

removal  of,  city  of  Binghamton 788,  801 

right  to  sell  steam  vessels  unfit  for  service 958 

visitation  of  vessels,  port  of  New  York 958 

Highway  Law: 

authority  town  superintendent  highways  to  remove  obstructions...  706 

authority  of  town  to  appropriate  money  for  widening  State  road.  .  . .  719 

cattle  passes  725 

county  highways  maj'  not  be  constructed  through  cities 733 

duty  of  abutting  owners  to  remove  obstructions  from  highway 734 

Fox  Creek  bridge,  duty  of  Highway  Commission  where  town  refuses 

to   rebuild   bridge 714 

informality  in  bid  for  construction  of  road  No.  770 721 

method   of   keeping  town    accounts   by    town    superintendents    and 

supervisors 718 

motor  vehicles ;  age  of  chauffeurs 411 

nonresidents  operating  motor  vehicles 420 

operation  of  registered  motor  vehicle  under  dealer's  license 427 

right  of  Highway  Commission  to  restrict  weight  of  loads 738 

State  aid  apportionment,  how  it  may  be  used 727 

should  not  be  used  for  town  purposes 709 

supervision  of  highways  constructed  by  State  on  Indian  Reservations  918 

supplemental  contracts   740 

where  expense  of  bridge  exceeds  $1500,  vote  of  town  is  necessary 

for   construction    723 

Highway  Commission.      (See  State  Highway  Commission.) 

Highways: 

assessment  of  highway  bridge,  part  of  overhead  railway  crossing. .  677 
Fox  Creek  bridge,  duty  of  Highway  Commission  where  town  refuses 

to  rebuild  bridge 714 
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Highways  —  Continued :  tage 

Mill  street  bridpe,  construction  of 566 

State  and  county  roads: 

application  of  decision   in  Haverstraw  case 657 

authority     of     town     superintendent     highways     to     remove 

obstructions 706 

authority  of  town  to  appropriate  money  for  widening  State 

road  from  Farmin^dale  to  Huntingimi  Harbor 719 

construction  of  Road  Xo.  770,  bids  and  proposals 7'21 

construction  of  Road  Xo.  277,  Hamilton  county 4S7 

eonftt ruction  of  Road  Xo.  770,   Westchester   county,   refusal   of 

contractor  to  proceed  with  work 712 

county  highways  may  not  be  constructed  through  cities 733 

Forest  Home  road,  stone  from  State  lands  may  not  be  used. .  . .  7645 

riffht  of  Highway  Commission  to  restrict  weight  of  loads 73S 

State    not    liable    for    additional    expenditure,    construction    storm 

sewer 737 

Seneca  river  bridge,  raising  of 570 

Three  River  Point  bridge,  expense  of 572 

where  expense  of  bridge  exceeds  $1500,  vote  of  town  is  necessary 

for  construction 723 

(See  also  Highway  Law.) 

Hospitala:  i 

tuberculosis  hospital,  Brighton 7S1^ 

(See  also  State  Institutions.) 


Industrial    School,    Industry,    power    board    of    managers    to    make 

contracts    604 

Insanity  Law: 

appointment  and  fixing  salary  of  medical  inspector 700 

failure   of   member   of   board   of  managers   to   attend  meetings  of 

board 396 

parole  of  insane  prisoners Sf»4 

power  of  board  of  managers  of  State  institutions  to  take  testimony  69S 

proceeding  to  have  inmate  Craig  Colony  adjudged  insane 696 

Institutions.     (Sec  State  Institutions.) 

Insurance  Law: 

beneficiary  clause,  accident  and  health  policies 873 

fire  companies : 

Co-operative  FiVe  Insurance  Companies: 

continuance  of  existing  corporation,  papers  necessary  for 

filing 862 

extension   of   business 878 

issuing  of  certificate  of  authority 867 
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Insurance  Law  —  Continued:  page 

fire  companies  —  Continued: 

Town  and  County  Co-6perative  Insurance 468 

foreign  fraternities  require  certificate  before  doing  business  in  this 

State 865 

investigation  of  incendiary  fires 857 

Lloyds  Associations,  placing  insurance  in  foreign  or  unauthorized..  871 

payment  of  premium  tax 880 

powers  of  title  companies  to  accept  deposits 882 

Koyal  League  of  America  not  legally  organized 858 

whether   practically  dissolved   company  may   extend   its   corporate 

'  existence 875 

Investments.     (See  Banking  Law.) 


Justices  of  the  Peace: 

filing  of  oath  of  office 952 


Kings  Park  State  Hospital: 

power  of  board  of  managers  to  take  testimony ;     698 

right  of  Commission  in  Lunacy  to  appropriate  from  emergency  fund     703 


Labor  Law: 

Eight-hour  Law: 

application  of  to  employees  State  reservation  at  Niagara 805 

application     of     to     men     "regularly     employed"     in     State 

institutions 806 

employment  alien  labor,  State  contract 949 

Lands: 

opinions  to  Commissioners  of  the  Land  Office 965-1001 

under  water,  Lake  Ontario 555 

(See  also  Abandoned  Lands.) 

Licenses: 

chaufifeurs  who  fail  to  pass  examinations 961 

corporation 507 ' 

detective  bureaus  437,  485 

detectives 435,  463,  496 

expenditure  of  license  fees  by  State  Comptroller 454 

"  licensed  pharmacist,"  meaning  of 624 

not  required  by  producer  of  farm  produce  to  peddle  in  cities ....  798 

33 
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Licenses  —  Con  t  inuc<f :  page 

not  required  for  operators  of  motor  cycles 418 

proofs  required  by  Comptroller  in  case  of  revocation 509 

recpiired  by  '*  tubcrculosiis  diepeiiMaries  " 616 

separate  licenses  after  dissolution  of  detei'tive  partnership 492 

sheriffs  not  authorized  to  conduct  detective  business  without  licens<>  446 

steamship  agencies   524 

undertakers    and    enibalmers 620 

Liens: 

construction  road  Xo.  277,  Hamilton  county 487 

filing  of  mecilanic^' 457 

Lien  Law: 

liens  and  mortgages  on  vessels,  filing  of 920 

LiquoT  Tax  Law: 

liquor  tax  bonds,  when  actions  may  1>e  brought  upon 760 

special     agents,    Excise     Department,     semi-monthly     payment     of 

salaries ^. 758 

si)ecial  agents.  Excise  Department,  traveling  expenses 513 

Lloy<>s  Associations,  placing  insurance  in  foreign  or  unauthorized 871 

Loan  Associations: 

amendment  of  by-laws S49 

collection  of  claims  after  refusal  of  license 825 

liquidation   of    84 1 

personal  loan  associations,  necessary  capital 848 

pa\Tnent  of  earnings  to  shareholders 828 

Lunacy  Commission.      (See  State  Commission  in  Lunacy.) 


Marine  Fisheries: 

lease  of  shell  fish  lands  under  waters  Ma nh asset  bay .      765 

Matteawan  State  Hospital: 

invet*tigation  treatment  of  insane  patients 911 

scale  of  wages  of  guards 916 

Membership  Corporation  Law: 

Wiawaka  Holiday  House,  exempt  from  taxation 613 

Military  Law: 

does  not  require  bid  to  be  accompanied  by  check 611 

power  vested  in  military  tribunal  of  the  State 583 

reduction  of  estimates  for  maintenance  of  State  armories. 601 
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Military  Law  —  Continued:  page 

rendering  of  accounts  by  Adjutant-General  to  Governor 599 

sale  of  uniforms  at  public  auction  by  Adjutant-General 597 

State  armory  at  Elmira,  changes  in,  whether  a  county  charge 692 

vacancies   in  militia   council 595 

Mortgage  Tax: 

amount  of  lien  must  be  determined  by  State  Board  of  Tax  Com- 
missioners    640 

assignment  of  real  property  lease  as  collateral  security  for  debt  is 

taxable 650 

duties  of  recording  officers  leaving  office 625 

indeterminate  mortgages,  computation  of  tax 626 

indeterminate    mortgage,    maximum    amount    secured    under    con- 
tingency      659 

leasehold  interest  may  be  considered  as  tangible  property 672 

liability   on   recording  mortgage 679 

mortgage  upon   leasehold  interest,  subject  to  tax 645 

purchase  of  mortgage  tax  record  book 648 

recording  of  mortgages  without  payment  of  tax 652 

recording  officers  to  turn  over  to  county  treasurer  accrued  interest  638 

taxability  of  chattel  mortgage  and  assignment  of  lease 649 

taxibility  of  mortgage  given  by  Larchmont  Water  Oompany 631 

taxing  of  bond«  secured  by  corporate  trust  and  mortgage 684 

whether  mortgage  may  be  recorded  without  tax 635 

Mortgages: 

method  of  foreclosure  where  held  by  county  treasurer 465 

supplemental,  when  may  be  recorded  without  tax 652 

where  proof  required  that  deed  does  not  operate  as  mortgage....  654 

Motor  Veliicle  Law: 

licenses  of  chauffeurs  who  fail  to  pass  examinations 961 

registration   fees   in   lieu   of   taxes 668 

term  "  motor  vehicle  "  does  not  include  "  motor  cycle  " 418 

Motor  Vehicles: 

age  of  chauffeurs 411 

operation    of   by    nonresidents 420 

operation  of  under  dealer's  license 427 

registration  fees  in  lieu  of  taxes 658 

Municipalitiet: 

discharge  of  sewers  into  waters  of  the  State 782 

removal  Commissioner  of  Public  Health,  city  of  Binghamton 788 
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Matioiud  Guard,  SUte  of  Mew  York:  page 

power     of     Governor     to    order     outside     territorial     limits     for 
maneuTers 583 

MaTal  Militia: 

claim  of  T.  H.  Frolich  for  pension 580 


Oswego  State  Reaerration,  lands  under  waters  of  Lake  Ontario 5^ 


Paroles.     (Scm;  Prisoners.) 

Penal  Law: 

deliver}'  of  prisoner  illegally  sentenced 903 

exhibition  of  moving  pictures  of  prize  fight 386 

mutilation  of  uniforms  before  sale  at  public  auction 597 

offenses  committed  by  minors 902 

penalty  for  carrying  dangerous  weapons 906 

Pensions: 

claim  of  T.  H.  Froelich 580 

Poor  Law: 

buriHl  of  soldiers  and  erection  of  headstones 590 

relief  of  indigent  soldiers,  sailors  or  marines 578 

Prison  Law: 

erection  of  prison  at  Sing  Sing,  appropriation  for 743 

expenses  of  sherifTs  in  transporting  convicts 539 

parole  of   prisoners 383 

scale  of  wages  of  guards  at  Dannemora  and  Matteawan  Hospitals. .  916 

serving  out  forfeited  commutation 914 

violation  of  parole,  surrender  of  prisoner  to  other  States 886 

Prisons.     (See  State  Prisons.) 

Prisoners: 

commitment  of  Antonio  Craranino 909 

commutation  sentences  and  paroles: 

case  of  Alfred  J.  Walker,  subject  to  parole 907 

case  of  Charles  £.  Leavitt,  ineligible  for  parole 905 

case  of  George   Sehm,   held   under   indeterminate   and   definite 

sentence  383 

case  of  Jacob  Goetz,  insane,  eligibility  .to  parole 894 

case  of  John  Burns,  violation  of  parole 886 
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Prisoners  —  Continued :  fagb 
commutation  sentences  and  paroles  —  Continued: 

case  of  Louis  de  Bauval,  under  two  indeterminate  sentences..  913 
prisoner   held   under   indeterminate   sentence   entitled   to '  com- 
mutation     897 

those  entitled  to  benefits  of  Chapter  489,  Laws  of  1909. . .   901,  902 

delivery  of  prisoners  ill^ally  sentenced 903 

erroneous  spelling  of  name  of  prisoner  in  death  warrant 889 

indeterminate  sentence,  discharge  of  prisoner 899 

name  used  in  death  warrant 892 

serving  out  of  forfeited  commutation 914 

Private  Banks  and  Bankers.     (See  Banks.) 

Prize  fights,  exhibition  of  moving  pictures 386 

Public  Health  Law: 

amendments  in  law  regarding  fees 958 

discharge  of  sewers  into  waters  of  the  State ' 782 

failure  of  health  officer  to  take  oath  of  office 799 

producer  of  farm  produce  may  peddle  without  city  license 798 

position  of  health  officer  not  a  village  office 778 

protection  of  watersheds  of  public  water  supplies 794 

removal  of  Commissioner  of  Public  Health,  city  of  Binghamton  788,  .  801 

removal  of  health  officer,  town  of  Brighton 789 

securing  proper  record  of  vital  statistics 786 

visitation  of  vessels  by  Health  Officer * 958 

Public  Lands  Law: 

Common  School  Fund,  real  estate  bonds  included  in 543 

discovery  of  mines  upon  forest  preserve 425 

Public  Officers  Law: 

failure  of  health  officer  to  take  oath  of  office. 799 

filing  oath  of  office,  justice  of  the  peace 952 . 


Quarantine  Hospitals: 

supervisory  powers  of  State  Board  of  Charities 615 


Kadng  Associations: 

entrance  fee    430 
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Railroada:  j»age 
bridges: 

International  Railwav  Company,  Lockport,  ownership  of 557 

rtica  &  Mohawk  Valley  R.  R.,  near  Mohawk  and  Herkimer. . . .  550 
State  not  liable  to  railroad  for  additional  expenditure,  construction 

Btorm  sewer  737 

transfer  of  State  land  to  Erie  Railroad  Company  for  drive  way 936 

Reduction  of  capital;  "  reduced  capital  "  implies  capital  stock  exclusively  403 

Retired  soldiers,  property  exempt  from  taxation 6S3 

Roads.      (S«*e  Highways.) 


Safe  Deposit  Compaiiies: 

for  storing  "  old  records,  documents  and  papers  " 836 

Salaries: 

employees  State  institutions,  aemi-monthly  payment  of 946 

State  officers  and  employees,  semi-monthly  payment 499 

supervisors,  county  of  Rockland 545 

Saratoga  Springs  State  Reservation: 

ac<)uisition  of  private  property  for  public  use 450 

Savings  Banks.     (See  Banks.) 

Schools: 

Common  School  Fund 543 

election  of  directors  at  general  election  in  towns 962 

election  of  school  directors 41  "i 

election  of  trustees,  Pulaski 955 

Sealer  of  Weights  and  Measures.     (See  Weights  and  Measures.) 

Secretary  of  State: 

filing  amended  certificate  of  incorporation 408,  410,  414 

filing  certificate  company  formed  for  safe  keeping  of  moneys,  etc..  419 

filing  certificate  of  incorporation  of  Empire  Forwarding  Company. .  406 

filing  notices  of  mines  upon  forest  preserve 425 

publication  of  amendment  to  Education  Law 409 

Sentence,  commutation  of.      (See  Prisoners.) 

Session  laws,  publication  of  amendments  to 409 

Sewage: 

discharge  of  sewers  into  waters  of  the  State 73i 

disposal  plant.  Great  Meadow  Prison,  bids  for 606 

disposal  plant.  Training  School  for  Girls.  Hudson 44$ 
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Sheriffs:  j,,^ge 

expenses   transporting   convicts    539 

investigation  of  incendiary  fires 857 

not  authorized  to  conduct  detective  business  without  license 446 

subordinate  positions  in  offices  of  Kings  and  Queens  counties 688 

Sing  Sing  Prison,  appropriation  for  erection  of 743 

Soldiers.         (See  Veterans.) 

Soldiers'  and  Sailors'  Home,  Bath: 

exchange    of    products    prohibited 812 

reappointment  "  master  mechanic  '*    808 

under   supervision  of   Fiscal   Supervisor 943 

Special  Franchise  Tax.     (See  Tax  Law.) 

Stamps: 

use  of  defective  or  obsolete,  stock  transfer  tax 441,  489 

State  Aid  Apportionment: 

board  of  supervisors  should  not  use  for  town  purposes. 709 

how  it  may  be  used   727 

State  Architect: 

contracts   providing  for   liquidated   diimages,  when  enforceable....  602 

right  to  allow  withdrawal  of  lowest  bid 609 

State  Armories: 

armory  at  Amsterdam,  bids  on  repairs 611 

armory  at  Elmira,  changes  in 592 

reduction  of  estimates  for  maintenance  of 601 

State  Board  of  Armory  Commissioners: 

may  use  discretion,  certified  check  accompanying  bid 611 

State  Board  of  Charities: 

licenses  of  "  tuberculosis  dispensaries  " 616 

power  to  investigate  charitable  institutions 618 

supervisory  powers  over   hospitals    615 

State  Board  of  Embalming  Examiners: 

licensing  of  undertakers  and  embalmers 620 

State  Board  of  Pharmacy: 

appointment  of  new  officers   622 

powers  of  newly  appointed  board 623 
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State  Board  of  Taz  Commissionert:  page 

apportionment  of  mortgage   tax 825 

description  of  property  for  purposes  of  assessment ft30 

may  compel  recording  officers  to  turn  over  to  county  treasurer  ac- 
crued interest 638 

must  determine  amount  lien  by  mortgage  given  to  secure  bonds.. .  640 

power  to  amend  determination  of  629 

supervisory  power  over  recording  officers 654,  681,  684 

SUte  ChaiitiM  Uw: 

State  institutions: 

expenses  incurred  by  board  of  managers  of 939 

Industrial  School,  Industry,  power  board  of  managers  to  make 

contracts 604 

maintenance  families  of  superintendent  and  steward 937 

maintenance  of  "  tuberculosis  hospitals  " 616 

power    State    Board    of    Charities    to    investigate    charitable 

institutions 618 

power  of  Fiscal  Supervisor  814 

proceeding  to  have  inmate  Craig  Colony  adjudged  insane 696 

purchasing  committee,  Fiscal  Supervisor  may  disapprove  con- 
tracts of 810 

purchasing  of  special  supplies 816 

right  to  refuse  to  admit  new  inmate 947 

supervisory  powers  of  State  Board  of  Charities 615 

traveling  expenses,  how  paid,  manager  of  School  for  the  Blind . .  819 
Training  School  for  Girls: 

expenses  for  returning  inmates 939 

sewage    disposal    plant 448 

State  Commission  in  Lunacy: 

appointment  and  fixing  salary  of  medical  inspector 700 

right  to  allow  lowest  bid  to  be  withdrawn 609 

right  to  appropriate  from  the  emergency  fund 703 

State  Commissioner  of  Agriculture: 

apportionment  of   moneys   to   agricultural   fairs   permitting  ring- 
throwing 754 

may  authorize  agent  to  seize  calves  under  age 755 

State  Commissioner  of  Health: 

power  to  make  rules  relative  to  vital  statistics 786 

removal  of,  city  of  Binghamton 788,  801 

State  Commission  on  New  Prisons: 

approval  of  plans  for  buildings 608 

Great  Meadow  Prison,  changes  in  plans  increasing  expense  beyond 

appropriation   745 

construction  of  dormitories,  authority  to  allot  additional  sum 750 

right  to  inspect  and  approve  plans  of  Xew  York  City  Reformatory, 

Hart's   Island 748 
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State  Comptroller:  page 

badges  of  private  detectives 432 

discretion  in  allotjnent  of  bonds  for  improvement  of  canals 499 

employees,  compensation  for  extra  work 516 

examination  accounts  of  Rensselaer  county 470 

expenditure  of  moneys  received  from  license  fees 454 

filing  of  application  for  opening  of  assessment 502 

power  to  invest  moneys    503 

receipted  vouchers  required  before  payment 534 

requirement  of  receipt   546 

suretyship  required  for  bonds 508 

State  and  County  Fairs: 

ring-throwing  does  not  prohibit  apportionment  of  money  by  Com- 
missioner of  Agriculture   754 

State  and  County  Roads.     (See  Highways.) 

State  Employees.    (See  Employees.) 

State  Engineer  and  Surveyor: 

authority  to  issue  alteration  order  on  contract  No.  43 566 

State  Fair  Commission,  sale  of  horses 401 

State  Finance  Law: 

bonds  of  banks  designated  as  depositories  of  State  moneys 677 

does  not  apply  to  military  organization  of  State 699 

exchange  of  products  by  State  institutions 812 

meaning  of  word  "  employees  "  in  section  37 610 

power  of  board  of  managers  to  make  contracts 604 

receipted  vouchers  required  by  State  Comptroller  before  payment.  534 

salaries  of  employees  of  State  institutions 946 

salaries.  State  officers  and  employees,  semi-monthly  payment 499 

section  37  does  not  apply  to  State  Fair  Commission 401 

semi-monthly  payment  of  salaries  special  agents.   Excise  Depart- 
ment    758 

State    institutions,    maintenance    families    of    superintendent    and 

steward 937 

State  Fiscal  Supervisor: 
powers  of: 

disapproval  of  contract 810 

over  State  institution    814,  816,  818 

supervision  of  Soldiers  and  Sailors'  Home,  Bath 943 

State  Forest  Preserve: 

buildings  standing  thereon  may  not  be  sold  or  removed 770 

discovery  of  mines  upon '. 425 

stone  from  State  lands  may  not  be  used  for  road 766 
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SUte  Hi{hw«y  CommiaiiOD :  p^MiE 

authority  over  method  of  keeping  highway  accounts 7 IS 

condemnation  Fox  Creek  bridge,  where  town  refuses  to  rebuild 714 

power  to  waive  informality  in  bids  and  proposals 721 

right  to  restrict  weight  of  loads 73S 

supervision  of  highways  constructed  by  State  on  Indian   Reserva- 
tion      91S 

I 

State  Hospitals.     (See  State  Institutions. ) 

State  Indiaa  SeMrration: 

supervision  of  highways  constructed  by  State 91 S 

St«te  Institutionr: 

Agricultural  School,  St.  Lawrence  University,  construction  of 457 

Agricultural    and    Industrial    School,    East   Rochester,   transfer    of 

State  land  to  Erie  Railroad  Company 936 

Binghamton  State  Ilospita],  failure  by  member  of  board  to  attend 

regular  meeting 396 

Central  Islip  State  Hospital,  bids  for  construction  of  kitchen  and 

dining  room 609 

contracts,  power  State  Fiscal  Supervisor  to  disapprove 810 

Craig  Colony,  detention  of  epileptics  against  their  wills 934 

proceeding  to  have  inmate  adjudged  insane 696 

Dannemora  State  Hospital,  insane  prisoner,  eligibility  to  parole..  894 

Great  Meadow  Prison,  bids  for  sewage  disposal  plant 606 

change  in  plans  for  construction  of,  increasing  expense  beyond 

appropriation 745 

construction   dormitory,   appropriation   for  additional  expense.  750 
Industrial  School,  Industry,  power  board  of  managers  to  make  con- 
tract   604 

Kings  Park  State  Hospital,  power  board  of  managers  to  take  testi- 
mony     698 

right  of  Commission  in  Lunacy  to  appropriate  from  emergency 

fund 703 

Matteawan   State   Hospital,   investigation   of   treatment   of   insane 

patients    911 

men    "regularly   employed,"    application    of    Eight-Hour    Law....  806 
Xewark  Custodial  Asylum,  maintenance  families  of  superintendent 

and  steward 937 

purchasing  of  special  supplies 816 

Reservation  at  Niagara,  not  a  State  institution 804 

Rome  Custodial  Asylum,  right  to  open  mail  of  inmates 941 

salaries  of  employees 946 

School  at  Morrisville,  appropriation  for 505 

School  for  the  Blind,  traveling  expenses  of  the  managers,  how  paid. .  819 

Soldiers'  and  Sailors'  Home,  Bath,  exchange  of  products  prohibited. .  812 

reappointment  "  master  mechanic  " 808 

under   supervision   of  Fiscal   Supervisor 943 
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Training  School  for  Boys,  employment  of  alien  labor  on  contract . .  949 

Training  School  for  Girls,  Hudson,  expenses  for  return  of  inmates.  939 

sewage  disposal   plant 448 

superintendent's  leave  of  absence 945 

right  to  refuse  admittance  of  new  pupils 947 

traveling  expenses  of  managers  or  trustees,  how  paid 818 

Western  New  York  Institution,  Rochester,  basis  per  capita 647 

State  Phannacy  Law: 

"  licensed  pharmacist,"  meaning  of  624 

powers  of  newly  appointed  State  Board  of  Pharmacy 623 

State  Printing  Law: 

State  departments  may  have  books  rebound  outside  State  plant...  820 

State  Prisons: 

appropriation  for  erection  of,  at  Sing  Sing 743 

approval   of    plans   for   buildings 608 

Great  Meadow  Prison,  changes  in  plans 745 

construction  of  dormitory,  additional  appropriation  for  extra 

work 750 

scale  of  wages  of  guards  at  Dannemora  and  Matteawan 916 

State  Reservation  at  Niagara: 

application  of  Labor  Law 805 

construction  of  rest  house  by  guide 821 

not  a  State   institution 804 

State  Treasurer: 

banks  as  State  depositories  to  file  bond  with 577 

requirement   of   receipt    546 

Steamship  agencies  524 

Stockholders: 

voting  power   of    406,  414 

tStock  Corporation  Law: 

election  bank  directors,  where  notice  was  not  published   in   news- 
papers     823 

proposed  incorporation  Milton  Drug  Company 404 

"reduced  capital**   implies  capital   stock   exclusively 403 

Stock  Transfer  Tax: 

agent  must  require  tax  before  making  trapsfer 489 

amalgamation  of  United  States  Radiator  Company 519 

beneficial   interest  subject   to  tax 494 

certificates  Great  Northern  Ore  properties,  not  taxable 439 
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Stock  Xransfer  Tax  —  Continued:  TAsm 

elaimfi  for  erroneously  paid   , 517 

exchange  of  receipt  for  certificate  of  stock  ia  taxable 466 

method  of  precedure  to  recover  excess  tax 441 

reorganization  of  Western  Maryland  Company 441 

stock  surrendered  by  merger  agreement,  not  taxable 526 

taxability  of  transfer  through  power  of  substitution 637 

tax  must  be  paid  before  delivery  of  stock 527 

transfer  in  beneficial  ownership  not  subject  to  tax 456 

transfer  of  stock  from  executors 441 

transfer  of  stock  prior  to  enactment  of  Stock  Transfer  Law 444 

transfer  through  trustees    529 

use  of  obsolete  or  defective  stamps 441,  489 

voting  trust  certificates   541 

Superintendent  of  Banks: 

approval  branch  banks  in  foreign  cities 843 

continuation  of  liquidation  Loan   Association  until  assets  distrib- 
uted    841 

disposition  proceeds  from  sale  of  stock  for  non-payment  of  assess- 
ments    854 

power  to  grant  authorization  certificate 851 

rep9rt8  of  trust  companies,  valuation  of  stocks  and  bonds 826 

Superintendent  of  InsiiTance: 

granting  and  filing  of  certificates 858,  862,  865 

Superintendent  of  Prisons: 

bids,  whether  he  may  accept  after  time  limit  advertised 606 

Superintendent  of  Public  Works: 

easement  over  iState  canal  lands 560 

emergency  work,  repair  of  culverts 568 

filing  of  liens  and  mortgages  on  vessels 920 

may  revoke  permits    550 

Supervisors: 

act  of  CommisBioners  of  Equalization  considered  act  of  supervisor. .  655 

appointment  of  County  Sealer  of  Weighta  and  Measures 928 

compensation  of 428 

duty  of  to  provide  for  burial  of  soldiers 590 

no  authority  to  pay  salaries  assistants,  Ulster  County  Clerk..  434 
no  authority  to  reduce  estimates  of  State  Board  of  Armory  Com- 
missioners   601 

power  concerning  maintenance  of  armories 592 
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